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Liperty Femate Coitiece Association v. Watkins, Plaintiff 
in Error. 


The Double Liability of a stockholder created by the constitution 
of 1865, could not be enforced by the corporation. 


Error to Clay Circuit Court.—Hox. Gro. W. Dunn, Judge. 


REVERSED. 5 
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Liberty Female College Association v. Watkins. 


1265, provided as follows: “ Dues from private corpora- 
tions shall be secured by such means as may be prescribed 
by law, but in all cases each stockholder shall be individu- 
ally liable, over and above the stock by him or her owned, 
and any amount unpaid thercon, in a further sum at least 
equal in amount to such stock.” 

The Liberty Female College Association was organ- 
ized on the 15th day of January, 1868, under chap. 70, of 
the General Statutes of Missouri, entitled “Of Benevolent, 
Religious and Educational Associations.” The plaintiff in 
error subscribed $500 stock to said corporation, and paid 
the full amount of his subscription. The corporation be- 
came insolvent, and, claiming the right to enforce the pay- 
ment of the individual and statutory liability of the 
stockholders, created by the above section of the constitu- 
tion, on the 29th day of November, 1875, made a call upon 
plaintiff in error for fifty per cent. of the stock subscribed 
by him, over and above the full amount thereof already 
paid. Plaintiff in error refused to pay the call, and there- 
upon the corporation brought this suit to enforce the call. 
Plaintiff in error demurred to the petition for the reason 
that it failed to state a cause of action, and for the reason 
that it showed upon its face that plaintiff in error had paid 
to the corporation the full amount of stock subscribed, and 
the “double liability ” could only be enforced by a creditor 
of the corporation. The demurrer was overruled and final 
judgment rendered on the demurrer. 


Simrall § Sandusky for plaintiff in error. 


The security for the protection of creditors in some 
states given by gencral statute, in others by charter pro- 
visions, but in this by the constitutional provision above 
has always been held to be for the protection of the ered- 
itor, and has always been enforeed by the creditor alone. 
St. Louis Railway Supplies Co. v. Ilarbine, 2 Mo. App. 134; 
McClaren v. Franciscus, 43 Mo. 452; State Savings Assn. rv, 
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Kellogg, 52 Mo. 583; Ochiltree v. Iowa R. Co., 54 Mo. 117; 
Perry v.Qurner,55 Mo. 419; State Savin,s Assn. v. Kellogg, 
63 Mo. 540. A case cannot be found in Missouri, nor any 
other State, where the individual liability of the stock- 
older, created either by statute, charter or constitution, 
has ever been enforced by the corporation. See Wright v. 
McCormack, 17 Ohio St. 86; Umsted v. Buskirk, 17 Ohio St. 
114; Briggs v. Penniman, 8 Cow. 395; Hagar v.. MeCul- 
lough, 2 Denio, 124; Lowrg v. Inman, 46 N. Y. 128; Corn- 
ing vt. McCullough, 1 Comst. 55. 





D. C. Allen and Samuel Hardwicke for defendant in 
error. 


The College Association was and is a trustee for the 
benefit of creditors, both as to its assets and capital stock, 
and the constitutional liability arising from subscription to 
the stock. Green’s Brice’s Ultra Vircs 1382 note; Field on 
Corp., p. 427, § 403, p. 158, §143; Angell & Ames on Corp., 
(6 Ed.) §§ 599, 604. Being a trustec, the corporution was 
the primary party to bring all suits in relation to the trust 
funds or rights which were for the benefit of the benefici- 
aries. Green’s Brice’s Ultra Vires, pp. 3, 182, 184; Story’s 
Eq. Plead., $§ 143, 148, 152, 155, 171, 203, 213; Field on 
Corp., p. 420; Ilill on Trustees, side p. 274. The power 
to make calls on its stock is inherent in the corporation, 
whether the object of calls be to further the objects of the 
corporation or to pay its debts. It is primarily in the cor- 
poration. If exercised by a court of equity it is where the 
governing authority of the corporation have refused to 
act for the benefit of its creditors. Green’s Brice’s Ultra 
Vires, p.150; Angell & Ames on Oorp., Ch. 15; Field on 
Corp., § 94. 


Napton, J.—The only question in this case’ is upon 
the sufficiency of a petition to which there was a demur- 
rer. The petition alleges that plaintiff was a corporation 
duly organized under chapter 70, title 24, of the gencral 
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statutes, on the 15th day of January, 1868, that defend- 
ant on said 15th day of January, 1868, subscribed five 
shares of the capital stock of $100 each, aggregating $500 ; 
that this subscription was made when the 6th section of 
the 8th article of the constitution of 1865 was in force, and 
avers that by force of said constitutional provision and the 
law, defendant became liable to pay plaintiff, at such times 
and in such sums as plaintiff’s president and directors 
might determine, the said $500 so subscribed, and such 
additional sums, not exceeding $500, as might be necessary 
toenable plaintiff to pay off its liabilities lawfully incurred, 
while the said 8th article of said constitution was in force. 
The petition proceeds to state that previous to 1870 de- 
fendant had, upon regular calls made by the president and 
directors, paid up the sum of $500, his original subscrip- 
tion, but that by reason of purchases of lots, cost of build- 
ing, apparatus, &c., and a subsequent depreciation of prices, 
&c., a sale of all its corporate property became necessary 
and ultimately, in November, 1875, it was ascertained that 
a debt was still due from the plaintiff of $3,000 and up- 
wards, and only $50 of funds was left to pay it with, and, 
therefore, a resolution was adopted to make a call upon 
the stockholders for fifty per cent. over and above their 
original subscription, and defendant refusing to pay his 
$250, this suit was brought. 

This action by a corporation against one of its stock- 
holders to pay, not the stock subscribed, but an additional 
sum to which a stockholdcr was made liable to creditors 
by the constitution of 1865, is undoubtedly a novelty. 
There is certainly nothing in the previous decisions of this 
court in which this constitutional provision has been dis- 
cussed, from which such an idea could have been suggested, 
nor have we been referred to any decision of any other 
court in which it has been sustained or hinted at, nor have 
we been referred to any case, by either side, in which such 
a claim was made. This claim is maintained on the 
ground that the corporation is a trustee for its creditors, 
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and a casual remark of the judge in Karnes v. Rochester J. 
G. V. R. R., 4 Abb. Pr. (N. 8.) 107, is cited to sustain this 
view. That was an action brought by a stockholder 
against the corporation to compel it to declare and pay a 
dividend from funds in hand, but the court declined to do 
so, and dismissed the bill on the ground that there were 
creditors who had a prior claim, and in this connection re- 
marked that the stockholders are in no sense creditors of 
the corporation; that they were constituent parts of the 
corporate body; and that, in a general sense, a corporation 
might be regarded as a trustee for its creditors, but not of 
its stockholders.” Of course this was said in reference to 
the case before the court, and in regard to the stock sub- 
scribed. It had no reference to the contingent liability of 
a stockholder to a creditor beyond the amount of stock 
subscribed, Such a liability only arises when the corpo- 
ration is insolvent, and the idea of an insolvent corporation 
being a trustee for its creditors is certainly no where sug- 
gested in this opinion. That the managers of the plaintiff 
have done all in their power heretofore, as is alleged in the 
petition, and would hereafter be faithful to such a trust as 
is now asked to be confided in them, we have no doubt, 
but courts must act on general principles and look to pos- 
sible results before establishing an innovation such as is 
proposed in this petition. As was observed by-the Su- 
preme Court of Ohio in Umstead v. Buskirk, 17 Ohio St. 
117: “If the corporation has the right to enforce this 
liability by assessments, it can exhaust it to discharge a 
present indebtedness and continue its business with no 
other security to its future creditors than its corporate lia- 
bility,” and as to the supposed equity of allowing a cor- 
poration in this way to make a pro rata distribution among 
its stockholders, there is no reason why that cannot be 
done as well in a suit by a creditor since, as between the 
stockholders, each one is only bound to pay in proportion 
to his stock, though each is severally liable to all the cred- 
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McClure v, Herring. 
— 


itors. The demurrer should have been sustained. Judg- 
ment reversed. The other judges concur, except Norton, 
J., not sitting. 


McCuure, Appellant, v. Herrin. 


l. Deed, EXECUTED UNDER POWER OF ATTORNEY, WHEN BINDING ON 
PRINCIPAL. If from adeed which purports to be executed by an 
attorney in pursuance of a power, it appears that the principal, in 
consideration of money paid to him, makes the grants and cove» 
nants therein expressed, and that the signature and seal are his, 
and that the deed was executed by him, by his attorney in fact, no 
precise form or arrangement of words is essential to make it the 
deed of the principal. 

Case Adjudged. A deed was drawnthus: “I, H, for myself, 

and as attorney for T and T, by their letters of attorney under their 
hands and seals, in consideration of $—, to us paid by L, do sell 
and convey to L ' ° And we, the said T and T, do cov- 
enant with said L *  * In witness whereof I, H,in my own 
right, have hereunto set my hand and seal, and, as attorney for said 
T and T, have hereunto set their hands and seals.’’ To said deed 
were subscribed the names of H and of T and T by H, their attor- 
ney in fact, with seals severally affixed toall thenames. Held, that 
such deed was sufficient in form as the deed of T and T. 
Deed: PoweR OF ATTORNEY: LANDS, SUFFICIENT DESIGNATION OP. 
A power of attorney authorizing the conveyance of lands, described 
them as all the lands of which the grantor was seized in Harrison 
county. Held, a sufficient description. No more specitic descrip- 
tion is required in a power of attorney than would be required in 
an absolute conveyance by the principal. 


Appeal from Harrison Circuit Court.—Hon. 8. A. Ricnarp- 
son, Judge. 


REVERSED. 


S. P. Huston for appellant. 


1. Where the attorney covenants in the name of the 
principals, attests it in their names, signs their names and 
affixes their seals, it is not his deed, but that of his princi- 





® 


OCTOBER TERM, 1879. 19 





McClure v. Herring. 





pals. Martin v. Almond, 25 Mo. 313; Shuetze v. Bailey, 40 
Mo. 69; Wilburn v. Larkin, 3 Blackf. 55; Deming v. Bul- 
litt, 1 Blackf. 24; 1 Am. Lead. Cases,428. 2. The descrip- 
tion in the power of attorney is sufficient. Jackson v. De 
Lancey, 11 Johns. 365; 13 Johns. 537; Pond v. Bergh, 10 
Paige 140; Worthington v. Hylyer, 4 Mass. 204; Menkens v. 
Blumenthal, 27 Mo. 198. 


F. H. Ramer and T, D. Neal for respondent. 


1. It was the deed of the attorney and not that of 
the principal. The granting part of the deed is clearly 
that of the attorney, and although it makes the principal 
covenant expressly in the conclusion of the deed, yet he 
does not covenant by the words “ grant, bargain and sell,” 
and the granting clause is the controlling part of a deed. 
2 Wash. on Real Prop., (2 Ed.) 651, 652, 613; Shep. 
Touch. 52, p.98. The grant must be that of the principal. 
2 Wash. on Real Prop., (2 Ed.) 598, 599, p. 573; Murphy 
v. Price, 48 Mo. 247; Elwell v. Shaw, 1 Am. Lead. Cas. (4 
Ed.) 596; New England Marine Ins. Co. v. De Wolf, 1 Am. 
Lead. Cas. (4 Ed.) 600,607. 2. The power of attorney did 
not sufficiently designate the land to be conveyed by the 
attorney. “All the lands he owned in certain counties,” 
naming them, was too vague and uneertain. It did not 
sufficiently apprise third parties as to what lands were in- 
tended. Carter v. Holman, 60 Mo. 498, 500; Gatewood v. 
House, 65 Mo. 663. 3. The deed does not purport to be 
that of the principal, but that of the attorney only. It is 
by Thomas W. Hawkins, who as “attorney for Leo and 
Mrs. G. Augusta Tarlton, sets their hands and seals.” This 
is bad. 1 Am. Lead. Cas. 602, 603. 


Henry, J.—The plaintiff brought suit in the Harrison 
cireuit court to its March term, 1877, against defendant for 
the possession of the southwest quarter section 20, town- 
ship 66, range 27, in said county. The petition was in the 
ordinary form of petition in ejectment. The defendants. 
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answer was a general denial. Plaintiff read in evidence to 
maintain the issues on his part a United States patent, con- 
veying the land to Leo Tarlton. Plaintiff then read in 
evidence a power of attorney from Leo Tarlton and wife 
to Thomas W. Hawkins, authorizing him as their attorney 
in fuct, in their names, to sell and dispose of in fee simple, 
all lands of which they were seized in the counties of 
Atchison, Andrew, Harrison, Grundy and Gentry, in the 
State of Missouri; as well as other lands situate and lying 
in the State of Missouri; and for them, in their names and 
as their act and deed, to sign, seal, execute and deliver 
such deeds and conveyances for the sale and disposal of 
any part thereof, as their said attorney should think fit. 
Plaintiff next offered in evidence a certified copy of the 
record of a deed from Thomas W. Hawkins, for himself 
and Leo Tarlton and wife, to Alfred W. Lamb, which deed 
was as follows, affecting said lands, to-wit: ‘Know all 
men by these presents—That I, Thomas W. Ilawkins, of 
Marion county, State of Missouri, for myself, and as attor- 
ney for Leo Tarlton and Mrs. G. Augusta Tarlton, his wife 
. by their duly authorized letters of attorney, un- 
der their hands and seals, in consideration of $1,859, to us 
paid by Alfred W. Lamb, of Marion county, State of Mis- 
souri, do sell aud convey to said Alfred W. Lamb, and his 
heirs forever, the following described tracts or parcels of 
land lying and situate in the county of Harrison, and State 
of Missouri, to-wit: The % “ southwest quar- 
ter of section 20, township 66, range 27 * * To 
have and to hold the said tracts or parcels of lands, with all 
the privileges, &c., to said grantee and his heirs forever. 
And we, the said Leo Tarlton and G. Augusta Tarlton, do 
covenant with said grantee and his heirs that we are right- 
fully seized in fee simple of said tracts or parcels of land, 
&e., and that we and our heirs will warrant the said prem- 
ises to said grantee and his heirs forever against the lawful 
claims of all persons. In witness whereof, I, Thomas W. 
Hawkins, in my own right, have hereunto set my hand 
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and seal, and, as attorney for said Leo Tarlton and Mrs. G. 
Augusta Tarlton, have hereunto set their hands and seals. 
“Tuomas W. Hawkrns, [L. s.] 
“Leo TARLTON, [L. s.] 
“G, AuGusTa.TARLTON, [L. 8.] 
* By Thomas W. Hawkins, their attorney in fact.” 
Defendant, by his attorneys, objected to the introduction 
of said deed, because, Ist, It was the deed of the attorney, 
Hawkins, and not that of Tarlton and wife; 2nd, It is in- 
effectual as a conveyance by Tarlton and wife, of any title 
owned by them in the land in controversy ; 3rd, The power 
of attorney under which the deed was made, did not sufii- 
ciently designate the land to be conveyed by the attorney ; 
4th, The deed does not purport to be that of the principal, 
nor to convey the title of the pricipal, but only that of the 
attorney. The court sustained the defendant’s objections, 
and rejected the deed as evidence, to which plaintiff ex- 
cepted, and leave to set aside non-suit taken being refused, 
plaintiff brings this case here by appeal. 
Mr. Washburn, in his work on real property, (vol. 2, 
2 Ed., 576,) reviews the cases on the subject presented for 
i. peep, executea CONSideration here by the action of the court 
attorney, when in excluding the deed from the jury, and 
aipal. ©" °™admits that there is conflict of opinion, but 
states the doctrine deducible from themthus: “ Theleading 
doctrine running through them, though not always ap- 
plied, seems to be, that to make such a deed valid, the in- 
strument itself must, in terms show that it is the deed of 
the principal, that he makes the grants and covenants, and 
that the seal is his. The instrument, in some part, must 
also show that its execution by the principal was done by 
‘ the attorney named. If this all appears clearly in any part 
of the instrument, the precise form or arrangement of the 
words does not seem to be essential.” In Elwell v. Shaw, 
16 Mass. 42, 47, reported also in Am. Lead. Cas., as a lead- 
ing case on the subject, the deed recited -the power of 
attorney to Joshua Elwell, and then proceeded as follows: 
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“ Know ye that I, the said Joshua, by virtue of the power 
aforesaid, &c., do hereby bargain, grant, sell and convey, 
&e.,” and concluded: “In testimony whereof, I have 
hereunto set the name and seal of said Jonathan this, &e. 
Joshua Elwell, [Seal.]” The body of the deed there is sim- 
ilar in some respects to the deed in this case, but in the 
execution of the deed there is a marked and important 
difference. Here the name of the principals are signed as 
grantors and their seals attached, while neither in the body 
nor in the execution of the deed in Elwell v. Shaw does the 
principal appear as grantor. In Mussey v. Scott, 7 Cush. 
216, Metcalf, J., observes: “ But however clearly the body 
“of the deed may show an intent that it shall be the act of 
the principal, yet, unless it is executed by his attorney for 
him, it is not his deed, but the deed of the attorney or no 
one.” On that principle alone Elwell v. Shaw may be main- 
tuined, and there are numerous other adjudged cases which 
were controlled by that principle. Fowler v. Shearer, 7 
Mass. 15, is frequently cited in discussion on this subject. 
There John Fowler, the husband, gave his wife, Abigail, 
a power of attorney to execute a deed for land—she made 
a conveyance as follows: ‘ Know ye that I, Abigail Fow- 
ler, of Palmer, &c., and also as attorney to John Fowler, 
&e., in consideration of, &c., paid by Daniel Shearer, of 
Palmer, have given, granted, and by these presents do 
give, grant, kc.” The language of the remainder of the 
deed purported to be her conveyance and her covenants. 
The instrument concluded “in witness whereof, I have 
hereunto set my hand and seal, this 7th day of August, 
1805. Abigail Fowler, [Seal.]” The court held that it was 
not the deed of the husband. As in Elwell v. Shaw, the 
principal did not execute it, and therein both differ from 
the case at bar. 

Harper v. Hampton, 1 Harr. & J. 709, was a case in 
which the attorney signed his own name as attorney for 
his principal, and it was held to be the deed of the attor- 
ney, and not of the principal. The contrary, however, was 
held by this court in Martin v. Almond, 25 Mo. 313, and 
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while the adjudications on the subject are not harmonious, 
we think the doctrine of that case fully sustained by the 
weight of authority. There is a general disposition to 
relax the rigid rules of the common law in regard to con- 
veyances. The formality and exactness formerly deemed 
necessary are not now required. There is a disposition to 
effectuate the intention of the parties, where that can cer- 
tainly be ascertained from the deed. But to return to the 
main question. Shanks v. Lancaster, 5 Gratt. 110, 118, is a 
case directly in point. “ The deed made by the attorney 
was in the name of Abraham Beeckner, attorney in fact for 
Jacob Beckner and Catherine, his wife, of the first part.” 
It proceeded in the same style to convey the land, and in 
the sume style he covenanted for himself, his heirs and exec- 
utors, in behalf of said Jacob Beckner and Catherine, his 
wife, under authority of a power of attorney duly executed, 
and of record, to warrant the title to the plaintiff free from 
the claims of himself and his heirs, and from the claims 
ot Jacob Beckner and wife, and their heirs, and it con- 
cluded: “In witness whereof, the said Abraham Beck- 
ner, attorney in fact for Jacob Beckner and Catherine, his 
wife, as aforesaid, has hereunto set his hand and seal, &c. 
Jacob Beckner [Seal] and Catherine, his wife, [Seal,] by 
Abraham Beckner, [Seal,] their attorney in fact.” The 
court held the deed sufficient to pass the title of Jazob 
Beckner to the grantee. ' 

In Hale v. Woods, 10 N. H. 470, Daniel and Zachariah 
King were joint owners of a tract of land, and Daniel was 
empowered by Zachariah to sell and convey his interest. 
He sold the land and made the following conveyance: “1, 
Daniel King, as well for myself, as attorney for Zachariah 
King, doth for myself and the said Zachariah, remise, re- 
lease and forever quit-claim the premises (describing them) 
together with all the estate, &c., of us, the said Daniel and 
said Zachariah, which we now have, &c. And we, the said 
Daniel and Zachariah, do hereby, for ourselves, our heirs 
and executors, covenant that the premises are free from all 
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incumbrances, and that the yrantee may quietly enjoy the 
same without any claim or hindrance from us, or any one 
claiming under us, or either of us. In witness whereot, 
we, the said Daniel, for himself, and as attorney aforesaid, 
have hereunto set our hands and seal, &c. (Signed,) Daniel 
King, and also Daniel King, attorney for Zachariah King, 
being duly authorized as appears of record,” with seals 
affixed to each signature. 

The court held the power properly executed, and that 
the deed passed the title of Zachariah. Upham, J., said : 
“The covenants in this case in the deed are clearly the 
covenants of the principal; and we think, from the terms 
used, the grant purports to be the act of the principal. 
The grant is for said Daniel and Zachariah of all the in- 
terest which we now have, or have heretofore had in the 
premises. If these terms, together with the covenants, 
purport a conveyance of the interest of the principal, tle 
execution of the «leed would seem to be sufficient to ettect 
the intent of the instrument.” 

Those cases are not «distinguishable in principle from 
the case at bar, and the facts in each were such as to raise 
the precise question presented by this record. See also 
Butterfield v. Beall, 3 Ind. 203; Varnum v. Erans, 2 Me- 
Mullan 409. In Vownsend v. Hubbard, 4 Hill 351, 359, 
Walworth, Ch.,said: ‘ To bind the principal by deed, no 
particular form of words is necessary, provided it appears 
upon the face of the instrument that it was intended to be 
executed as the deed of the principal, and that the seal 
affixed to the instrument is his seal, and not the seal of the 
attorney or agent merely.” 

In Hunter's Admr. v. Miller's Exrs., 5 B. Monroe 612, 
620, the court laid down the following, which Messrs. Hare 
and Wallace, in their note to Elwell v. Shaw, say is a reas- 
onable rule: “If it clearly appears, on the face of the 
instrument, who is intended to be bound, and if the mode 
of execution be such as that he may be bound, the neces- 
sary consequence of the universal principle applicable to 
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contracts is that he is bound, and that if such appears to be 
the intention of the parties, he alone is bound.” Here, 
in the body of the deed Hawkins declares that he makes 
the conveyance as attorney for Leo and G. Augusta Tarl- 
ton, under their power of attorney, and said Tarlton and 
wife, in the body of the deed, covenant with Lamb, the gran- 
tee, that they are rightfully seized in fee simple of the 
lands, and that they and their heirs will warrant the prem- 
ises to said grantee and his heirs forever, &c. The consid- 
eration, $1,850, is acknowledged in the deed to have been 
paid to “us,” not to the attorney alone. The names of the 
principals were severally signed to the deed, with a seal to 
each. “ By Thomas W. Hawkins, their attorney in fact.” 
The manner in which the deed was executed, the covenant 
entered into by Tarlton and wife that they would warrant 
the title to Lamb, &e., the declaration in the deed that 
Hawkins is acting for the principals, naming them, by 
virtue of their power of attorney; the acknowledgment of 
the receipt of the money by “us,” unmistakably show that 
it was the deed of the principals; and as this all appears 
clearly in the instrument, “the precise form or arrange- 
ment of the words does not seem to be esssential.” A re 
view, or even brief notice, of all the adjudications on this 
subject, besides requiring immense labor, would only serve 
to show the conflict of the authorities and the very nice 
distinctions occasionally drawn, either to uphold or defeat 
a conveyance, but weare of opinion that a large majority 
of the courts in which the most rigid rules on the subject 
are maintained, would sustain this deed. The court erred 
in excluding it from the jury as evidence of title in Lamb, 

The power of attorney from Tarlton and wife to 
Hawkins, authorized him to sei] and dispose of all lands 
2 ns seeel of which they were seized in the counties 
aclest deg, Of Atchison, Andrew, Harrison, Grundy and 
nation of Gentry, in the State of Missouri, as well as 
all other lands in the State of Missouri. It was contended 
by defendant that the power of attorney did not sufficiently 


















































26 SUPREME COURT OF MISSOURI, 
McClure e Herring. 


ilesignate the lands to be conveyed by the attorney. Car- 
ter v. Holman, 60 Mo. 504, cited by respondent as an au- 
thority to support his position, does not sustain him. In 
that case Holman executed a bond obligating himself to 
execute to Carter a deed of trust or mortgage on lands de- 
scribed in said bond, as follows: “A farm owned by me in 
townships 65 and 66,0f Worth county, State of Missouri,” 
and afterwards in the same bond described as * lying south 
of Grant City, about one or one and a half miles.” Sub- 
sequently, before the mortgage was executed, Holman con- 
veyed the land to an innocent purchaser, and in a contro- 
versy between Carter and that purchaser, the court held 
the description too vague and indefinite for the record of 
the bond to impart notice to subsequent purchasers. This 
ease is also clearly distinguishable from Gatewood v. House, 
65 Mo. 663. Jlenkens v. Blumenthal, 27 Mo. 198, and Jack- 
son v. De Lancey, 11 Johns. 365, are authorities directly 
sustaining the sufficiency of the power of attorney to au- 
thorize the attorney in fact to convey the lands. A deed 
from Tarlton and wife, conveying all the lands of which 
they were seized in Harrison county, State of Missouri, 
would have been sufficient for that purpose, and a power 
of attorney to convey lands need not be more specific as to 
the description of the land than would be required in an 
absolute conveyance of the lands by the principal. <All 
concurring, the judgment is reversed and the case re- 


manded. 
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Apkiys v. CoLumbia Lire Insurance Company, Appellant. 


Life Insurance: suicipE: sANEOR INSANE. It was provided in a pol- 
iey of life insurance that in case of the death of the insured “ by 
his own act or intention, whether sane or insane,” the company 
should only be liable for the net value of the policy at that time. 
Held, that this provision embraced an intentional self-destruction 
by an insane man, provided the latter, at the time of causing his 
own death, was conscious of the physical nature and consequences 
of his act, and intended to destroy his life, though he was not con- 
scious of the moral guilt or criminality of the act. 


Appeal from Henry Cireuit Court.—Hon. Foster P. Wrieut, 


Judge. 
REVERSED. 
Waldo P. Johnsen tor appellant. 
F. E. Savage and W. L. Stewart for respondent. 


Hoven, J.—This was an action ona policy of insur- 
ance issued to the plaintiff on the life of her husband, 
Henry G. Adkins. It appears from the agreed statement 
on which this cause has been submitted, that said Adkins 
committed suicide; “ that at the time he committed suicide 
he was insane; that his mind was so far impaired that he 
did not understand the moral character, the general nature 
and consequences of the act; and that the act of self-de- 
struction was the result of his insane condition of mind.” 
The policy sued on contains the following clause and ex- 
ception, to-wit: ‘Provided, always, and it is hereby 
declared to be the true intent and meaning of this policy, 
and the same is accepted by the assured upon these express 
conditions: That in case of the death of said insured by 
his own act and intention, whether sane or insane, or by 
the use of intoxicating drinks, opiates or narcotics, it is 
expressly stipulated and-agreed by all parties in interest 
that the company shall not be liable for the sum insured 
by said policy, but the company will pay, and the parties 

















































28 SUPREME COURT OF MISSOURI, 
Adkins v. Columbia Life Insurance Company. 


in interest will accept, in full discharge and satisfaction of 
said policy, a sum equal to the net value of this policy at 
the time of the death of said insured, computed on the 
American Table of Mortality, with interest at six per 
cent.” The defendant admitted it was liable for the net 
value of the policy at the time of the death of the insured, 
and tendered the same in court with costs, which was re- 
fused. The plaintiff recovered judgment for the full 
amount of the policy, and the defendant has appealed. 
The rights of the parties depend upon the meaning to 
be attached to the words “in case of the death of said in- 
sured by his own act and intention, whether sane or 
insane,” contained in the clause of the policy above quoted. 
In the leading case of Borradaile v. Hunter, 5 Man. & 
Gr. 639, the words avoiding the policy were “in case the 
assured shall die by his own hands.’’ The court declared 
these words to be equivalent tothe words “ shall die by iis 
own act,” and held that as the assured had intentionally 
destroyed himself, though he was at the time incapable of 
distinguishing between right and wrong, the policy was 
void. It appeared from the evidence in that case that Mre 
Borradaile threw himself from the parapet of Vauxhall 
bridge into the river Thames and was drowned. Erskine, 
J., said the words of avoidance “ were large enough to in- 
clude all intentional acts of self-destruction whether crim- 
inal or not, if the deceased was laboring under no delusion 
as to the physical consequences of the act he was commit- 
ting; if he knew that it was water into which he was 
about to throw himself, and that the consequence of his 
leaping from the bridge would be his death, and if he vol- 
untarily threw himself from the bridge into the river, in- 
tending by so doing to drown himself, the question whethcr 
he had thereby been guilty of a crime as felo de se, or 
whether, if he had at that time destroyed the life of an- 
other instead of his own, he was in a state of mind to be 
morally and legally responsible for his acts, was irrelevant 
to the question before the jury; that the state of mind of 
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tle assured was only material for the purpose of ascertain- 
ing whether the act of self-destruction was a voluntary and 
willful act for the purpose of destroying his life.” 

This decision was afterwards followed in Clift v. Schwabe, 
3 Man., Gr. & Scott 438, and in Dufaur v. Professional 
Lite Ins. Co., 25 Beav. 599. The rule thus established in 
England has been adopted in this country in the following 
cases: Dean v. Mutual Life Ins. Co., 4 Allen 96; Cooper 
v. Mass. Mutual Life Ins. Co., 102 Mass. 227; Nimick v. 
Mutual Benefit Life Ins. Co., 1 Big. Ins. Cas. 689; Gray v. 
Union Mutual Life Ins. Co., 2 Big. 4, and Van Zandt v. Mu- 
tual Benefit Life Ins. Co., 55 N. Y.169. The case of Amer- 
ican Life Ins. Co. v. Isetts, Admr., 74 Pa. St. 176, virtually 
supports the rvle, but the case of Hartman v. Keystone Ins. 
Cu., 21 Pa. St. 466, merely decides that if the insured com- 
mitted suicide by swallowing poison, he died by his own 
hand. The rule is denied in Kastabrook v. Union Ins. Co., 
54 Me. 224, and in Life Ins. Co. v. Terry, 15 Wall. 580. 
The case of Breasted v. Farmers’ Loan & Trust Co., 4 Sel. 
299, has been cited by Justice Hunt in Life Ins. Co. v. 
Terry, as being in opposition to the rule laid down in Bor- 
rodaile rv. Hunter, but it has been satisfactorily shown by 
the court of appeals of New York in Van Zandt v. M. B. 
Life Ins. Co., that there is no real conflict between those 
Cases. 

In the case of Life Ins. Co. v. Terry, the words of 
avoidance were, “shall die by his own hand,” and the court 
held that these words referred to an act of criminal self- 
destruction only, and not to the voluntary death of one 
who did not realize or understand the moral quality of his 
act. Thecourt said: “If the death is caused by the vol- 
uutary act of the assured, he knowing and intending that 
his death shall be the result of his act, but when his reas- 
oning faculties are so far impaired that he is not able to 
understand the moral character, the general nature, conse- 
qnences and effect of the act hé is about to commit, or 
when he is impelled thereto by an insane impulse which he 
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has not the power to resist, such death is not within the 
contemplation of the parties to the contract, and the in- 
surer is liable.” 

The words, “by his own act and intention,” used in 
the policy before us, are equivalent to the words, “ by his 
own hand,” and as to the meaning to be given these words, 
when standing by themselves, there is, as an examination of 
the cases cited will show, an irreconcilable conflict of 
opinion; those on one side maintaining that the policy 
would be avoided if the assured, at the time of causing his 
own death, was conscious of the physical nature and con- 
sequences of his act, and intended thereby to put an end to 
his own life, and those on the other side maintaining that 
the policy would not be avoided unless the insured were 
also conscious of the moral quality or criminality of such 
act. The policy before us, however, goes farther than any 
of those considered in the foregoing cases, and provides 
that it shall be void if the assured shall die “by his own 
act and intention, sane or insane;” and if it be permissible 
for life insurance companies to insert such a stipulation 
in their policies, it is manifest that the only question which 
can arise thereon, in the event of the suicide of the insured, 
is whether the act of self-destruction was intentional, or, 
in the words of Erskine, J., whether it was “ the voluntary 
and willful act of a man having at the time sufficient pow- 
ers of mind and reason to understand the physical nature 
and consequences of such act, and, having at the time a 
purpose and intention to cause his own death by that act: 
and the question whether he was, at the time, capable of 
understanding and appreciating the moral nature and 
quality of his purpose, is not relevant to the inquiry, 
further than as it might help to illustrate the extent of his 
capacity to understand the physical character of the act 
itself.” ) 

The words, “by his own act and intention,” are, as 
has already been said, equivalent to the words of avoid- 
ance construed by the Sapreme Court of the United States 
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in the case of Life Ins. Co. v. Terry, and the addition thereto 
of the words “ sane or insane,” in the policy before us, con- 
clusively shows that it was the purpose of the defendant 
in this case to avoid the risk of intentional self-destruction 
by an insane man; and we are of the opinion that the ad- 
dition of these words is adequate to the accomplishment 
of that purpose. It has been expressly so decided by the 
Supreme Court of the United States in a very lucid opin- 
ion by Mr. Justice Davis in the case of Bigelow v. Berkshire 
Life Ins. Co., 3 Otto 284. To the same effect, also, are 
Pierce v. Travelers Life Ins. Co., 34 Wis. 389, and Chapman 
U. Republic Life Ins. Co., 5 Big. L. & A. Cas. 110. The 
commission of appeals of New York in the case of De 


Gogorza v. Knickerbocker Life Ins. Co., 65 N. Y. 282, go- 


farther than the Supreme Court of the United States in 
the Biyelow case, and ‘hold that a policy which provides 
that the insurer shall not be liable if the assured “ shall 


die by his own hand or act, sane or insane,” is avoided, “if 


death ensues from any physical movement of the hand or 
body of the assured proceeding from a partial or total 
eclipse of the mind.” 

The rule laid down by the Supreme Court of the 
United States in the Bigelow case, is the rule which we 
think is properly applicable to the policy now under con- 
sideration. While the words, “his own act and intention ” 
have been construed to mean no more than the words, “ his 
own act,” on the ground that the word “act” necessarily 
implies intention ; (Chapman v. Republic Life Ins. Co.,) yet 
the addition of the word “ intention ” shows that the par- 
ties were solicitous to avoid all question as to whether 
the policy was to be avoided by the physical act simply of 
the assured when unaccompanied by any corresponding 
intellectual purpose or act of the mind. 

Nor do we see any reasou why a life insurance company 
may not stipulate against voluntary and intentional self- 
destruction. The courts have repeatedly recognized their 
right to stipulate against numerous kindred risks, and we 
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see no difference in principle between stipulating against a 
voluntary death by poison or by violence, and a voluntary 
death by opium or habitual drunkenness. In either case 
the avoidance of the policy proceeds upon the theory that 
it was within the power of the assured to avoid death by 
such instrumentalities, and, therefore, his duty to do so. 
Thee is some difficulty, however, in applying to the 
admitted facts of this case, the construction which we have 
given to the language of the policy here sued on, in con- 
sequence of a want of perspicuity in the language of Mr. 
Justice Hunt in Terry v. Life Ins. Co. heretofore quoted, a 
portion of which has been adopted by the parties to this 
suit as descriptive of the state of mind of the insured at 
the time of his death. We think with Rapallo, J., (Van 
Zandt v. Mutual Ben. Life Ins. Co., supra,) that this pas- 
sage literally construed includes several conditions which 
cannot co-exist. Wecopy his comment: “It can be con- 
ceived that the act might have been voluntary and the self- 
destruction intentional, though the assured failed to appre- 
ciate its moral character; but-it is difficult to conceive how 
the act could have been voluntary and intentional, where 
the faculties of the deceased were so impaired that he was 
not able to understand ‘the general nature, consequences 
and effect of the act he was about to commit,’ or when he 
was impelled thereto by aun insane impulse which he had 
not the power to resist.” In order to make the extract 
from the opinion of Justice Hunt consistent with itself, 
the words “ general, nature, consequences and effect of the 
act,” must be taken to be an amplification of the words 
‘moral character,” immediately preceding, and to refer to 
the moral nature, moral consequences and effect of the act; 
and the last alternative must be regarded as an independent 
statement of the manner of the death of the assured, because 
it is impossible that the death could be caused by the vol- 
untary act of the assured when he was “impelled thereto 
by an insane impulse which he had not the power to resist.” 
Besides, this is evidently the construction put upon this 











OCTOBER TERM, 1879. 


Tyler v. Wells. 




































passage by the Supreme Court of the United States in the 
subsequent case of Bigelow v. Berkshire Life Ins. Co. The 
language of the agreed statement denoting the state of 
mind of the assured having been adopted from the opinion 
in Terry v. Ins. Co., must be regarded as having been used 
by the parties in the sense in which it was employed in 
that opinion, and as it appears from such statement so con- 
strued, that the mind of the assured was only so far im- 
paired that he did not understand the moral quality and 
consequences of his act, it follows from the views we have 
oxpressed that the defendant is not liable for the fall 
amount of the policy. The judgment will, therefore, be 
reversed and the cause remanded, with directions to the 
cireuit court to enter a judgment against the defendant for 
th net value of the policy at the time of the death of the 
insured. All concur. 





TyLer v. WELLS et al., Appellants. 
Tyler .. Wells, 57 Mo. 472, affirmed. 
Appeal from St. Louis Court of Appeals 
AFFIRMED. . 
Glover § Shepley for appellants. 
Britton A. Ifill for respondent. 


Napton, J.—This case was before this court in 1874, 
and is reported in 57 Mo. 472. The judgment of the cir- 
cuit court for the defendants was then reversed and the 
ease remanded. Upon the second trial judgment was ren- 
dered for the plaintiif in accordance with tho opinion of 
this court, and from this last judgment the appeal now be- 
fore us was taken. No bricfs are filed by the appellants 


upon the understanding I presume that the only object is 
3—70 
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to take the case to the Supreme Court of the United States 
with a view to have the decision of this court reported in 
the 57th volume reviewed, the administrator and heirs of 
James Clemens, Jr., now deceased, and William Wells, the 
terre-tenant having been made parties, and the clerk will 
enter a judgment of affirmance accordingly. 





Perrerson, by next friend, v. SMart, Appellant. 


1. Landlord and Tenant: LANDLORD, NOT LIABLE TO REBUILD FENCE, 
WHEN: DAMAGES. Where there was no agreement by the landlord 
to keep the premises in repair or fit for occupation, and where, be- 
fore the tenancy began, the landlord had removed the fence from 
the front of the lot which had a perpendicular descent of seven or 
eight feet to the sidewalk, Held, that he was under no duty to the 
tenant to rebuild the fence, and, a fortiori, under none to a sub-ten- 
ant who became such without his knowledge or consent, and that 
he was not liable to a five or six year old child of such sub-tenant 
in an action for damages for injuries sustained by its fall from the 
lot to the sidewalk. 


: LANDLORD NOT LIABLE TO REBUILD FENCE BECAUSE OF HIS 
TRESPASS IN REMOVING SAME DURING A PRIOR TENANCY. Although 
the landlord might have been guilty of trespass in removing the 
fence during a prior tenancy, during which the child’s father was 
in possession of a portion of the premises asa sub-lessee, yet when 
the prior tenancy ceased and the father sub-let from the new ten- 
ant, Held, that it was as though the father had then, for the first 
time, occupied the premises, and that the landlord owed no duty to 
the new tenant, nor to such sub-tenant, nor to any one else upon 
the premises by the invitation or permission of either, to rebuild 
such fence. 





Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


It EVERSED. 


J. K. Sheeley and J. Brumbac* for appellant. 





Appellant was not liable to his tenants, or to any one 
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coming in under them, for the condition of the premises, 
or for their being tenantable or safe for use for the purpose 
for which they were apparently intended or leased. Davis 
v. Smith, 15 Mo. 468; Vai v. Weld, 17 Mo. 232; Morse v. 
Maddox, 17 Mo. 573; Taylor Land. & Ten. (4 Ed.) § 327; 
Cleves v. Willoughby, 7 Hill (N. Y.) 83. 

2. There was no duty on appellant to repair or im- 
prove the premises to prevent or protect respondent from 
falling into the street. Jaffe v. Harteau, 56 N. Y. 398; 
Burdick v. Cheadle, 26 Ohio St. 393; Flynn v. Hatton, 4 
Daly 552; Wharton’s Law of Neg., (1 Ed.) § 421; O’Brien 
v.Capwell, 59 Barb. 497 ; Gott v. Gaudy,2 Ellis & Black. 847; 
22 Eng. L. & Eq. 173; Straub v. Soderer, 53 Mo. 38; Bige- 
low’s Lead. Cas. Law of Torts, 654. 

3. Respondent was on the property in Spenser’s term 
and before the fencc was removed, but all rights, duties 
and liabilities existing in and arising out of relations dur- 
ing that term, ended with it, as between the parties hereto, 
unless a cause of action had accrued to respondent before 
such termination, which was not the case. 


Thomson & Kagy for respondent. 


1. Itis conceded that in the absence of any agree- 
ment to that effect, there is, as between him and the tenant, 
no obligation on the part of the landlord to repair. But 
we are unable to discover that this doctrine of repairs has 
any application to the case. The fence did not fall to 
pieces by decay, nor was 1t removed or destroyed by any 
of the forces of nature, or by the act of the tenant ora 
stranger. Smart removed it himself, uncovering and ex- 
posing a dangerous excavation upon the premises; and his 
liability does not, as we conceive, rest upon any obligation 
to repair, but upon a duty which the law imposed upon 
him, after having produced the danger, to do what was 
reasonably necessary to prevent injury from it. In re - 
Williams v Groucott, 4 Best & Smith 149; Ancaster v. Jill- 
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ing, 2 Dowl. & Ry. 714; 2 Hilliard on Torts, (3 Ed.) 586. 

2. The courts have held parties liable for the results 
of such negligence as this, not only when the injuries were 
not and could not have been anticipated, but even where 
the parties injured were trespassers. Railroad Co. v. Stout, 
17 Wall. 657; Birge v. Gardiner, 19 Conn. 507; Lyneh v. 
Nurdin, 1 Ad. & El. (N. 8.) 28; Walsh vr. Miss. Transpor- 
tation Co., 52 Mo. 434; Brown v. H. & St. Jo. R. R. Co., 50 
Mo. 461. 











Henry, J.—The defendant wasthe owner of a tenement 
house on McGee street, in Kansas City, and in the spring 
of 1871, leased it by the month to one Spenser, who, with- 
out the knowledge or consent of Smart, sub-let one room of 
the house to plaintiff’s father. At the time there was a 
picket fence on the line of the lot fronting the street, which 
was removed by defendant while Spenser and plaintift’s 
father occupied the house. Onthat side of the lot there was 
a perpendicular descent of seven or eight feet from the lot 
to the sidewalk. There was evidence strongly tending to 
prove that in the spring of 1871 the fence was removed, 
and that after its removal Spenser quit the premises, which 
were, thereupon, leased by the defendant to one Larson, 
who, without the knowledge or consent of defendant, sub- 
let one room of the house to Peterson, the father of the 
plaintiff. Defendant did not agree with Larson that he 
would make any repairs, but it was a verbal understanding 
between Larson and defendant that Larson might make 
any needed repairs, and that defendant would deduct the 
cost of such repairs from the rent. In October, 1871, 
some time after Larson went into possession of the prem- 
ises, the plaintiff, then a child five or six years of age, with 
other children, was playing on that side of the lot from 
which the fence had been taken, and feil from the lot 
to the sidewalk, receiving severe injuries from the fall. 
For those injuries he sued defendant for damages, and in 
the Kansas City court of common pleas obtained judg- 
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ment for $1,937, from which defendant has prosecuted thts 
appeal 

If replacing the fence were embraced in the agreement 
between Larson and Smart, as to repairs which Larson 
1. LANDIORD AND might make, then the failure to replace it was 
pet, ante to se the neglect of Larson, if neglect be imputa- 
when: damages. ble to any one, and not to Smart. If it was 
not embraced in that agreement, then Smart was under no 
obligation to Larson, direct or indirect, to rebuild the fence, 
and if not to Larson, neither to his sub-tenant, betwixt 
whom and Smart there was no privity whatever. Peterson 
was a stranger on the premises, as to Smart, and was there» 
not on his invitation or by his permission, but on the invi- 
tation and by the permission of Larson. If Larson, know- 
ing that the fence was down, went into possession under 
an agreement in which there was no obligation of Smart to 
repair the premises, and one of his children had fallen over 
the precipice, he, according to highly respectable authori- 
ties, would have had no action against Smart. In Jaffe v. 
‘Harteau, 56 N. Y. 398, it was held that “a lessor of build- 
ings, in the absence of fraud or any agreement to that 
effect, is not liable to lessee or others lawfully upon the 
premises, for their condition, or that they are tenantable 
and may be safely and conveniently used for the purposes 
for which they are apparently intended.” In O’Brien v. 
Capwell, 59 Barb 497, the plaintiff sued for damages sus- 
tained by a fall from a piazza extending across the rear of 
a dwelling house owned by defendant and occupied at the 
time by a tenant under a written lease for a year. The 
plaintiff was not the tenant, but a washer-woman in the 
tenant’s employment. The court decided that she was not 
entitled to recover, and said: ‘“ But assuming, as I think 
we should on this point, that she was a servant of the ten- 
ant, and stood in his place, the question is then narrowed 
to the simple inquiry whether there existed any duty on 
the part of defendant to his tenant, which would have 
entitled him to maintain this action if he had suffered the 
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injury instead of his servant,” and then proceeded to de- 
cide that defendant being under no obligation to repair the 
premises, and their condition being known to the tenant, 
the landlord would not be liable to an action for negli- 
gence by the tenant, or his servant, or any one standing in 
his place, arising out of the fact that the premises were out 
of repair. See also Burdick v. Cheadle, 26 Ohio St. 398. 
Smart owed no duty to Peterson, other than those he was 
under to Larson, and conceding that his obligation to each 
was the same, the case is as strongly put for the plaintiff 
as he could ask, and, under the authorities, it is clear that 
Larson, for a similar injury to one of his own children, 
could not have maintained an action against Smart. It is 
well settled that in a lease of real estate there is no implied 
covenant that the landlord will keep the premises in repair 
or fit for occupation. Cleves rv. Willoughby, 7 Hill 83; Lev- 
itt v. Fletcher, 10 Allen 120. 

It is contended that defendant committed a trespass 
in removing the fence, and that he had “ no more right to 
2, : landlord remove the fence than if the premises be- 
not liable to _re- ° : 
build fence be- longed to another.” This might be conceded 
ay | Srtee tl so far as concerns the lessee in possession at 
priortenancy. the time, but a subsequent tenant of Smart 
could not complain of a trespass committed by Smart 
against a priortenant. The evidence tended to prove that 
the fence was removed while Spenser occupied the prem- 
ises; and, although plaintiff’s father occupied one room 
under Spenser at the time the fence was taken away, yet, 
when Spenser’s lease terminated and he quit the premises, 
which were then leased to Larson, there was a severance of 
all relations between Smart and Spenser, and Smart and all 
persons there by invitation or permission of Spenser, and 
when Peterson again went in under Larson, it was, so far 
as this case is concerned, as if he had then, for the first 
time, occupied a portion of the premises. The fact that 
he had before occupied under Spenser, is, therefore, of no 
consequence whatever in the consideration of Smart’s lia- 
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bility in this action. ‘The foregoing view of the case was 
ignored by the court in its refusal of instructions asked by 
defendant, and in giving for plaintiff instructions which 
authorized the jury to find for him, notwithstanding they 
might believe from the evidence that the fence was taken 
away while Spenser occupied the premises. The judg- 
ment is, therefore, reversed and the cause remanded. All 
concur. 





In re GUENZLER. 


1. Execution Sale: pEATH OF SHERIFF BEFORE EXECUTING A DEED: 
APPOINTMENT OF SUBSTITUTE. Under section 62 of the chapter on 
executions, which provides that on the death or removal of a 
sheriff after he has made a sale and before he has executed a con- 
veyance, the court may appoint the sheriff then in office to execute 
and acknowledge a deed to the purchaser, the latter has only the 
same powers as the oflicer who made the sale would have had, if his 
death or removal had not intervened. R. S., 2 2400. 





: IN CASE OF CONVEYANCE BY PURCHASER BEFORE EXECUTION 
oF DEED. The court will not in a proceeding under this statute 
compel a sheriff to execute a deed to the grantees of a purchaser 
who has died. But it may in such case permit the sheriff to exe- 
cute the deed to his legal representatives without naming them. 


Error to St. Louis Court of Appeals. 
AFFIRMED. 
Fred. Stumpf and James Neil for petitioner. 
J. L. Thomas & Bro. as amici curiae. 


Hoven, J.—On the Ist day of February, 1877, Chris- 
tian Gnenzler presented a petition to the circuit court of 
St. Louis for an order on the sheriff of Jefferson county 
to execute to him a deed in pursuance of section 62 of the 
chapter on executions. It appears from the petition that 
on the 29th day of November, 1848, at an execution sale 
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in the county of Jefferson, had under an execution issued 
from the circuit court of St. Louis county, and directed to 
the sheriff of said county of Jefferson, David W. Wright 
purchased certain real property and paid the purchase 
price thereof to the sheriff making said sale. Soon 
thereafter the sheriff died without having executed to said 
Wright a conveyance for said land. On the 31st day of 
March, 1869, David W. Wright conveyed a part of said 
real estate so purchased by him, to his daughter, Emily 
Hinton, and on November 29th, 1876, Emily Hinton con- 
veyed to the petitioner a portion of the land so conveyed 
to her. David W. Wright died April 14th, 1876. The 
circuit court refused to make the order asked by the peti- 
tioner, and dismissed his petition. The court of appeals 
affirmed the -judgment of the circuit court, and the case 
has been brought before us by writ of error. 

The statute under which this application was made is 
as follows: “ When any officer shall die, be removed from 
L RXECUTION sALet office or disqualified, or shall remove from 


death of sheriff 


pelted. arpoine, this State after the sale of any property and 


mentof substi before executing any conveyance therefor, 
the purchaser may petition the court out of which the ex- 
ecution issued, stating the facts, and if he satisfy the court 
that the purchase money has been paid, the court shall 
order the sheriff then in office to execute and acknowledge 
a deed to the purchaser, reciting the facts, which deed shall 
be executed accordingly, and shall have the same effect, to 
all intents and purposes, as if made by the o‘licer so de- 
ceased, removed from office, disqualified or absent from the 
State.” The sole object of this section is to provide an 
official grantor in lieu of the officer who made the sale, 
and whose duty it was to make the deed; and when asheriff 
is ordered by the court, under this section, to make a deed 
to the purchaser, such officer would, in the execution of 
such order, have just the same powers, and none other, that" 
the sheriff who made the sale would have had, had he not 
died. 
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If, during the life and official term of the sheriff who 
made the sale, Wright had died, after having conveyed the 
2. -—: in ease land purchased by him to grantees, who haa 


of conveyance by . ° ° 
purchaser before conveyed it to others, it certainly would not 


executiono 

deed. be pretended that it would have been the duty 
of the sheriff to search out the last grantee, or upon the 
application of such grantee, decide upon the genuineness, 
validity and effect of the various conveyances in his chain 
of title, and make a deed to such grantee. The law does 
not require nor would it countenance such a proceeding. 
If the petitioner is entitled to a deed from the sheriff for 
his portion of the land purchased by Wright, the several 
owners of the remainder of said land are also entitled to 
deeds from the sheriff for their portions, and from the facts 
stated in the petition, it is evident that two other conveyan- 
ces at least should be made by the sheriff if applied for. If 
such a practice were to obtain, a sheriff instead of executing 
a single conveyance for a single tract of land sold hy him, 
might in some instances be compelled to execute a hundrod 
conveyances, and that, too at great risk to himself and to 
his sureties. A deed to the heirs of the dead man, without 
naming them, would suffice in many cases, and such a deed 
was upheld in Swink v. Thompson, 31 Mo. 336. But the 
sheriff would have no authority to determine who were 
the heirs of the deceased, and if the lands had been aliened, 
the heirs would be bound only according to the covenants 
of the ancestor. A conveyance to the legal representatives 
of the deceased purchaser would, perhaps, cover all cases, 
and would inure alike to the benefit of heirs, grantees or de- 
visees. Patents are frequently issued by the government of 
the United States in this form, the original grantee or pur- 
chaser being dead. The chiet objection to the demand of the 
petitioner is, that the courts cannot be required in ex parte 
proceedings, like the present, to determine who has the right 
to the legal title. Wethink it would be a reasonable con- 
struction of this statute to permit the sheriff, the purchaser 
being dead, to execute a deed to his Iegal representatives, 
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without naming them. We arc of opinion that the pe- 
titioner is not entitled, under the statute, to have a deed 
executed to him by the sheriff, and the judgment of the 
court of appeals will, therefore, be affirmed. All concur. 





Pinger, Trustee, v. Leacn, Appellant. 


Evidence held insufficient to sustain a decree of the court below set- 
ting aside cortain conveyances as fraudulent. 


Appeal from Buchanan Circuit Court—Uon. Jos. T. Gauss, 
Judge. 


REVERSED. 
Ben Loan for appellant. 
Hill § Carter and A. H. Vories for respondent. 


Napton, J.—There are two hypotheses presented by 
this case on either or both of which the decree of the cir- 
cuit judge may have been based. The first is, that the 
petitioner, Mrs. Saltzmann, inherited from her father, after 
her marriage, real and personal estate which her husband 
got contro’ of by fraudulent representations and converted 
into money, and invested this money in the lot and buildings 
now in controversy. ‘This is distinctly charged in the peti- 
tion. In this it is averred that “ during her said coverture 
she became and was vested with title to about $6,000 worth 
of property, real and personal, in her own separate and sole 
right and name, which came to her from her deceased 
father’s estate; that her said husband, soon after his said 
marriage, procured from her by fraud, force and duress, 
her signature and acknowledgment to deeds whereby was 
conveyed her real estate, and obtained in like manner pos- 
session and control of all her personal property, all of 
which said real and personal property said Augustus Saltz- 
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mann converted into money, at the same time falsely and 
fraudulently representing to said Henrietta that he was 
intending and would invest her said money in the lot now 
in controversy, and would erect improvements thereon, and 
have the title to said real estate conveyed to and put in 
the name of his wife; but that said Augustus purchased 
said property, with the money aforesaid, and had the same 
conveyed to himself,” &c. 

The difficulty in regard to this series of allegations is 
the want of evidence to support it. No evidence seems to 
have been seriously offered on this point. It is true that 
Mrs. Saltzmann, the party complaining, states that in an 
interview she had with defendent, during the pendency ot 
the first suit for a divorce, she told defendant that she was 
not afraid of losing her property, for her money was in it. 
This surely was not regarded as proof of the fact stated, 
if considered of any importance, and there certainly could 
have been no difficulty in showing how much real estate 
and money was received by Augustus Saltzmann, after 
his marriage, from his wife’s father. 

In the event that such allegations proved true, Mrs. 
Saltzmann’s title did not originate in December, 1870, when 
her husband made the settlement on her. A court of 
equity would have compelled such a settlement, and the 
property thus acquired wonld not be subject to the debts 
of the husband, except so tar as his own money may have 
contributed to its value. This is clearly the doctrine de- 
clared by the chancellor in Lathrop v. Gilbert, 2 Stockt. 344, 
and indorsed by Ch. Kent in his commentaries, (vol. 2, § 
1372, b..) and by decisions of this court ( Tennison v. Tenni- 
son, 46 Mo. 77, and vases there cited), and by the courts of 
Indiana, [linois, Alabama and Pennsylvania, (33 Ind. 210; 
44 Ala. 227; 53 {l. 340; 43 Ala. 677; 30 Ind.273; 60 Pa, 
St. 408). It seems probable, therefore, seeing the absence 
of all testimony in regard to the allegations in the bill above 
referred to, that the decree was based solely on the con- 
veyance in December, 1870, during the pendency of the 
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first suit for divorce. This deed unquestionably conveyed 
to the trustee all title then owned by the grantor. To de- 
feat this defendant avers two judgments against Saltzmann 
prior to this deed and his purchase of title under them. 
The plaintiff anticipating this defense, avers that these 
judgments were fraudulent. This averment is based on 
the fact that defendant was apprised of the deed in Decem- 
ber, 1870. Itis further alleged that a fraudulent conspiracy 
was entered into by defendant and Augustus Saltzmann to 
defeat this conveyance of December, 1870. This charge 
of fraud and conspiracy may be dismissed in a few words. 
The evidence shows that defendant was a mere speculator, 
desiring to bu, as he did, a property worth $3,000 for 
about $1,000. That he knew of the deed of 1870 is clear, 
but he was advised that this deed was subject to prior 
judgments. He found the owners of these judgments and 
bought from them. Ilis title under these judgments was 
perfect, unless it appears that the defendant in them had 
no ownership. Whether this was so or not is to be seen, 
and depends on evidence not yet produced. If the allega- 
tions in the petition were true, Augustus Saltzman was a 
mere trustee and could convey nothing that was not sub- 
ject to his wife’s claims, unless he had contributed from 
his own means to improve the property now in dispute. 
So far as his contributions extended the defendant’s pur- 
chase was protected. Beyond this it was not. We will, 
therefore, send the case back that the tacts may be more 
fully developed. Judgment reversed and cause remanded. 
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Gross v. Lanar, Plaintiff in Error. 


1. No Dower in Land Fraudulently Conveyed by Husband 
before Marriage. A wife is not entitled to dower out of lands 
of her husband which, before her marriage, have been fraudulently 
conveyed to another, though the conveyance is subsequently set 
aside at the instance of creditors. 


2. Case in Judgment. Certain lands of J were sold under execu- 
tion against him and conveyed by the sheriff to C, J furnishing the 
purchase money. Plaintiff subsequently married J, when a con- 
veyance was made of part of the lands in trust for her and the rest 
to the children of the marriage. The creditors of J afterwards in- 
stituted proceedings which resulted in the sheriff’s deed and the 
trust deed being set aside as in fraud of their rights, and the lands 
being sold to satisfy their claims. On these facts, Held, that J’s 
widow was not entitled to dower in the lands. 


Error to Franklin Circuit Court—Hon. A. J. Szay, Judge. 
REVERSED. 


Action for assignment of dower and damages for 
the deforcement thereof by the defendant. The facts are 
in the opinion. 


L. C. Krauthoff with John P. Martin for plaintiff in 


err 


Before the widow can be entitled to dower, the hus- 
band, or some other person to his use, must have been 
seized, either in fact or in law, of an estate of inheritance 
in the land during the coverture. Wag. Stat., § 1, p. 538. 
If, prior to the marriage, the land is either alienated by 
the husband or sold in satisfaction of a judgment rendered 
against him, the right of dower of ].is wife in the land is 
thereby defeated. 1 Scribner on Dower, § 1, p. 556; § 29, 
p. 572. 

A conveyance of land without consideration, in fraud 
of creditors, is not absolutely void, but only voidable; it 
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1s good as against the grantor and ls heirs. It can only 
be avoided by creditors, and by them only to an extent 
sufficient to satisfy their debts. It is not pretended that 
the title was passed out of Jeffries in fraud of his wife, or 
even in contemplation of marriage. The fraudulent deed 
was made nearly two years before plaintift’s marriage with 
him; it was not avoided during the coverture. The wife 
could have no greater claim upon the estate than the hus- 
band himself, and no mght of dower existed in her. 1 
Scribner on Dower, § 7, p. 558; § 14, p. 563; Whithead v. 
Mallory, 4 Cush. 138. The plaintiff, as dowress, could not 
have maintained an action in a court of equity to set aside 
these deeds; this was personal to the creditors. Then she 
cannot secure indirectly what she could not have directly. 


J. C. Kiskaddon for defendant in error. 


lioven, J.—This was a proceeding by the plaintiff for 
assignment of dower. On the 7th of September, 1864, A. 
W. Jocffries was the owner of the land described in plaint- 
iff’s petition. On the 3rd day of October, 1865, said land 
was sold under execution against said Jeftmes, and was 
conveyed by the sheriff to one Thomas Crow, A. W. Jet- 
fries having furnished the purchase money. In January, 
1867, the } laintiff married said Jeffries. On the 23rd dzy 
of March, 1870, Crow conveyed said property to the child- 
ren of Jeffries, and on the same day executed a conveyance 
of an undivided fourth of the same property to Louis 
Wehrmann in trust for the plaintiff herein, who was then 
his wife. On the 9th day of June, 1874, the circuit court 
of Franklin county, in a proceeding instituted by the 
creditors of said A. W. Jeffries for that purpose, set aside the 
deeds of Crow to the wife and children of Jeffries, and the 
decd from the sheriff to Crow, as having been made in 
fraud of the creditors of said Jeffries, and at a sale of said 
property to pay the debts of said Jeffries, the defendant, 
Lanze, became the purchaser. 
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On these facts we are of opinion that the plaintiff is 
not entitled to dower in the lands purchased by the defend- 
ant. Jeffries was never seizcd of the lands in question 
during the coverture. Before his marriage these lands had 
passed to Crow by a conveyance which was good against 
him and his heirs, it having been madc to hinder, delay 
and defraud his creditors. Ilad matters continued in this 
condition until the death of Jeffries, it is clear that plaintiff 
would not have been entitled to dowcr. Whithead v. 
Mallory, 4 Cush. 138. The subsequent conveyances by 
Crow for the benefit of the children of Jeffries and the 
plaintiif, gave the plaintiff no additional right to dower in 
this land. When these conveyances and the deed to Crow 
were set aside by the judgment of the circuit court as hav- 
‘ug been made in fraud of creditors, the property passed by 

nem did not become assets of the estate of A. W. Jeffries 
for the payment of his debts and subject to the right of 
dower. 

These conveyances were not absolutely void, but were 
void only as to creditors, and such conveyances could only 
be avoided by them to an extent sufficient to satisfy their 
debts. Whatever remained after satisfying the claims of 
creditors belonged to the grantees in the fraudulent deeds, 
as those deeds vere good as against the grantor. Whit- 
head v. Mallory, 4 Cush. 138. The judgment of the circuit 
court giving the plaintiff dower in this property must, 
therefore, be reversed. All concur. 
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LaytuaM, Appellant, v. AGNEW. 


1. Gaming Act: “ PoKER:” NO JOINT LIABILITY OF PLAYERS FOR 
MONEY Lost. In the game of “ poker’’ each party plays for himself. 
Therefore, under the gaming act, (Wag. Stat., 2 1, 660,) if there be 
no conspiracy of two or more to cheat another player and no agree- 
ment to divide the winnings, a joint action cannot be maintained 
against them by the loser to recover the amount of his losses. The 
action lies only against the winner. 

2. A Conspiracy cannot bo established upon opinion; it is prova- 
ble only by facts. 

3. Declorations of a Conspirator made after the object of the con- 
spiracy has been accomplished, are not admissible against his co- 


conspirators. 
Appeal from Knox Circuit Court.—lon. Joun C. ANDERSON, 
Judge. 
AFFIRMED. 


Suit under the gaming act to recover money won from 
the plaintiff at a game of “poker” in which he and the 
defendants, Agnew, Kelley, Werner and Philips were en- 


gaged. 
Hollister § Hollister and W. R. MeQuoid, for appellant. 
Wilson & Cover for respondents. 


Henry, J.—The petition alleged that at a game of 
cards called “ poker,” in which plaintiff and defendants 
played, the plaintiff lost and dofondants won of him, at 
one sitting, $1,289, and that the defendants “conspired 
together to defraud the plaintiff and win his money.” 

Section 1, page 660, Wagner’s Statutes, provides that: 
“Any person who shall loose money, or property at any 
oa noigz; Same or gambling device, may recover the 
liability of play- samc by civil action.” The appellant insists 
ers fur money es . 
lost. that the defendants are jointly liable for the 


amount lost by him in the game, whether the vonspiracy 
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alleged existed or not; and instructions embodying that 
theory, asked by the plaintiff, were refused, while those 
declaring a contrary doctrine were given for defendants. 
If there had been any evidence of an agreement between 
the defendants to divide among themselves whatever might 
be won from the plaintiff in the game, they would have 
been jointly liable, although there may have been no con- 
spiracy to cheat and detraud him. ‘There was, however, 
no evidence to that effect, and the court properly confined 
the instructions to the case made by the evidence. In the 
game of “ poker” each party plays for himself, as was es- 
tablished by the evidence; and if there be no conspiracy 
of two or morc to cheat another playing in the game, and 
no agreement to divide between themselves any amount 
they should win from him, each party in the game is only 
liable to aloser for the amount of money he may win from 
him. 

Bristow v. James, 7 Durn. & E. 257, was an action to 
recover money from the defendant lost by plaintiff ata 
game of cards. Defendant pleaded in abatement that “if 
the sum sued for be due and owing to the plaintiff, the 
same is jointly due and owing to him from the defendants, 
one G. R. and G. A. & C.,” and it was held on general de- 
murrer to the plea that if the parties named in the plea were 
jointly liable with defendant, as therein alleged, they should 
have becn joined as defendants, and, also, that under the 
statute (similar to ours) the action “was on a contract 
raised by the act.” The decision in that case does not 
sustain the appellant’s position that the liability under our 
statute is a joint one. The statute makes all contracts 
joint and several which were joint only at common law; 
but does not make a contract joint which was not so at 
common law. While the action under the statute may 
be one ex contractu, it is not a consequence that every 
person playing in a game, whether he loses or wins, is lia- 
ble with the winner to any one who may lose in the game, 
,or was it so decided in Bristow v. James. If so, one who 


4-70 
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had lost more in the game than the party complaining, 
and one who had not won a dollar of his money, would 
be liable for the whole amount that the complaining party 
lost, and the latter would also be hable to him for what 
he had lost, and each of them to others for what they may 
have lost, and thus, out of the same game innumerable 
cross-actions might originate. The statute is not suscepti- 
ble of a construction so absurd. The second section 
strengthens the construction we have placed upon the first. 
It provides that: ‘* The heirs, executors, administrators 
and creditors of the person losing may have the same 
remedy against the winner as provided in the preceding 
section.” 

The evidence of what one of the defendants said, after 
the game was played, as to the part his co-defendants took 
in the game, was properly excluded. When a conspiracy 
has been proven, what was said by cither of the conspira- 
tors in the prosecution of the object of the conspiracy is 
admissible as evidence against his co-conspirators; but 
what he may state alter the accomplishment of the com- 
mon object is not. State rv. Duncan 64 Mo. 264, and au- 
thorities there cited. His declarations then are evidence 
against himself only. 

The court also properly excluded the following testi- 
mony of plaintiff: ‘Ihave reason to think that defend- 
ants were combined together to get money 
out of me in that game of cards.’’ Also the 
following paragraph in the deposition of Davidson: “I 
believe there was a conspiracy between defendants to get 
plaintiff into a game of cards.” It was not a question in 
which a witness could give his opinion. He could only 
testify to facts, and it was for the jury to determine from 
the facts proved whether a conspiracy existed. The ovi- 
dence of Homer McBride, in his deposition, detailing 2 
conversation he had with Philips, one of the defendants, 
in which Philips proposed to McBride to engage in a game 
of cards with Philips, Werner, Kelly and Laytham, might 


2. CONSPIRACY. 
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have been admitted; but as the fact that all the partics 
except McBride did engage in the game, was fully proved, 
and also admitted by the defendants, we cannot sec how 
plaintiff was prejudiced by the exclusion of the testimony. 
It had not the remotest tendency to prove a conspiracy to 
cheat the plaintiff in the game. Philips did not state that 
the other parties named sent him to McBride, nor is there 
any other evidence that they, or either of them, requested 
Philips to get McBride to participate. 

The testimony of Philliber, contained in his deposi- 
tion, was properly excluded. It was of conversations be- 
a pectanatrones Ween Witness and Laytham and Agnew, 
OFACONSPIRATOR ofter the moncy was lost and won, and as to 
the other defendants Agnew’s statements to witness were 
inadmissible, on the ground that the common object of the 
conspiracy, if one existed, had been accomplished, and his 
declarations, therefore, could not be used as cvidence 
against his co-defendants. What Laytham said to witness 
was clearly inadmissible. What Agnew said might have 
been admitted so far as he was concerned; but it only 
proved, as to him, that he was in the game and lost moncy. 
Those facts were fully established by the testimony. That 
he played in the game he admitted, and the fact that he lost 
money would net have contributed to plaintiff’s success in 
his cause. We have discovered no error in the record which 
would warrant a reversal of the judgment, which is, there- 
fore, afirmed. All coneur. 
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KimMex et al., Appellants, v. Brenna. 


1. Hjectment: supcmenr: estoprer. A judgment in ejecimentr is 
no bar toa second action between the same parties for the same 
property, whether the titles and defenses in both actions be the 
same or not. 
Quit-Claim Deed: Arrer-acQUIRED TITLE: PRESUMPTIOXS. A 
quit-claim deed will not convey an after-acquired title; and the 
subsequent deed will not furnish a reasonable presumption that, 
prior thereto an equitable inchoate right existed, which passed by 
the deed of quit-claim, when such presumption would be in direct 
contradiction to the facts proven on the trial 
3. Verdict. The verdict of a jury will be regarded as conclusive 
upon the facts by this court, when no evidence is preserved in the 
record. 


bo 


Appeal from Cape Girardeau Court of Common Pleas—Hon. 
Hamitton G. Witson, Judge. 


AFFIRMED. 
Lewis Brown for appellants. 


1. The reasons for the common law rule that one 
action in ejectment is no bar to another action upon the 
same cause of action, have ceased to exist, and the rule 
should cease also. The ancient fiction of the confession 
of lease, entry and ouster, is wholly ignored by our stat- 
utes, and may be said to be positively forbidden. There 
should be in consideration of public policy and settled 
law, an end to litigation, and when the same cause of 
action has once been litigated and decided, there ought to 
be an end to it. The prevailing party would not be rec- 
ompensed by the costs, with us, as was the case at common 
law, nor would the right to call upon the court, after one 
_ or two ejectments tried, to order a perpetual injunction, be 

sufficient. Bring an equitable action to try the title to 
realty? Our practice forbids it; our courts would not 
allow it. Nor will, what was known as a bill quia timet 
obtain with us, for the statute points out a different. rem- 
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edy and a different procedure. The reversal of Carter v. 
Scaggs, 38 Mo. 305, would not unsettle property or disap- 
point the confidence and trust in which property may be 
held under that decision, but, on the other hand, it would 
create greater confidence and trust. Tyler on Kject., 593; 
Union R. R. Co. v. Traube, 59 Mo. 362; Wright v. Salis- 
bury, 46 Mo. 27; Shelbina v. Parker, 58 Mo. 329; Gresley’s 
Ev., 483; Hickerson v. Mexico, 58 Mo. 61; Gibson v. Chou- 
teau, 50 Mo. 86; Brady v. Ervin, 48 Mo. 534; Statev. Park- 
ville, §c., R. R. Co., 32 Mo. 496; Hopkins v. Lovell, 47 Mo. 
102; Steines v. Franklin Co., 48 Mo. 167; 2 Wag. Stat., §§ 
53, 54, 1022. 

2. While the quit-claim to Vollmers would not oporate 
by way of inurement to vest in hima title acquired by 
Waugh, after its date, yet, he would be estopped from re- 
lying on a title acquired from the United States, the Stato 
or the county, by reason of his certificate of purchase; his 
quit-claim is an equitable assignment of his interest and 
claim; and although the statutes of 1855 provided for the 
assignment of the certificate of purchase, the purchaser 
could assign his interest in any other manner he chose. 
The defendants are not in a position to assa:l the convey- 
ance of Scott county to \Vuugh. Bissell v. L’enrose, 8 How. 
317; Boone v. Moorc, 14 io. 420; Connoyer v. Labeaume, 
45 Mo. 139; Carpenter v. Rannels, 45 Mo. 584. 

3. <As to the asserted claim of the defendants, cer- 
tainly the ex parte affidavit of Claude Benna was no muni- 
ment or color of title; and the right, if any he ever had 
under it, became forfeited for want of payment. R. 8. 
1855 pp. 999, 1000, § 1; p. 995, § 6; p. 994, § 2; Wag. 
Stat., p. 867, et scy. The county of Cape Girardeau could 
not convey this land, although it may once have been 
situate within her territory. State, fc., v. The Register, 48 
Mo. 60; Abernathy v. Dennis, 49 Mo. 468. Hence all the 
evidence as to the former boundary of the county should 
have been rojected. It will be seen that at the date of the 
sheriff’s deed neither Waugh, Scott county nor the State 
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had any legal title to the realty in question. Ilence, as 
Waugh had no vendible title, the sheriff’s deed conveyed 
none. White rv. Davis, 50 Mo. 333 


Louis Houck and Linus Sanford for respondent. 


1. One judgment in ejectment is no bar to another 
action between the same parties. JZolmes v. Carondelet, 38 
Mo. 551. 

2. In 1859, when Waugh madc his quit-claim deed 
to Vollmers, he had no title. The title he acquired by pat- 
ent in 1864 cannot inure to Vollmers. Bogy v. Shoab, 13 
Mo. 365; Valle v. Clemens, 18 Mo. 486; Van J?enssclacr v. 
Kearncy, 11 Ilow. 322. Ilence, Vollmers and his grantees 
cannot claim the benciit of the subsequent title acquired 
by Waugh from Scott county; on the other hand, the deed 
by sheriff of Scott county, made in 1865, conveys to the 
Bennas all the right Waugh acquired by the patent of 
Scott county, dated in 1864. The title of the Bennas, 
independent of all other facts, would then sccm to be the 
best. 

8. But the evidence in this case shows that Claude 
Benna went into possession in 1854 or 1855, and he held 
undisturbed possession, as far as the record shows, until 
Vollmers instituted his suit in Scott county in March, 1865, 
more than ten years afterward. Consequently he had ac- 
quired a good title under the statute. Diddle v. Mellon, 13 
Mo. 835; Blair v. Smith, 16 Mo. 273; Seruggs v. Scruggs, 
41 Mo. 242; Nelson v. Brodhack, 44 Mo. 600; Fugate v. 
Pierce, 49 Mo. 441. 


Napton, J.—This was an action of cject:acnt, tried in 
the Cape Girardeau court of common pleas, to which court 
it was taken from Scott county. The petition averred an 
unlawful ontry of defendant on the 5th day of January, 
1874, on the northwest quarter of section 30, township 30, 
vange 14 cast, and was filed August Ist, 1874. 

Tn addition to general denials, the answer sct up as a 
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defense that on the 28th day of September, 1850, the land 
claimed in the petition was donated by the United States 
to the State of Missouri, as swamp land, and was subse- 
quently by an act of the Legislature passed the 23rd day 
of February, 1853, donated by the State fo Cape Girardeau 
county; that Claude Benna, the ancestor of defendants, 
was, on the Ist day of January, 1855, the head of a family, 
and on that day was living with his family on said land, 
and had cleared and put in cultivation a part of it, and 
built a house on it; that this land, at that date, was in 
Cape Girardeau county; that on the 21st day of April, 
1858, said Benna filed his pre-emption claim with the clerk 
of the county court of Cape Girardeau county, claiming 
the right to purchase said land by virtue of his occupation, 
cultivation and improvements on the same; that afterwards 
said Benna tendered to the county treasurer $160 in full 
payment, &c.; that said Claude Benna has departed this 
life, leaving children Saturna Benna and others, defend- 
ants in this action. 

An additional defense was sct up in the answer that 
in the month of January, 1855, and for a long time prior 
thereto, said Claude Benna, their ancestor, held and occu- 
pied said real estate under the laws of the State, and in 
the year 1858 said Claude Benna pre-empted said real 
estate from the county of Cape Girardeau, the said county 
being then the owner of said land; that said county 
of Scott pretending to own some interest in said real estate, 
in the year 1864, pretended to sell the same to one Alex- 
ander Waugh, and that said plaintiffs now claim under and 
from said Alexander Waugh; that after said pretended 
purchase said Waugh instituted an action of trespass in 
the circuit court of Cape Girardeau county, against said 
Claude Benna for an alleged trespass upon said real estate, 
and that said action came on to be tried in said court, and 
the title of said Waugh and Benna was fully litigated, and 
that in said action judgment was rendered in favor of said 
enna, and they plead said adjudication as an estoppel to 
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the suit of plaintiffs. A further plea is, that said Claude 
Benna, and, since his death, said defendants have held ad- 
verse possession of said premises for ten years before the 
commencement of this suit. 

The replication, in addition to a general denial of 
every allegation of defendant’s answer, sets up that at the 
May term of the Mississippi circuit court, 1869, an action of 
ejectment on change of venue from Scott county was pend- 
ing in that court; that in this action Ilenry Vollmers was 
plaintiff and Claude Benna, Joseph Benna and Eugene 
Benna were defendants; that in said action the same iden- 
tical matters were in issue that these defendants now set 
up; that the verdict was for plaintiff, being that the said 
Vollmers was the owner and entitled to the possession of 
the real estate described in the present petition ; that after- 
wards a judgment was rendered in accordance with said 
verdict, that the said Vollmers recover the possession of 
said real estate; that said action was taken by writ of error 
to the February term of the second district court, and was 
affirmed, and is still in full foree; and said Vollmers, there- 
after, obtained possession and retained the same until he 
sold and delivered said realty to the present plaintiffs, and 
that afterwards the defendants hercin, against consent of 
plaintiffs herein, wrongfully and unlawfully entered. 

On the trial the plaintiffs read in evidence a patent 
from Scott county to Alexander Waugh dated October 
27th, 1864, for the land in controversy, and a quit-claim 
deed from Alexander Waugh to Henry Vollmers for said 
land dated November 21st, 1859, and a, deed from Vollmers 
and wife to George G. Kimmel, dated May 14th, 1870, re- 
corded June 10th, 1872, and a deed from George Kimmel 
and wife for an undivided half of said land to E. A. Kim- 
mel, dated January 31st, 1871; also the opinion of the 
second district court aflirming the judgment of the circuit 
court of Mississippi county in the case of Volimers v. Benna 
etal. On the part of plaintiffs, it was established by parol 
evidence, that under the exccution on tho judgment in 
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favor of Vollmers, the sheriff of Scott county put Voll- 
mers in possession of this land and turned out the Bennas, 
and that Vollmers’ tenants occupied the land in 1874, and 
Kimmel bought of Vollmers in that year, and his ton- 
ants oecupied the land for three years afterwards; that on 
the trial of thd case of Vollmers v. Benna in the Mississippi 
circuit court there was evidence in regard to the boundary 
line between Scott and Cape Girardeau counties, which was 
the main channel of the Big Swamp, and the titlo papers of 
both parties were investigated. Benna’s claim to a pre- 
oription fror: Cape Girardeau county was in proof. A 
surveyor testified that the land was, at the trial of the pres- 
ent casc, in Seott county. 

The defendants gave-in evidence, objection being made 
by plaintiffs and overruled, a deed dated 9th day of Octo- 
ber, 1865, from the sheriff of Scott county for the land in 
controversy, to Claude Benna. This deed was made in pur- 
suance of a judgment rendered the 13th day of December, 
1860, against Alexander Waugh, and an execution thereon 
i: 1865, and a levy in September of 1865 and a sale to 
Renna. They also read in evidence the order of the Cape 
Girardcau county court directing the county surveyor to 
survoy the south boundary of the county, and the report 
of the surveyor detailing the difficulties of finding the main 
channel of the Big Swamp. This was objected to as irrel- 
cvant, and for the reason that the mattcr was adjudicated 
between II. Vollmers, grantor of plaintiff, and Claude 
Benna, the ancestor of defendants. It appeared from oral 
testimony that the deed from the sheriff of Scott county 
to Claude Benna, conveying the title of Waugh in 1865, 
wac not offered in evidence in the case of Vollmers v. Benna. 
The plaintifts renewed their objections to the introduction 
of any evidence tending to prove a title by pre-emption or 
under the statute of limitations, or tending to prove that 
the land in dispute was or was not over in Cape Girardeau 
county, or tending to prove any pre-emption right in 
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Claude Benna. These objections were overruled by the 
court and the plaintiffs took exceptions. 

The parol evidence of defendants showed that Benna, 
the father of defendants, had lived on this land since 1854; 
that the land was north of the main channel of the Big 
Swamp, and eonsequently in Cape Girardeau county until 
an act of the Legislature was passed (Sess. Acts 1865, pp. 
310, 311.) establishing a new line between Scott and Cape 
Girardeau covfnties, and by this line locating the land in 
Seott county; that Claude Bonna claimed this land in 
1854 and went to Jackson, the county seat of Cape Girar- 
dleau county, to pre-empt this land, but the county court 
of Cape Girardeau refused to grant a title until tho dis- 
puted boundaries were settled. In the meantime Alexan- 
der Waugh got, in 1864, a patont from Scott county, and 
in 1865 the land was located hy the Legislature in Scott 
county. 

Tho following instructions were given for plaintiff: 
2. If the jury belicve from the evidence that Vollmers 
obtained possession of the realty from the deputy sheriff 
of Scott county in his official character by virtue of a writ 
of restitution and judgmont in ejectment, and that Voll- 
mers transferred such posscszion to Kimme:, and if you 
further believo from the cvidence that sich pozs2ssion lasted 
for three years or more in Vollmers and his grantee, Kim- 
mel, then the defendants had no legal right to cnter upon 
said land without the consent of Kimm)»l, and any such 
entry, without ‘said consent, would be forcibl2 ond illegal, 
and you should find for plaintiffs unless d>fendants have 
established a title. 

3.. Itis necessary for the defendants to show, to vour 
satisfaction, that, at the time of the sale of tho realty by the 
sheriff of Scott county, Waugh, the execution debtor, had 
an interest in the land so sold; and if you believe from 
the evidence that at the time of said sale Waugh had no 
interest in said realty, then the sheriff*s deed conveyed ne 
interest, and you should find for the plaintiff. 
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4. The jury is instructed that the statutes and com- 
mon law of this State declare that “no person shall enter 
upon or into any lands, tenements or other possessions and 
detain and hold the same, but when entry is given by law, 
and then only in a peaceable manner ;” and if you believe 
from the evidence that the defendants did enter upon the 
possession of plaintiffs and detain from plajntiffs the pos- 
session of said realty, and if you further believe from the 
evidence that such entry was not given by law, or that such 
entry was not effected in a peaceable manner, then you 
should find for the plaintiffs. 

5. If you find for the plaintiffs, you will assess the 
damages from the evidence that plaintiffs may have sus- 
tained for all waste and injury done by defendants und the 
rents and profits from the time defendants took sych pos- 
session to the present time; and if you find for the plaintiffs 
you will further find the monthly value of such rents and 
profits. 

The following instructions were given for the defend- 
ants: 1. The court instructs the jury that if they are 
ratisfied from the evidence that the land in controversy 
was patented to Alexander Waugh, Sr., in 1864, by the 
county of Scott, and that the deed from Waugh to Voll- 
mers is a mere quit-claim deed made in 1859, then: the 
title acquired by Waugh in 1864 will not inure to Voll- 
mers and those claiming under him. 

2. The court instructs you further, that if you are 
Satisfied from the evidence that the interest of Waugh, 
acquired by patent from Scott county, was, by a sale of 
the sheriff of Scott county, conveyed to Claude Benna, 
and that defendants are his heirs, then you should find for 
the defendants, unless the plaintiffs have cstablished a title 
superior to the title of defendants. 

8. The court further instructs you that, although you 
may believe from the evidence that Vollmers recovered a 
judgment for the premises in controversy, yet the merc 
fact that such judgment was recovered would not author- 
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ize Vollmers, or the sheriff, to eject Benna without ua proper 
writ of restitution issued by the cirenit clerk of Mississippi 
county, and that, if you are satisfied that the said Voll- 
mers acquired the possession of the said premises by force 
and without such a writ having issued, the possession so 
acquired was wrongful. 

5. The court further instructs you, that if the prem- 
ises in controversy, prior to the year 1865, were a portion 
of the county of Cape Girardeau, and the said premises 
were swamp land granted by the State to the counties in 
which situate, the county of Scott could not legally sell, 
convey or patent the same while a part of the county of 
Cape Girardeau. 

6. The court further instructs you, that the former 
action of ejectment instituted by Vollmers, is no bar to the 
right of the defendants to make any and all defenses they 
may have as against plaintiffs, Kimmel, in this case, unless 
you still further believe from the evidence that the defense 
in this case is in all respects and precisely the same as the 
defense made in the case of Vollmers. 

7 The court further instructs you, that the middle of 
the main channel of the swamp was the boundary between 
Cape Girardeau and Scott counties prior to 1865, and that 
if you believe from the evidence that the said described 
real estate was situated north of the main channel of the 
Big Swamp, then you are authorized to find that the sail 
real estate was situated in the county of Cape Girardeau 
until the 9th day of February. 1865, when the boundary 
line was changed. 

8. The court further instructs you, that if you believe 
from the evidence that the county of Scott, prior to 1865, 
sold by patent the premises in controversy, and that the 
county of Cape Girardeau did not sell said land while sit- 
uate in said county ; and further, that no one acquired any 
superior right and title to said real estate while situate in 
the county of Cape Girardeau, that the title acquired by 
Scott county by virtue of such change of boundary will 
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inure to the prior patentee of Scott county, and those 
claiming under him. And further instructs you, that if 
you believe from the evidence that Claude Benna, undcr 
whom the defendants claim from 1854, was in the open» 
notorious, hostile, adverse and continuous possession of the 
said described real estate, claiming the same and making 
improvements thereon by cutting timber and clearing 
about seventy acres of land, and that Claude Benna had 
“and held such possession for ten years next after 1854, and 
up to the period he was forcibly dispossessed, you should 
find for the defendants. 
There was a verdict and judgment for the defendants. 
The principal question discussed by the appellants is, 

whether one judgment in cjectment is a bar to another 
1. ksketMeNT: action for the same property between the 
judgment: estop- P ’ ° 

pel. same parties. The question may be consid- 
ered as not necessary to be decided in this case, since the 
court instructed the jury “that the former action of ojoct- 
ment instituted by Vollmers is no bar to the rights of de- 
fendants to make any and all defenses they may have as 
against plaintiffs in this case, unless you still further believe 
from the evidence that the defense, in this case, is in all 
respects and precisely the same as the defense made in the 
case of Vollmers.” The defense was not precisely the same, 
since the defendants introduced the deed of the sheriff oi 
Scott county to Benna, which was concededly not intro- 
duced on the trial of the ejectment case of Vollmers v. 
Benna; but it may be well enough to determine the genera] 
proposition, the qualifications of which, in the instructions, 
are conveyed in such very definitc and distinct terms. 
The instruction, as given, seems to have been suggested by 
a remark of the loarned judgo who delivered the opinion 
of the court in Fostcr v. Evans, 51 Mo. 39, “that a judg- 
ment in ejectment is not a bar to another swt or to de- 
fonses set up in a subsequent cuit, unless the titles and 
defenses are precisely the same as they were in the first 
suit.” 
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At the common law, which was adopted in this terri- 
tory in 1816, it is hardly necessary to say that a judgment 
in ejectment was not a finality, whether the titles or de- 
fenses were the same or not. Adams on Eject., p. 420. 
As was observed by the Supreme Court of New York in 
1808.in the case of Jackson v. Dieffendorf, 3 Johns. 270: 
“The amount of,a recovery in ejectment is accurately and 
foreibly stated by Lord Mansfield in the case of Atkyns v. 
Hord,1 Burr.114. Itis arecovery of the possession, not of 


the seizin or freehold, without prejudice to the right, as it - 


may afterwards appear, cven between the same parties. He 
who enters under it, in truth and substance, can only be 
possessed according to right. If he has a freehold, he is 
in as afreeholdcr. If he has a chattel interest, he is in as 
atermor. If he has notitle, he isin asa trespasser. If he 
has no right to the possession, then he takes only a naked 
possession. This is the obvious and established construc- 
tion of the nature and effect of a judgment in the action 
of ejectment.” In Botts v. Shields, 3 Littell 36, the court 
of appeals of Kentucky declared “that the doctrine is well 
settled that neither a verdict nor judgment in an cjectment 
concludes the parties from questioning the title in any sub- 
sequent contest about the same title.” 

But it is unnecessary to multiply authorities on this 
subject, as the position is not disputed; but it is urged 
that since the act of 1807, (Terr. Laws, ch. 38,) abolishing 
lease, entry and ouster, the reason for the rule no longer 
exists, and the rule should, therefore, be abandoned. ‘I'he 
act of 1807 is as follows: “In all actions’of ejectment the 
plaintiff shall declare in his proper name and instead of 
the fictitious suggestion of lease, entry and ouster, shall 
state that he is legally entitled to the premises, and aver 
the ejeetment and trespass of the defendant, and the de- 
fendant, in his defense, plead not guilty, or plead his title 
according to truth; the parties having the same right of 
pleading, joining issue and demurring as in other cases,” 
&c. In the revision of 1825, (sce title ejectment,) this 
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provision of the law of 1807 was re-enacted in terms 
with this addition, that “it shall be sufficient for the 
plaintiff, on the trial, to show that he is and was, at the time 
of the commencement of the suit, entitled to the possession 
of the premises, and that the defendant was in possession 
thercof at the commencement of the suit.’ In the revis- 
ion of 1835 no change was made in regard to the form or 
effoct of this action, and in section 9 is repeated substan- 
tially what was in the former revision, to-wit: “To en- 
title the plaintiff to recover, it shall be sufficient for him 
to show that at the time of the commencement of the ac- 
tion the defendant was in possession of the premises 
claimed, and that the plaintiff had such right to the pos- 
sossion thereof as is declared by this act to be sufficient to 
maintain the action.” This refers to entries at the United 
States land offices, pre-emption rights, New Madrid loca- - 
tions, ke. In the revision of 1845 the same provision, in 
regard to the force of the action is retained. 

In the revision of 1855 the act concerning ejectment 
was copied from former revisions, with the exception of a 
single section, which was introduced as a new provision, 
and was obviously designed or supposed to change.the law 
as it stood before in regard to the bar of a judgment. 
Section 33 provided that “a judgment, except of non-suit, 
in an action authorized by this act (ejectment) shall bea 
bar to any other action between the same parties, or those 
claiming under them, as to the same subject matter.” Just 
two years afterwards, at the next session of the Legisla- 
ture, this section 33 was repealed. See Sess. Acts 1857, p. 
34. And so tho statute law of this State has stood up to 
the presont day. 

Now let us see what construction has been given. to 
this legislation by the courts of this State. The first case 
in which the question comes up directly, and is decided 
clearly, is in 1862, in the case of Slevin v. Brown, 32 Mo. 
176. The circuit court, in that case, had given the follow- 


ing instruction: “If the plaintiff, in this case, claims’ 
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under Anthony Tiernan, and if the action brought by the 
defendant, John Brown, against Anthony Tiernan and 
others, tho record of which is in evidence in this case, was 
brought for the recovery of the premises in question in 
this suit, and if the said Anthony Tiernan, or those claim- 
ing under him, set up as a defense in that action the iden- 
tical claim of title on which the plaintiff now seeks to 
recover, then the judgment in that case, in favor of Brown, 
isa bar to this action.” The court says in reference to 
this instruction: “This act for the recovery of the pos- 
session of |ands, of 1855, (1 R. C. 1855, p. 695,) in section 
33, provides that a judgment, except of non-suit, in an 
action authorized by this act, shall be a bar to any other 
action between the same parties, or those claiming by or 
under them, as to the same subject matter. An act amen- 
datory of that act, approved November 21st, 1857, (Laws 
of Adjourned Session 1857,) repealed the 33rd section of 
the original act. We conceive this to be equivalent to de- 
claring that such judgment is not a bar to another action.” 
The second case in which the subject is noticed is in 1866, 
in Carter v. Scaggs, 38 Mo. 304. In that case Judge 
Holmes merely remarks “one action of ejectment is no bar 
to another upon the same cause of action.” In JTolmes v. 
The City of Carondelet, 38 Mo. 552, Judge Wagner observes : 
“ By the common law, contrary to the rules which govern 
in other actions, an action of ejectment may be brought 
repeatedly for the same t!ing, and the previous judgment 
will not constitute an estoppel. By the revised code of 
1855, it was provided that a judgment in cjectment should 
be a bar to any other action between the same parties, or 
those claiming under them, as to the same sabject matter, 
except in case of judgment by non-suit. An adjudication 
was made on this statute in the case of Miles v. Caldwell, 
2 Wall. (U. 8.) 35, and its propriety was strongly vindi- 
cated and extolled as being peculiarly proper and appro- 
priate in this country, where ejectment is often uscd to try 
the title of rcal estate. But in 1857 this statutory provis- 
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ion making judgments in ejectment a bar, was repealed 
by the Legislature, and the law restored as it previously 
existed.”’ Slevin v. Brown, 32 Mo.176. The same posi- 
tion is reiterated in Gibson v. Chouteau, 50 Mo. 86, and this 
last case was decided in the same year, 1872, where the 
remarks occurred which we have quoted from the case of 
Foster v. Evans. 

Thus it will bc seen that from 1807 up to the present 
time, a period of over seventy years, the statute law con- 
cerning this action of ejectment, both before and after the 
practice act of 1849, with the exception of an interval of 
two years from 1855 to 1857, has remained substantially 
the same, and that the construction given to these acts by 
the courts has been equally uniform in regard to the effect 
of abolishing fictitious parties in 1807. That no case 
occurs in our reports previous to 1862, merely tends to 
show that in the opinion of the profession the common law 
rule concerning judgments in ejectment was the law of 
this State, except when a different one was enacted in 
1855, and the repeal of that enactment shows clearly that 
after an experience of two years the common law rule was 
preferred. The opinion of thic court also in Patterson and 
wife v. McCamant, 28 Mo. 210, though not touching at all 
upon the question, is evidently based on the assumption 
that the common law rule prevailed at that date, for it is 
manifest that no particular importance could be attached 
to the nature and efficacy of bills of peace if a single 
ejectment settled the title. Itis a mistaken assumption 
that the sole reason for the ancient rule in regard to the 
want of finality of judgments in ejectment was the em- 
ployment of fictitious parties in the proceeding. <A judg- 
ment in ejectment confers no titlc upon the party in whose 
favor it is given. “It is, therefore, manifest,” observes 
Mr. Adame in his treatiso on ejectmoent, “that the judg- 
ment can never be final, and that it is always in the power 
of the party failing, whether claimant or defendant, to 
bring anew action.” This reason is just as applicable 
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since the abolishment of tease, entry and ouster as before. 
And thus Chief Justice Hosmer, in Smith v. Sherwood, 4 
Conn. 276, held that a former judgment for the defendant 
in an action of deseizin (ejectment) on the issue of no 
wrong or deseizin was no estoppel of tac plaintiff’s title, as 
such judgment might have been rendered on the ground 
that the defendant had not becn in possession, or had pos- 
sessed by license from the plaintiff, or on some other ground 
not involving the question of title. 

It is true that since tno courts have allowed parol tes- 
timony to establish the matters actually litigated in a case, 
without regard to the issucs made by the pleadings, a 
change from the old law might seem more plausible and 
reasonable than when the courts lield that to create an es- 
toppel the precise point of the judgment must be made to 
appear from the record alone. And we do not undertake 
to say that such an innovation might not be wise and ben- 
eficial, although the experiment in 1855 did not prove an 
acceptable one. 

What is said by Lord Ellenborough in Outram v. More- 
wood, 8 East 358 and 5 T. R. 121, that a recovery in one 
action was a bar to another, and that this applied not to 
personal actions alone, but to all actions whatsoever, quoad 
their subject matter, is confessedly the law, but only show: 
that to make a judgment in ejectment conclusive of a title 
which has been investigated and decided, the nature of 
the action must be essentially changed. There is no incon- 
sistency or contradiction between the decision of Lord 
Ellenborough in Outram v. Morewood and that of Lora 
Mansfield in the case of Atkyns v. Hord. No objection can 
be made to the rule laid down by Mr. Justice Miller in 
Miles v. Caldwell, based as it was on the 33rd section of the 
act of 1855, concerning ejectments, and upon the doctrine 
that the State courts shall be permitted to settle for them- 
selves all questiuns affecting the title to real estate, and 
that the Federal courts would follow such rules. It is not 
necessary to a concurrence in this opinion that we should 
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assent to the remarks of the learned judge in relation to 
the popular feeling in the Western States concerning trans- 
fer of land, as contradistinguished from that in England 
and in the Eastern or older States. Tho action of our 
Legislature in Missouri on this very subject relied on by 
Judge Miller as justifying the remark leads us to doubt 
whether this State is willing to abancon the safe-guards 
of the common law, and place traffic in land on the same 
footing with that in horses and merchandise. In regard 
to the decision in Sturdy v. Jackaway, 4 Wall. 174, that in 
the statutes of Arkausas and their judicial decisions no 
difference is recognized between the conclusiveness of a 
judgment in real or personal actions, we have nothing to 
say. We do not profess to be familiar with the statutes or 
decisions of that Statc; that it has been otherwise here 
has already boon demonstrated by references both to the 
statutes and decisions. 

We dismiss this point with extracting some remarks 
of Judge Roane of the court of appeals of Virginia in 
1819, which seem to be pertinent. ‘The case before us 
being an ejectment, (and the fourth ejectment between the 
same parties,) no verdict and judgment which may have 
taken place in the former actions cin be relied on as a bar 
in this. If, however, any decision has been given, and 
particularly by the court in the last resort, in a former 
case, it is to be respected as an authority. It is to be so 
respected if it even occurred between other parties. * 

* This consequence grows out of our system of 
jurisprudence, which is based and bottomed upon decisions 
and precedents. While this system, thus understood, ai- 
fords a check to the arbitrary discretion of the judges, it 
also sets up a standard by which our citizens may govern 
themselves in the formation of thcir contracts. The sol- 
emn decisions of our courts, therefore, especially of the 
court in the last resort, ought not to be lightly departed 
from. In the case of recent decisions, however, if they be 
erroneous, they ought to be corrected. They ought to be 
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corrected because they are erroneous, and because, being 
recent, they have probably not spread their influence ex- 
tensively into the transactions of other citizens.” In 
accordance with these views, we think 1f changes in the 
law of ejectment arc deemed expedient, it is the province 
of the legislative department of the State to make them, 
and that the judicial interpretation of our present law, 
which has prevailed for so longa time must remain the 
same until legislative intervention. As the only error in 
the instruction given by the court on this subject was onc 
which operated against the defendant, and the verdict was 
for the defendant notwithstanding, the error is certainly 
no ground for reversal. 

It is conceded that Waugh’s deed to Vollmers, in 
1859, did not convey the title acquired by Waugh from 
s euir-crarm Scott county in 1864. This point was ex- 
guized title: pre. Pressly decided by this court in 1850, in the 
— case of Bogy v. Shoab, 13 Mo. 365, and reit- 
erated in Valle v. Clemens, 18 Mo. 486. But it is insisted that 
the conveyance of Scott county to Waugh, in 1864, fur- 
nishes a reasonable presumption that prior thereto Waugh 
had an equitable inchoate right, and that this equitable or 
inchoate right passed to Vollmers by the deed of 1859. 
This presumption would be, in this case, directly in eon- 
tradiction to the fact proved on the trial, since it was 
clearly established, without any contradictory evidence, 
that the Bennas, in 1859, were in the actual possession of 
this land, and had been siuce 1854, and had been applying 
to the county court of Cape Girardeau county for a pre- 
emption from 1854, and continued in possession until they 
were removed by the sheriff in 1870. In 1864, when Scott 
county patented this land to Waugh, the evidence in thi: 
casc clearly showed that the land was not in Scott county, 
but wholly north of the main channel of the swamp, which, 
at that time, wac the line between Scott and Cape Girar- 
deau counties. In 1865 2 new division line between the 
counties was made by the Legislature, which threw the Jand 
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in Scott county. After this the deed from the sheriff to 
Benna undoubtedly conveyed all the title which Waugh 
had. Whether he had any to be conveyed, it is unneces- 
sary to decide, since the plaintiffs, who claimed under Voll- 
mers, had no title whatever. 

The questions of fact in regard to the manner in which 
the Bennas obtained possession of this land, after being 
*. VERDICT. ejected by the sheriff under the judgment of 
Vollmers, were submitted to the jury under instructions, to 
which no objections are made, and the verdict of the jury 
for the defendants must be regarded as conclusive on this 
point, as 1 do not observe any evidence preserved on the 
subject. In short, without any review of the instructions 
in detail, it is plain that the plaintiffs, in this case, rely 
altogether upon the plea of former recovery, and the case 
itself presents a very good illustration of the wisdom of 
ulhering to the old common law doctrine on that subject. 
Judgment affirmed. Judges Suerwoop, Henry and Nor- 
ron concur. Judge Hoven dissents. 


City or St. Louis v. St. Lovis Gastieant Company, Ap- 
pellant. 


1. Corporations: coxrract Not uLTRA vires. The charter of the 
St. Louis Gaslight Company, a company incorporated for the pur- 
pose of supplying the city of St. Louis and its inhabitants with 
gaslight, provided that if, after twenty years from the Ist day of 
January, 1840, the city should resolve to purchase the gas-works 
from the company, or if, at such time, the city should decline to 
purchase, but, at the end of twenty-five years from said Ist day of 
January, 1840, the board of aldermen should then resolve to pur- 
chase, the company should sell and convey to the city their gas- 
works; provided, however, that the city should notify the company 
of its intention to purchase at either of the times prescribed, at 
least six months previous to the expiration of said terms of twenty 
and twenty-five years, respectively ; and provided, further, thata 
failure to notify as provided should be deemed a refusal on the part 
of the city to purchase the interests of the company. If the city 
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should not resolve to purchase at either of the times prescribed, 
then the charter of the company should be in full force for an ad- 
ditional term of twenty-five years from and after the Ist day of 
January, 1865. The charter further provided, as follows: ‘‘ The 
corporation of the city of St. Louis and the board of directors of the 
St. Louis Gaslight Company, may contract for and make regulations 
relating to the lighting ot said city with gas, in such manner as may 
be agreed upon; and they may make generally such contracts in 
relation to the business of the company as may be beneficial to 
them and the public.’”” In 1846 a contract was made between the 
city and the board of directors of the company, without the assent 
of the stockholders of the company, whereby the city relinquished 
the right to purchase the gas-works in 1860, and in licu thereof ob- 
tained the right to purchase in 1870, or at the period of every five 
years thereafter, inthe manner and upon giving the notice of inten- 
tion to purchase provided in the charter. In 1869 the city resolved 
to purchase, and immediately gave the company notice as provided 
by the charter. In May, 1870, this suit was instituted by the city 
to enforce its right to purchase. The company denying the validity 
of the contract; Held, that the right conferred upon the city by 
the charter was simply a privilege of becoming the purchaser of 
the gas-works on the Ist day of January, 1860, or the Ist day oi 
January, 1865, and the city was under no obligation to purchase at 
either of these times, but might exercise the privilege or not at its 
option; and the substitution of the right to purchase in 1870, or at 
the end of any five years thereafter, instead of 1860, was not ultra 
vires, but was authorized by the above quoted clause of the charter; 
Held, also, that the contract does not contravene the general rule 
that a board of directors of a corporation cannot sell out its busi- 
ness and property and thus defeat the object of its organization 
without the consent of the stockholders. The clause of the charter 
above quoted authorized the board to make any contract with the 
city which it might deem beneficial, and the result of this con- 
tract was absolutely to continue the business of the company at 
least five years; Held, also, that although the differing cireum- 
stances and conditions of the corporations in 1846 and 1860 might 
have been a reason why the city should not have relinquished in 
1846 the right to purchase in 1860, it wasa reason that addressed 
itself to the propriety and expediency of making such relinquish- 
ment, but did not affect the power. 

Per Napton and Henry, JJ. The contract of 1846 was invalid 
so far as it affected the right of the city, under the company’s char- 
ter, to purchase in 1860 or 1865; no board of aldermen, prior to 
the times at which initial steps towards the purchase could have 
been taken under the charter, could waive the right of the city to 
purchase at such times. 
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Corporations. conrracts: ESTOPPEL. In 1859 the city resolved 
to purchase the gas-works, and the company, on being notified of 
this action, refused to sell on the ground that under the contract of 
1846 the city had no right to buy. Relying upon this assertion by 
the company of the validity of the contract of 1846, the city took 
no further steps in 1860 or 1865, but lost her right to purchase at 
both of said times in the belief that under the contract the validity 
of which the company had thus asserted, she would have the priv- 
ilege of purchasing according to its terms on the Ist day of Jan- 
uary, 1870, or at any period of five years thereafter: Held, that 
the company when sued in 1870, upon the contract of 1846, was es- 
topped from asserting its invalidity. 

Equity will not Compel Specific Performance of Obliga- 
tion to Arbitrate, WHETHER GROWING OUT OF CONTRACT OR STAT- 
UTE; MANDAMUs. By the charter of the company and the contract 
of 1846, it was provided that the price to be paid by the city for the 
gas-works should be fixed by arbitrators, to be chosen by the city 
and the company in equal numbers, with an umpire, if necessary, 
to be selected by the arbitrators. In 1869, the city, having adopted 
a resolution to purchase, appointed arbitrators, and duly notified the 
company, but the company refused to appoint. This suit being in- 
stituted by the city to compel the company to sell at a price to be 
fixed by commissioners appointed by the court; Held, that the ac- 
tion would not lie; that it was an equitable proceeding to enforce 
specific performance of the contract of 1846, and the rule is welles- 
tablished that equity will not enforce specific performance of a con- 
tract of sale when the price remains to be fixed by arbitrators to be 
appointed by the parties; and the reason of the rule applies with 
even more force where the obligation to sell is of statutory origin. 
Held, also, that upon a proper case made, the company could have 
been compelled, by mandamus, to make the appoinment. 
Corporations: CONTRACTS: CONSIDERATION : ULTRA VIRES. In 1873 
a contract was entered into between the city, the St. Louis Gaslight 
Company and another gaslight company, by which it was agreed 
that the contract of 1846 should be canceled, and all suits pending 
between the parties should be dismissed, and all causes of action 
between them considered as settled. The contract further provided 
that the city should have two years time in which to pay an indebt- 
edness then due from her to the St. Louis Gaslight Company. It 
also relinquished to the city the exclusive right of that company to 
make and vend gas in a certain district of the city, reserving, how- 
ever, the right equally with other companies and individuals to 
carry on that business in said district. It also provided that said 
company should lay at least two and one-half miles of mains in 
each vear, as the city might direct, without charge to the city, any- 
thing in the charter to the contrary notwithstanding. By the charter 
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the company had the right to charge the city 8 per cent. on the cost 
of pipe and laying the same, and the company was not bound to 
lay any pipe when the proceeds arising from te sale of gas would 
not be sufficient to defray the expense of furnishing the same. In 
pursuance of this contract the company dismissed certain suits it 
was then prosecuting against the city. Held, tat the dismissal of 
these suits and the other concessions made by the company, con- 
stituted a consideration for the surrender, by t ie city, of its rights 
under the contract of 1846, and the agreement to dismiss the suits 
the city was then prosecuting, including the present, which, whether 
adequate in point of value or not, was sufficient in law. eld, also, 
that the city did not, by the above mentioned res»lution to pur- 
chase, appointment of arbitrators and notices g ven tothe company, 
uequire a right to be treated in equity as the owner of the gas-works; 
and hence the contract of 1873 could not be impeached as ultra vires 
the city, on the ground that a municipal corporation cannot sell 
or dispose of property acquired for a public or governmental pur- 
pose. eld, also, that the clause of the company’s charter provid- 
ing that the city and company “‘ may make gen :rally such contracts 
in relation to the business of the company as may be beneficial to 
them and the public,” as it was sufficient to a ithorize the making 
of the contract of 1846, was also sufficient to a :thorize its cancella- 
tion. Held, also, that the contract of 1873 wa; not ultra vires the 
company, as an attempt on the part of the company to absolve 
itself from the performance of a corporate duty, viz: the furnishing 
of gas toa portion of the city and its inhab tants; for the com- 
pany only relinquished the right to exclude competition in the bus- 
iness of making and vending gas within that district of the city, 
and while the right to make and vend gas was a right conferred 
upon the company for the benefit both of t:e company and the 
public, and not for the sole benefit of either, the right to exclude 
competition was solely for the benefit of the company, and, there- 
fore, one which, with the consent of its stockholders, it might sur- 
render. 


Appeal from St. Louis Court of Appeals. 
The case is reported in vol. 5 Mo. App. Rep. 484. 
REVERSED. 


Glover § Shepley, Noble § Orrick, Wagner, Dyer & Km- 
mons, Willard P. Hall and Broadhead, Slayback & Haeuss- 
‘er for appellant. 
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1. The contract of 1846 was not a valid contract, as 
construed 1m and by tne decree, and the appellant is not 
estopped to deny its validity. It was ultra vires the city 
as construed. Jizpressio unius cst cxclusio alterius. St. 
Louis v. Russell, 9 Mo. 508; Blair v. Perpetual Insurance Co., 
10 Mo. 560; Juggles v. Collicr, 43 Mo. 353; Matthews v. 
Skinker, 62 Mo. 829; LI. & St. Jo. 22. It. Co. v. Marion Co., 
86 Mo. 303; Western S. FP. S. v. Philadelphia, 31 Pa St. 
185; Bank of Louisville v. Young, 37 Mo. 398; Fowler v. 
Scully, 72 Pa. St. 456; First Nat. Bank v. Nat. Bank, 92 U. 
8.122; ITead v. Providence Ins. Co.,2 Cranch 127. Defect of 
power cannot be cured by agreement. Jlouldsworth v. Ev- 
ans, 3 Ilouse of Lords Cases 263; Ex parte Grady, 9 Jur. 
(N. 8.) 681; Ry. Co. v. Ry. Co., 11 C. B. 775; Bank of U. 
S. v. Dandridge, 12 Wheat. 64; Great Eastern R. RR. Co. v. 
Turner, L. R. Ch. App. 152. The expression of one way 
to act excludes power to act otherwise. Broom’s Legal 
Maxims, (4 Ed.) p. 414; North Stafford, §c., Co. v. Wood, 
L. Rh. 3 Ex. 177; Dwarris on Stat., 655; Maguire v. State 
Savgs. Ins., 62 Mo. 346; Lx parte Snyder, 64 Mo. 58; U. 
AM. v. 200 Barrels Whisky, 95 U. 8.571; Whitney Arms Co. 
v. Barlow, 63 N. Y. 62; N. W. U. Pit. Co. v. Shaw, 37 Wis. 
655; N. W.g M. P. RR. RR. Co., 7 Wis. 59; Thompson v. 
Lambert, 44 lowa 239; Thomas v. Richmond, 12 Wall. 349; 
City v. M. & W. Plank R. Co., 31 Ala. 76; Penn., Del., &c., 
Co. v. Dandridge, 8 Gill & John. 248,319; Albert v. Bank, 1 
Md. Ch. Dees. 407, 413; Smith v. Alabama, fe., Co., 4 Ala. 
538; Lfodges v. Buffalo, 2 Denio 110; Life, &c., Co. v. Me- 
chanies, §c., Co., 7 Wend. 31; N. Y., £e., Co. v. Fly, 5 Conn, 
560. The directors of the company could not agree to 
sell all its property and end its charter without the cirect 
authority of its stockholders. Abbot v. Am. Hard Rubber 
Co., 33 Barb. 578; Colman v. Hastern Counties Ity. Co., 4 
{nglish Ry. Cas. 513; 10 Beav. 1; Jtailway Co. v. Allerton, 
18 Wall. 235. 

2. Specifie performance of contract of 1846 cannot 
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be enforced, because price of property is to be fixed by 
arbitrators. King v. Howard, 27 Mo. 21; Biddle v. Ram- 
sey, 52 Mo. 158; Hug v. Van Burkleo, 58 Mo. 202; Street v. 
Righy, 6 Ves. 815; Milnes v. Gery, 14 Ves. 400; Blundell v, 
Bretiargh, 17 Ves. 232; Gourley v. Duke of Somerset, 19 
Ves. 429; Agar v. Macklew, 2 Sim. & Stu. 418; Tobey rv. 
County of Bristol, 3 Story 820; Morgan v. Birnie, 9 Bing. 
672; Thurnell v. Balburnie,2 M. & W.786; Milner v. Field, 
o Ex. 829; Wilks v. Davis, 4 Merivale 507; Darbey v. Whii- 
taker, 4 Drewry 134; Morgan v. Milman, 3 DeGex, MeN. & 
G. 24; Norfleet v. Southall, 3 Mur. 189; Graham v. Call, 5 
Munf. 396; Conner v. Drake, 1 Ohio St. 166. 

3. The right of appellant to its franchise and prop- 
erty did not become vested in the respondent by the reso- 
lution and notice, as of the date decided, January Ist, 
1870. It was necessary that the price of the property to 
be conveyed should have been ascertained and fixed and 
paid, or offered to be paid, before the title would vest in 
the purchaser. /yce v. Broyles, 37 Miss. 524; Mhoon v. 
Wilkerson, 47 Miss. 633; Hoen v. Simmons, 1 Cal. 119; 
Green v. Covilland, 10 Cal. 317, 323; Goodale v. West, 5 Cal. 
317, 323, 339; Marshall v. Caldwell, 41 Cal. 611; Mather v. 
Scoles, 35 Ind.1; Hart v. McClellan, 41 Ala. 251; Rogers v. 
Taylor, 40 lowa 193; Fall v. Hazebrigg, 45 Ind. 576; Ham- 
ilton v. St. Louis Co., 15 Mo. 3. 

4. The tripartite agreement of 1873 was for a valua- 
ble consideration, as shown on its face and proven in this 
case, which the city has received and enjoyed. It was in 
compromise of disputes and such as a municipal corpora- 
tion could make. 1 Dillon on Corp., 308; Petersburgh v. 
Mappin, 14 Ill. 193; Supervisors v. Bowen, 4 Lansing 24; 
Alex. Canal Co. v. Swann, 5 How. 89. It was not ultra 
vires the appellant. It does not exclude the appellant from 
any portion ot the city, put surrenders merely an exclu- 
sive privilege; and this exclusive privilege was abandoned 
in a legal and binding manner; by consent of all stock- 
holders ; by allowing the Laclede to occupy the territory : 
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by induciug the Laclede to build there and expend greet 
sums in its works, and by the contract, which has been 
practically construed by the parties. St. Lowis Gas Co. v. 
St. Louis, 46 Mo.127. The exclusive right was abandoned 
legally and bindingly. Rundell v. Murray, Jacob 311, 216; 
Saunders v. Smith, 3 Mylne & C. 711, 728, 730, 735; Fre- 
mont Ferry Co. v. Dodge Co., 6 Neb. 18; s. ¢., 3 Law & Eq. 
Rep. 680; Wyeth r. Stone, 1 Story 284. Itis not an at- 
tempt by appellant to avoid its public duty or abandon its 
franchise. 1 Redfield on Railways, p. 676, § 155, § 4; 
People ex rel. Green v. D. §& C. R. R. Co., 58 N.Y. 155; 
Bowman v. Wathen, 2 McLean 376, 393; Pierce on Rail- 
ways, 529; Angell & Ames on Corp., § 191; People v. Man- 
hattan Gas Co., 45 Barb. 136; ZZays v. O. & O. Ry. Co., €1 
Ml. 165, 422; Black v. Delaware Co., 24 N. J. Eq. (7 C. E. 
Green) 455; Oakland, £e., Co. v. O., Fe., Co., 49 Cal. 365 ; 
Shepard v. Milwaukee Gaslight Co., 6 Wis. 539. Nor does 
it give place to an unauthorized party; it reserves the 
right to all, itself included, to sell gas in territory north of 
Washington avenue, and as it abandons only its exclusive 
privilege, the Laclede Gaslight Company comes in by force 
of its own charter. Green’s Brice’s Ultra Vires, 811, 312, 
313, 336 n; R. R. Co. v. R. R. Co., 5 McLean 450; Stanton 
v. Allen, 5 Denio 434. State has control. Munn v. TJilinois, 
94 U.S. 113; Chicago, B. & Y. R. R. Co. v. Lowa, 94 U.S. 
155. 


Leverett Bell, W. B. Thompson, H. A. Clover, L. Gotts- 
chalk, Philips & Vest, Henderson & Shields for respondent. 


1. The contract of 1846 was a valid contract. Ex- 
press power was granted to the city and company to make 
such a contract. Sess. Acts 1838, p. 244,§ 13. This con- 
tract did not confer upon the city the power to purchase 
the works ; the power was granted by the charter oi the 
company. ‘lhe times provided therein for the purchase 
were directory only; were not essential to the exercise ot 
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the power, and could be waived or changed by agreement 
of the parties. Pomeroy Spec. Per.,§ 418; Hilliard Vend., 
196, 201; Rector v. Price, 1 Mo. 8373; Ewing v. Gordon, 49 
N. H. 461; Snordman v. Harford, 55 Me. 197; Lee v. Til- 
lotson, 24 Wend. 839; Baker v. Braman, 6 Hill 47; Viele v. 
German Ins. Co.,26 Iowa 10; Willston v. Willston, 41 Barb, 
643; Benedict v. Lynch, 1 Johns. Ch. 370; Sharp v. Trim- 
mer, 9 C. E. Green (24 N. J. Eq.) 422; Wood v. Griffith, 1 
Swanton 56; Morse v. Merest, 6 Madd. Ch. 25. 

2. The defendant, by the execution of the contract 
of 1846, and its acts under said contract, is estopped from 
denying ita validity, and if the power of the city to pur- 
chase the gas-works shall rest upon the contract of 1846, 
being executed in pursuance of the charter, then the right 
of the city to purchase the property is ample and secure 
Ly the estoppel asserted against the defendant. Zabriskie 
v. Cleveland R. R. Co., 23 How. 381; Ang. & Am. on Corp., 
§ 240; Sedgwick on Stat. & Const. Law, § 240; Cooley 
Const. Lim., §§ 73, 254; Rumsey v. People, 19 N. Y. 46; 
People v. Maynard, 15 Mich. 470; Hoyt v. Quicksilver Min- 
ing Co., 24 N. Y. 8. C. Rep. 170. 

3. The passage of the resolution to purchase, and 
the notice given defendant at the time and in the manner 
provided, entitled the plaintiffs to a specitic performance 
of the coutract as provided by the charter, and such rela- 
tions existed by operation thereof, that either party could 
insist upon a full and exact performance of the contract 
und the execution of thelaw. Ogden v. Sander, 12 Wheat. 
259; Keen v. Bristol, 26 Pa. St. 46; Paris v. Haley, 61 Mo. 
453; Fry on Spec, Perf., § 23; 1 Story Eq. Jur., §§ 780, 
789; Green v. Smith, 1 Ark. 572; Jlujfman v. Hummer, 17 
N. J. Eq. 263; King v. Buckman, 11 N. J. Ey. 599; Rich- 
ter v. Selin, 8 Serg. & R. 440; Siter’s Appeal, 26 Pa. St. 
178; Colson v. Thompson, 2 Wheat. 336; Kendall v. Amy, 
2 Sumner, 278; Biddle r. Ramsey, 58 Mo. 203; Steevens 
Hospital v. Dyas, 15 Irish Ch 405; Gas Co. v. Wheeling, 8 
W. Va. 820; Ammant v. N. A. § P. T. Co., 13 Serg. & KR. 
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210; 9 Watts & 8.27; Winch v. Birkenhead R. R. Co., 5 
DeGex & Sm. 562; 13 Eng. L. & Eq. 508; Black v. Dela- 
ware & laritan R. R. Co,, 24 N. J. Eq. (9 C. E. Green) 455 ; 
Shepard v. Milwaukee Gas Co., 6 Wis. 539; City of St. Louis 
v. St. Louis Gas Co., 4 Mo. App. 484, 529; Green’s Drice’s 
Ultra Vires, 305, 372. And the sale or transfer of the 
powers of one company to another, without the authority 
of the Legislature is against public policy; and the courts 
will do nothing to promote the transfer, as it is in utter 
disregard of the duties and obligations of the company. 
Hays v. 0. O. & F. R. V. R. R. Co., 61 Ill, 422; Copeland 
v. Citizens Gaslight Co., 61 Barb. 76. Nor ean franchises 
be dissevered or divided except by legislative authority. 
O. R. R. Co. v. O. B.& FP. B. R. R. Co., 45 Cal. 365; Peo- 
ple v. Albany & Vermont R. R. Co., 24 N. Y. 261; Thompson 
v. People, 23 Wend. 584. The St. Louis Gaslight Com- 
pany abandoned its franchises so far as the territory con- 
ceded to the Laclede Gaslight Company was yielded by it, 
suspended its business therein and neglects its corporate 
duty there. This it could not do. Abbot v. Am. Hard Rub- 
ber Co., 20 How. Pr. 199; 21 How. Pr. 193; Conro v. Port 
Henry Iron Co.,12 Barb. 27; Beman v. Rufford, 1 Sim. (N.S8.) 
550; 6 Eng. L. & E. R. 106; Johnson v. Shrewsbury & Pa. R. 
R. Co., 3 DeGex, MeN. & G. 914; Shrewsbury & Birm. R. 
R. Co.v. N. W. R. R. Co., 6 HL. C. 113,131; 1 Sim. 110: 
S. Yorkshire R. R. Co. v. Gr. N. W. R. R. Co., 3 DeGex, 
MeN. & G. 576; Gr. Mid. R. R. Co. v. Hast Counties R. MR. 
Co., 9 Hare 806; Troy & Rut. R. R. Co. v. Kerr, 17 Barb. 
601; Ohio § Miss. R. R. Co. v. Ind. & Cin. R. R. Co.,5 Am. 
Law Reg. (N. 8.) 733. 

4. This contract of 1846, and the provisions of the 
charter of the defendant only provide for the appointment 
of arbitrators to fix a fair price, and the mode of accom- 
plishing the end by arbitrators was not essential to the 
validity of the contract, and in all such cases it may be 
done without the appointment of arbitrators. Fry on 
Spec. Perf. § 217; Lumley v. Wagner, 5 DeGex & Sm. 485; 
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L DeGex, MeN. & G. 604; Rigby v. The Great W. R. R. C., 
2 Phil. 44; Paris Chocolat: Co. v. Crystal Palace Co. , 3 Small 
& Gif. 119, 124; Stocker v. Wadderburn, 3K. & J. 393; 
Green v. Low, 22 Beavan 625; Morse v. Merest,6 Madd. 
Ch. 27; Biddle v. Ramsey, 58 Mo. 203; 52 Mo. 153; Milnes 
v. Gery,14 Ves. Jr. 407, 403; Brodie v. St. Paul, 1 Ves. Jr. 
326; Wood v. Griffith,1 Sw. 53, 55; 18 Ves. 429; Gas Co, 
v. Wheeling, 8 W. Va. 367, 448, 320; Tscheider v. Biddle, 4 
Cent. Law Jour. 323; 4 Dillon 56; Arnot v. Alexander, 44 
Mo. 25; Strohmaier v. Zeppenfeld, 4 Cent. Law Jour. 382 ; 
Hug v. Van Burkleo, 58 Mo. 202; Kelso v. Kelly, 1 Daly 419; 
Viany v. Ferran, 54 Barb. 530; Graham v. James, T Robert- 
son (N. Y.) 468; Hopkins v. Gilman, 22 Wis. 476; Gaskarth 
v. Lord Lowther, 12 Ves. 107; Wilks v. Davis, 3 Mer. 507; 
City of Providence v. St. John’s Lodge, 2 R. I. 46; Dike v. 
Greene, 4 R. I. 285; Richardson v. Smith, L. R. Ch. 648. 

5. The contract of 1873 was void because ultra vires, 
without consideration and against public policy. Privi- 
leges granted to corporations are conferred with a view to 
the public use and accommodation; they cannot give up 
to others their special powers or tlic control of their under- 
takings. Lammanv Leb. Val. R. R. Co., 6 Casey 42; York 
& Md. R. R. Co. v. Winans, 17 How. 39; Com v. Smith, 
10 Allen 455; Richards v. Libby, 11 Allen 66; Zabriskie v. 
Hackensack & N. Y. R. R. VUo., 3 C. E. Green 183; Me- 
Gregor v. Official Managers, §c.,18 Q. B. 618; Hart. & N. 
Haven R. R. Co. v. N. Y. & N. I. R. BR. Co., 3 Rob. 411; 
Hays v.O O. & FL. R. V. R. Co., 61 Til. 422; Stanton v. 
Allen, 5 Denio 434; Shrewsbury & Birm. R. R. Co v. N.W. 
R. R. Co., 22 L. J. Ch. 682. Not even with the assent of 
all the stockholders. East Anglian Ry. Co. v. Eastern Co. 
Ry. Co., 11 C. B. 775 





Norton, J.—This suit was instituted in the circuit court 
of St. Louis county on the 21st day of May, 1870. An 
amended and supplemental petition was filed, by leave of 
court, on the 4th day of August, 1875, in which the La- 
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clede Gaslight Company was made a party defendant, and 
upon this amended petition the cause was tried in the cir- 
cuit court, which resulted in a decree for plaintiff, from 
which an appeal was prosecuted to the St. Louis court of 
appeals, where, apon a hearing, the decree of the circuit 
court was 1n all things affirmed, from which latter judg- 
ment defendant prosecutes its appeal to this court. 

It is alleged in the petition that defendant was incor- 
porated by an act of the General Assembly approved Feb- 
ruary 4th, 1837, and was thereby vested with power to 
erect works in the city of St. Louis for supplying pure 
inflammable gas and the necessary apparatus for lighting 
said city and its suburbs with gas; and that said city was 
empowered to purchase, hold and convey any estate, real 
or personal, for its use; that said charter was amended by 
act of the Legislature approved February 11th, 1839, which 
was immediately thereafter accepted and ratified by the 
stockholders, as provided therein; that said act of incorpo- 
ration was further amended by an act approved February 
28th, 1845. The petition further alleges that defendant 
duly organized under said original act and the acts amon- 
datory thereof, and acquired certain real estate on which 


it erected its works, &«., particularly describing the roa 
estate and other property thus acquired; tnat, by the acts 


incorporating the company, it is provided that if, after 
twenty years from the Ist day of January, 1840, the cor- 
poration of the city of St. Louis shall resolve to purchase 
the gas-works from the St. Louis Gaslight Company, the 
price shall be fixed by arbitrators, one or more to be chosen 
by the president and directors of the company, and an 
equal number by the aldermen of the city, the arbitrators 
to take into consideration the value of the gas-works and 
the lands, grounds, buildings and utensils, rights and in- 
terests, and everything thereunto pertaining; and if they 
agree, their award shall be binding; to the amount agreed 
upon shall be added seven per cent. on the valuation, which 
aggregate amount shali be paid by the city to the company 
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in full consideration for the works, lands, grounds, build- 
ing, interests, rights, &c., belonging to the gas compary. 
It is also alleged that it was further provided that if the 
city declined to purciiase at the end of twenty years, then 
the company shall, at the end of twenty-five years from the 
Ist day of January, 1840, and provided the board of al- 
dermen then resolve to purchase the same, seil and convey 
to the city their estate interest and title to the gas-works, 
in manner above provided, except that to the valuation 
shall be added only five per cent. advance, which shall be 
paid in full consideration of the works; provided that the 
corporation of the city of St. Louis shall notify the presi- 
dent and the directors of the company of its intention to 
purchase at either of the times prescribed at least six months 
previous to the expiration of said terms of twenty and 
twenty-five years respectively. 

Certain other provisions of the charter were set out, 
to-wit: That the charter should continue in force for 
twenty-five years from the Ist day of January, 1840, unless 
the company should convey tothe city of St. Louis its gac 
works, property, &c., in which event the gas-worlks, prop- 
erty, &c., should vest in the city and the charter of decend 
ant should cease and determine; but shoul the cit: not 
determine to purchase at either of the times provided for, 
then the act of incorporation to remain im force for an ad- 
ditional term of twenty-five years from the last date men- 
tioned for the sale anit purchase; and further, that by the 
amendatory act of 1839 it was provided that the city of 
St. Louis and the board of directors of the gas company 
may contract for and make regulations relating to the 
lighting of the city with gas in such manner as may be 
agreed upon, and may make generally such contracts in 
relation to the business of the company as may be beneti- 
cial to them and the public. 

The petition further states that plaintiff and defend- 
ant, on the 9th day of January, 1846, made a contract in 
writing, in the fifth clause of which the plaintiff relin- 
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quished the right to purchase the gas-works, &c., at the 
end of the twenty years from the Ist day of January, 1840, 
as provided in the twenty-seventh section of said charter ; 
provided that in case the plaintiff declined to purchase the 
gas-works at the end of twenty-five years from the Ist 
day of January, 1840, as provided for in the incorporating 
acts, the plaintiff should have the privilege of purchasing 
at the end of thirty years from the Ist day of January, 
1840, and at the period of every five years thereafter, in 
the manner as provided in the charter, and upon giving 
notice as provided in the charter. The petition further 
avers that the city of St. Louis, by its city council, did, on 
the 20th day of February, 1869, adopt a resolution resolv- 
ing that it would purchase the gas-works, and requesting 
the mayor of the city to notify the president and directors 
of said defendant of the intention of the city to purchase 
the same at the time prescribed by law, to-wit: On the 
Ist day of January, 1870, and that on the 2/th day of Feb- 
ruary the president and directors of the gas compary were 
duly notified of the adoption of the resolution ; that there- 
after, on the 26th day of November, 1869, the city of St. 
Louis appointed three arbitrators, qualified as provided by 
the charter, to act in conjunction with the same number to 
be chosen by the defendant in fixing the price and value 
of the gas-works, &c., as specified in the charter and in the 
contract of January 9th, 1846, of which the defendant was 
duly notified on the 1st day of December, 1869; that the 
arbitrators chosen by the city appeared at the time and 
place appointed on December 4th, but the defendant failed 
and refused to appoint arbitrators, and denied the validity 
of the clause in the contract which provides for the pur- 
chase on or after January, 1870. 

The petition also avers that defendant ought not to be 
heard in averring that the contract of 1846 was invalid, 
because the clause authorizing the purchase on the Ist day 
of January, 1870, was inserted therein, at the instance of 


defendant, for the fraudulent purpose of inducing the 
¢—70 
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plaintiff to forego said purchase, at cither of the times 
mentioned in the charter, on the belief that it had the 
right to purchase, and defendant would scll on the Ist day, 
of January, 1870, or any period of five years thereafter, as P 
provided in said contract; that plaintiff, on the faith of 
said contract, did forego the right to make said purchase 
at cither of the times mentioned in the charter of defend- 
ant; that under a contract made between plaintiff and de- 
fendant on the 8th day of January, 1841, penalties had 
accrued which defendant owed plaintiff, amounting in the 
aggregate to $100,000. all of which were released and dis- 
charged by the contract of 1846, and that it would be 
against cquity to pcrmit plainti‘f to assert the invalidity 
thereof. 

It further alleges the incorporation of the Laclede 
Gaslight Company, and that it was authorized by various 
acts of the Legislature to vend gas within the corporate 
limits of the city, and to establish and lay pipes, mains, 
&e., necessary for that purpose; that a controversy arose 
between the two gas companies as to the right of the La- 
clede Gaslight company to exercise the above privileges, 
the St. Louis Gaslight Company disputing such right, and 
claiming that the exclusive right of making and vending 
gas belonged to it; that this controversy was, in 1872, com- 
promised, under the terms of which the Laclede Gaslight 








Company undertook to purchase the pipes, mains, &c., of 
the St. Louis Gaslight Company north of a line coincident 
with the south line of Washington avenue, and the St. 
Louis Gaslight Company abandoned its exclusive right to 
manufacture gas in that part of the city, and tlhe manufacture 
and sale of gas therein was undertaken by said Laclede 
Gaslight Company. It is then alleged that said companies : 
for the purpose of effecting and carrying out said compro- 

mise, caused an ordinance to be prepared and submitted, 
on the 10th day of February, 1873, to the city council of 
St. Louis, which on that day was adopted, and is entitled 
“ An ordinance to provide for the better lighting of St. 
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Louis with gas, for the reduction of the price of gas, for 
the settlement of litigation between the city and the St. 
Louis Gaslight Company, to provide for the establishment 
of an additional gas company in the city of St. Louis, and 
for controlling the quality and standard of gas and gas- 
lights for the city, and to repeal article 5, of chapter 18, of 
the revised ordinances of 1871.” It is then alleged that 
on the 28th day, of February, 1873, the precise terms and 
language of the ordinance were embodied in a contract of 
three parts, which was sealed, executed and delivered by 
and between the city of St. Louis of the first part, the La- 
clede Gaslight Company of the second part, and the St. 
Louis Gaslight Company of the third part. The ordinance 
and contract are fully set out in the petition, but we will 
only insert here such provisions as we deem to have a ma- 
terial bearing, on the questions involved. 

The first section of the ordinance provides that the St. 
Louis Gaslight Company waives, abandons and surrenders 
forever, to the city of St. Louis, irrevocably, any and all 
claim, and pretense of claim, of exclusive right to have 
yas-works, lay or have pipes or other appliances, vend or 
furnish gas, or do business as a gas company in said city 
north of Washington avenue, and the St. Louis Gaslight 
Company covenants and agrees with the said city and the 
Laclede Gaslight Company that it will not, within said dis- 
trict or portion of the city, at any time assert any claim or 
right to hinder or prevent the erection or completion of 
any gas-works or the laying down of mains, pipes or other 
things, or furnishing or supplying tho city and its inhabi- 
tants, by any gas company or private individual ; and that 
no suit shall ever be commenced, nor any act or thing be 
done by the St. Louis Gaslight Company to hinder or mo- 
lest the Laclede Gaslight Company, or any other gas com- 
pany or private individual, in erecting, having or using 
the works, pipes and appliances for carrying on the busi- 
ness of a gaslight company, and furnishing gaslights in 
the aforesaid portion or district of said city, sothat both of 
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said gas companies, or any other gas company or private 
individual, shall be permitted to exist and do business in 
the aforesaid district, or portion of said city, without hin- 
drance. 

2. The Laclede Gaslight Company and the St. Louis 
Gaslight Company, each and both of them, further cove- 
nant and agree with the city of St. Louis that cach one of 
said companies shall act only under its own charter and 
franchises; that each shall have its own property and man- 
age and prosecute its own separate business-under its own 
charter and franchises, but the Laclede Gaslight Company 
abandons and surrenders fully and completely any and all 
exclusive rights and all claims, or pretense of claims, of 
sole or exclusive privilege or right of lighting any part of 
the city of St. Louis with gas, or making or vending gas, 
gaslights or gas fixtures, and all sole or exclusive right 
whatsoever, whether claimed under its charter or by the 
aforesaid surrender to it or otherwise; such surrenders 
and abandonments by both companies to be done and 
effected in a legal and binding manner. It being hereby 
understood and agreed that the district and portion of said 
city which is to be occupied by the Laclede Gaslight Com- 
pany, and for and within which it herein contracts to fur- 
nish gas and do other things herein contracted for by it is, 
and shal be, the district aforesaid, all north of said line 
above described; and that the district and portion of said 
city which is to be occupied by the St. Louis Gaslight Com- 
pany, and for and within which it herein contracts to fur- 
nish gas and do all other things herein contracted for by 
it, is and shall be the remainder or balance of said city, so 
far as the charter of said St. Louis Gaslight Company ex- 
tends and authorizes. 

The third clause provides for the appointment of a 
gas inspoctor, the payment of his salary by the two com- 
panics, and prescribes the duties to be performed by him. 

The fourth provides for the quality of the gas to be 
furnished, and the method of testing it, and that the price 
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of gas furnished shall not exceed $3.25 per 1,000 cubic fect, 


and that it shall be further reduced as coal may be reduced 
in price. It also contains the following: ‘ Each of said 
, gas companics further agrees that the city may require the 


laying and placing of additional mains, with all necessary 
and proper connections, in cach year, to an amount and 
extent by cach company of two and a half miles of mains, 
being in all five miles in each year, to which amount and 
extent cach of said gas companies respectively shall be 
bound to furnish and lay the same, if required. And in 
case the city shall not, in any one year, require the laying 
or placing of the amount of five miles of mains or pipes 
as aforesaid, then it may require the laying or placing of 
mains or pipes of succeeding years for any deficiency to 
each company; so that the said city may require the lay- 
ing and placing of such mains and pipes to an extent 


J not to exceed an average of five miles per year; being an 
> average of two and a half miles per year during this con- 
tract to each gas company. And the city shall have the 


right to order the erection of any and all lamps it may de- 

sire at all places where the mains are laid, or as fast as they 

shall be thereafter l:id; but no charge is to be made against 

said city, nor is any payment to be made by it for or on 

account of any mains, pipes, lamps, lamp-posts or other 
. works or erections made by cither of said gas companies— 
said city only to pay for the gas used by it on the terms 
herein stated, anything in the charter of either of said gas 
companies to the contrary notwithstanding. 

The fifth and sixth clauses relate to supplying and 
keeping in repair lamps, lamp-posts, burners, &c., and to 
the payment for gas furnished public lamps. 

The seventh clause is as follows: It is further covo- 
nanted and agreed by and between said parties that this 
contract shall continue in force until the 1st day of Janu- 
ary, 1890, or so long during that period as both of said gas 
companies shall exist and continue to do business as gas 
companies in the city; and it is further agreed between the 
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said city and the St. Louis Gaslight Company that the liti- 
gation between them shall cease; all suits pending between 
them are to be dismissed, and all causes of action between 
them to be considered as settled; and the bills of the St. 
Louis Gaslight Company against the city for gas heretofore 
furnished to the city under the contract of date January 
9th, 1846, with interest at six per centum per annum until 
paid, are to be and will be paid by the city as follows: 
The city is to have two years from and after the Ist day of 
July, 1873, for such payment, but it may make payment 
of any part thereof at any time within said, two years, or 
may pay the amount then due thereon at any time within 
said two years, in six per cent. gold bonds of the city, at 
their current or market value. And this contract and 
agreement is a substitute for and in lieu of said contract of 
date January 9th, 1846, between the city and the St. Louis 
Gaslight Company, and which last named contract is to be 
canceled by the parties thereto, and each and both parties 
to be absolved therefrom. 

The petition then alleges that the said ordinance and 
contract entered into thereunder were and are illegal and 
void; that the contract was without consideration, and that 
neither the city nor defendant had lawful authority to 
make it. The petition concludes with the following prayer: 
That the court compel the St. Louis Gaslight Company to 
appoint arbitrators to fix the value of the gas-works, &c., 
or that the court will appoint referces or commissioners to 
fix that valuc; that the rights or claims of the Laclede 
Company to any portion of the property may be ascer- 
tained and the price which the plaintiff ought to pay being 
determined “that the plaintiff be allowed,” as it offers to 
do, “to pay the same to the defendants,” as they may be 
respectively entitled to the same, or into court, and that the 
St. Louis Company be compelled to convey the works, 
property, &c., to plaintiff, and the pretended right of the 
Laclede Company to any part thereof “may be extin- 
guished,” and that the court will, by its decree, pass the 
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title and possession to the plaintiff; that the court may 
order an accounting of the rents and profits of the gas- 
works and property which have accrued since January Ist, 
i870; that the net balance thereof over expenses and in- 
terest on the value of the gas-works may be decreed to be 
paid plaintiff; that the St. Louis Company may be en- 
joined from further business, and a receiver appointed to 
take charge of the gas-works and property in possession 
of either of the defendants, and carry on the business until! 
the further order of the court, and for general relief. 

On the 14th day of January, 1876, the defendant filed 
its separate answer, in which it avers that plaintiff is a 
municipal corporation with limited powers, admits that de- 
fendant was incorporated under acts of the General Assem- 
bly mentioned in the petition, and refers to said acts for 
the extent of its powers; admits that it was the owner of 
the property mentioned, but avers that all the said lands or 
lots, or the buildings thereon, were not the gas-works of 
defendant; and admits that all the personal property was 
necessary, as alleged. It denies the agreement of 1846 in the 
form stated, and avers that the fifth clause of the alleged 
contract was at no time submitted to or authorized by the 
stockholders of defendant; and that so far forth as said 
terms and conditions existed, the same were beyond the 
power of defendant to make, without the authority of stock- 
holders; and avers that the plaintiff was without power to 
make or enter into any agreement such as is in the fifth 
clause contained. The answer then says that all the terms of 
the contract of 1846 are not set forth in the petition, nor is 
defendant given an opportunity to take issue thereon; that 
there were other terms binding upon it, affecting the fifth 
clause, to have been performed by the plaintiff before any 
right at law or in equity could accrue to it by virtue of 
said fifth clause, but which plaintiff has failed at all times 
prior to the commencement of this suit and prior to the 
tiling of said amended petition, to perform, and which 
plaintiff still fails to keep and perform. The answer next 
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makes | some special denials. as to the appointment of arbi- 
trators, notice, &c. 

Defendant then particularly avers that since said al- 
leged appointment of arbitrators, and since the commence- 
ment of this suit, the plaintiff has waived all right to pur- 
chase said gas-works, on the Ist day of January, 1870, and 
has continued to treat the defendant as proprietor, and has 
paid defendant sums of money, to-wit: as proprietor and 
owner of the gas-works for gas furnished plaintiff. De- 
fendant denies that the clause in relation to the purchase, 
by plaintiff, on or after January Ist, 1870, was inserted in 
the contract of 1846, at the instance of defendant, or for 
the fraudulent purposes averred, or that plaintiff, for any 
reason alleged, did forego its right to make purchase at 
either of the times mentioned in the charter, or that 
plaintiff would have purchased at either of those times if 
it had not relied upon the agreement stated, and denies 
that any penalties had accrued under the contract of 1841, 
and denies the comproinise alleged between the defendant 
companies. It denies that the defendant prepared or pre- 
sented an ordinance to the city council, as alleged, but ad- 
mits that the ordinance set forth in the amended petition 
was passed by the city council and approved by the mayor 
in due form, and admits and avers that on February 28th, 
1873, a contract in three parts, drawn up in accordance 
with the ordinance recited by the plaintiff, and embodying 
the precise terms and language of the said ordinance in all 
particulars, was sealed, executed and delivered by and be- 
tween the said city of St. Louis, the Laclede Gaslight Com- 
pany and the St. Louis Gaslight Company, as stated in the 
amended petition, and that a copy is annexed and made 
part of the answer. Defendant denies the illegality thereof, 
and sets the same up, and says that by virtue of the seventh 
clause it was agreed, among other things, between the city 
and the St. Louis Gaslight Company, that the litigation 
between them should cease, all suits pending between them 
should be dismissed, and all causes of action between them 
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should be considered as settled; and that said contract and 
agreement were to be substituted for and in lieu of said 
contract dated January 9th, 1846, which last named con- 
tract was to be canceled and the parties absolved therefrom ; 
and the defendant says, that all things on defendant’s part 
and on the part of the other parties thereto to perfect said 
agreement to be performed, were duly performed; that the 
defendant dismissed all suits by it then pending against 
the plaintiff, and in all things performed the agreement on 
its part, and that there were no provisions in said agree- 
ment affecting materially the said seventh clause, and that 
the plaintiff’s alleged cause of action, “if any ever ex- 
isted,” has been, and is now, by said last named agreement, 
compromised, settled, adjusted and extinguished, and that 
this action car no longer be by the plaintiff legally prose- 
cuted, and should be dismissed; that the contract of 1846 
was and is canceled, and the parties absolved therefrom. 
The answer then avers that in pursuance of the agreement 
of February 20th, 1873, the St. Louis Gaslight Company 
entered into a subordinate agreement with the Laclede, 
whereby the latter undertook to supply and furnish gas of 
requisite quality and sufficient quantity to the city of St. 
Louis for public lamps and to private consumers in the dis- 
trict alleged ; and that the Laclede hath at all times so sup- 
plied that portion of the city, and denies that defendant 
has abandoned its right to furnish gas for the said city or 
its suburbs; and says whenever any portion of the city or 
suburbs are not supplied, that it stands ready to do so. 
The answer then avers that the plaintiff ought not to 
be allowed to allege anything against the contract of 1873, 
because it was made at the request of the plaintiff, and the 
plaintiff has received great benefit and profit thereunder, 
and the defendant has been put to great expense; that de- 
fendant has been induced thereby to waive its exclusive 
right over a large part of the city, and to dispose of large 
parts of its property, which, should said agreement be set 
aside, would become again necessary to the defendant to be 
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regained, if at all, under and at great loss; and because 
defendant, at the special instance of the plaintiff, did dis- 
miss several actions for large sums of money against the 
plaintiff, which suits cannot now be reinstated; and be- 
cause plaintiff and defendant have gone on, since the 
execution of said last agreement, to duly perform each its 
various obligations and enjoy its rights, whereby plaintiff 
has been greatly and pecuniarily benefited, and defendant 
hath been put to great labor and expense, and defendant 
hath been induced thereby to part with valuable rights, 
privileges and property it could not otherwise have parted 
with or disposed of. The answer then avers that the 
plaintiff ought not to be allowed to assert aught against 
the agreement of 1873, because at the time of its negotia- 
tion und execution the city was a stockholder of defendant 
to the amount of 200 shares, and advised and consented to 
its execution, and, as such stockholder, has, from time to 
time, with full knowledge, accepted dividends of profits 
tro: time to time, which sums plaintiff still retains; and 
that the defendant, with the knowledge of the plaintiff as 
a stockholder, and induced by said agreement and the be- 
lief that the pluintiff would perform, hath parted with and 
disposed of a large part of its personal property lying 
north of Washington avenue, and hath received therefor 


large sums of money, which, at the instance of the plaintiff 


and other stockholders, defendant hath divided among its 
shareholders, and the plaintiff hath accepted and received, 
and still retains, large sums of money so obtained; that 
the plaintiff hath, by its action under said agreement, re- 
ceived large profits, and hath subjeeted the defendant to 
great loss if said agreement is not sustained ; and the de- 
fendant asks that plaintiff may be restrained from further 
setting up said contract of 1846, and particularly the alleged 
privilege to purchase defendant’s works; and the defend- 
ant asks for general relief. Plaintiff, in its replication, 
denies all new matter set up in the answer. We have 
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omitted the answer of the Laclede Gaslight Company since 
plaintiff dismissed, as to it, by leave of court. 

On the Ist day of June, 1876, the court, having heard 
the evidence, rendered an interlocutory decree to the fol- 
lowing effect: that the contract of January 9th, 1846, was 
valid, and under it and the charter the city had the right 
to purchase defendant’s gas-works on the Ist day of Jan- 
uary, 1870; that defendant had refused to appoint arbitra- 
tors under the resolution and notice to fix the value of the 
gas-works; that the contract ought to be specifically en- 
forced ; that defendant should be held to account for all 
sums realized in the operation of the works from the Ist 
day of January, 1870; declares the ordinance of February 
10th, 1873, as well as the contract of February 28th, 1878, 
to be invalid, and that it cannot be set up to defeat plaint- 
iff’s right of recovery; appoints a receiver to take posses- 
sion of the property, and three commissioners to ascertain 
its value, as of the 1st day of January, 1870, and the profits 
realized from operating the works; and restrains and en- 
joins defendant from manufacturing or selling gas. Under 
this deeree the receiver took possession of the property, 
and the commissioners proceeded to fix the value of the 
same and ascertain the profits derived from operating the 
works. On the 12th day of February, 1877, the report of 
said commissioners coming on to be heard, the court ren- 
dered its final decree, confirming the interlocutory decree 
and the report of the commissioners, except as modified by 
the decree. The court then, after finding the value of the 
gas-works and coal] and gas on hand on the 1st day of Jan- 
uary, 1870, the receipts from the operation of the works 
from that time to the 5th day of June, 1876, the expendi- 
tures in their operation during the same time, the indebted- 
ness of the city to the defendant for gas furnished under the 
contract of 1846, the amount received by the defendant 
from the sale of gas-works property to the Laclede Com- 
pany, decreed that the matter in controversy should be 
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adjusted on the following basis, viz: that the St. Louis 
Gaslight Company should be debited as follows: 

St. Louis Gaslight Company, Dr. 

Total receipts from January Ist, 1870, to June 5, 1876, 
$5,412,360.35. 

Also with money received from the Laclede Gaslight 
Company, $655,000; amounting in the aggregate to $6,067,- 
360.35; and shall be credited as follows: 

1. Value of defendant’s gas-works January 1st, 1870, 
$1,643,742.16. 

2. Expenditures from January 1st, 1870, to June 5th, 
1876, $3,506,403.35. 

3. Value ot coal and gas on hand January 1st, 1870, 
$115,533.95. 

4. Amount due to defendant from plaintiff March 
Ist, 1873, for gas furnished under said contract of January 
9th, 1846, being $674,908.80. 

5. Amount due from defendant to plaintiff for gas 
furnished from December 6th, 1875, to June 5th 1876, 
$62,922.34. 

6. Dividends paid to plaintiff by defendant from Jan- 
uary Ist, 1870, to June 5th, 1876, $23,800.00—making total 
of credits, $6,023,310.60. 

The court then decrees that the last named amount 
should be paid by deducting it from the amount named on 
the debit side, and then proceeds to render judgment tor 
plaintiff for the sum of $40,049.75, that bemg the remain- 
der after such deduction; and divests defendant of all right 
and title to the gas-works property, und vests the same in 
plaintiff. This judgment rendered, on appeal to the St. 
Louis court of appeals, was affirmed, and is before us on 
appeal from the judgment of affirmance. 

We do not deem it necessary to state or notice all the 
numerous grounds of error assigned py the defendant’s 
counsel, and shall, therefore, confine ourselves to a consid- 
eration of those only which we think have a material bear- 
ing on the rights of the parties. The most important of 
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these are that the court erred in holding the contract of 
January 9th, 1846, to be valid, and that, if originally in- 
valid, defendant was estopped from asserting it; also, in 
holding that said contract could be specifically enforced, 
and in divesting defendant by its decree of all title to the 
property in dispute, and vesting the same in plaintiff; that 
it also erred in holding that the ordinance of February 
10th, 1873, and the contract of February 28th, 1873, were 
invalid, and that plaintiff was not estopped from asserting 
their invalidity. 

The validity of the contract of January 9th, 1846, is, 
therefore, the first material question presented for our 
1. conrorations: consideration. Its validity is assailed by de- 
tra vires. fendant’s counsel on two grounds: First, 
That the city had no legal authority to enter into it; Sec- 
ond, That defendant’s board of directors, in making it, 
went beyond their powers; that the stockholders had 
neither authorized the contract to be made, nor ratified it 
after it was made. 

The contract in question is between a private corpora- 
tion, on the one side, and a municipal or public corporation 
on the other, and unless the authority of each to make it 
has been conferred by some law either in express terms or 
by necessary implication, it cannot stand. It being a well- 
settled principle that such corporations can only contract 
as they may be authorized by some statute, this necessarily 
leads us to an examination of said contract, an ascertain- 
ment of its scope and legal effect, as well as to a construc- 
tion of the acts of incorporation which are supposed to 
confer the power to make it, before its validity can be 
tested by the principle above announced. For the purpose 
of construing it and ascertaining its legal effect, we quote 
sections 5 and 6 of said contract, which have given mise to 
the present proceeding. They are as follows: 

5. The party of the first part (the city) agrees and 
does hereby relinquish the right to purchase the gas-works 
property, &c., of the gaslight company at the expiration of 
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twenty years from and after the Ist day of January, 1840, 
as provided for by the 27th section of the charter of said 
company; provided, that in the event the said party of 
the first part shall decline to purchase the gas-works, prop- 
erty, &c., at the end of twenty-five years from and after 
the Ist day of January, 1840, as is provided in the 28th 
section, it shall have the privilege of purchasing as afore- 
said at the end of thirty years from and after the Ist day 
of January, 1840, and at the period of every five years 
thereafter, in the manner as is provided in the 27th and 
28th sections, and upon giving notice of intention so to 
purchase, as is provided in section 28 of said charter. 

6. That whenever the said party shall have resolved 
on a purchase of the gas-works, property, &c., of the gas- 
light company, as provided for by the 28th section of the 
charter of said company, or as provided for by the preced- 
ing 5th section of this contract, the abitrators chosen in 
accordance with the provisions of the 27th section of said 
charter shall take into consideration only the value of the 
gas-works and the lands, grounds, buildings, utensils and 
appurtenances belonging exclusively to said works; all 
privileges, rights and interests conferred by said charter, 
except the privilege of lighting the city with gas, as also 
all property and effects not necessarily connected or apper- 
taining to the gas-works, being reserved to the said gas- 
light company. 

It is a familiar principle that when a contract in writ- 
ing refers to another instrument of writing as part of it, 
the contract should be read as if the writing reterred to 
had been literally copied in it, as a part thereof, the refer- 
ence being used simply to guide the mind to the writing 
referred to, and authorizing its interpolation in the con- 
tract, and in order that it may be so read, we quote sections 
27 and 28 of the charter of he St. Louis Gaslight Com- 
pany, which, as amended by section 10 of the act of Feb- 
ruary 11th, 1839, are as follows: 

Section 27. That if, after the expiration of twenty 
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years from and after the Ist day of January, 1840, the cor- 
poration of the city of St. Louis shall resolve to purchase 
the said gas-works from the St. Louis Gaslight Company, 
which they hereby shall have a right to do, the price shall 
be fixed by arbitrators, one or more to be chosen by the 
president and directors of the company, and an equal num- 
ber by the board of aldermen of .said city. Said arbitra- 
tors shall not be stockholders in said company nor members 
of said board of aldermen. They shall take into consid- 
eration the value of the gas-works and the lands, grounds, 
buildings, utensils, rights and interests and everything 
thercunto appertaining, and if they agree and so report in 
writing, their award shall be binding on the parties; 
but if they should not agree, then the said arbitrators shall 
elect some credable and disinterested person as umpire 
between them, whose decision and award in writing re- 
ported to the parties above shall be binding and conclusive, 
any law to the contrary notwithstanding. To the amount 
so agreed upon shall be added seven per centum advance 
on said valuation, which amount, with the seven per centum 
on the same, shall be paid by the corporation of the said 
city to the said company, in full consideration of their 
works, lands, grounds, buildings, interests, rights, utensils, 
&e., belonging to the said gas-works. 

Section 28. That in the event the said city shall de- 
cline to purchase at the end of twenty years, as provided 
in the preceding section, then the company shall, in like 
manner, at the end of twenty-five years from and after the 
Ist day of January, 1840, and provided the board of alder- 
men then resolve to purchase the same, sell and convey 
to the city all their estate, interests and titles to the said 
gas-works in manner as is before provided in section 27; 
except that to the amount of valuation then so to be agreed 
upon, shall be added only five per centum advance, which 
amount, with the said five per cent. on the same, shall be 
paid by the city to the company in full of all consideration 
tor the said gas-works and their appurtenances ; provided, 
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however, that the corporation of the city of St. Louis 
shall notify the president and directors of the company 
of their intention to purchase at either of the times pre- 
scribed, at least six months previous to the expiration of 
the said terms of twenty years and twenty-five years re- 
spectively, and a failure to notify, as herein provided, shall 
be deemed a refusal on the part of the city to purchase 
the interest of the said company. 

. The right with which plaintiff and defendant were 
dealing in the 5th and 6th sections of the contract of 1846, 
was simply a privilege conferred upon the city by defend- 
ant’s charter, of becoming the purchaser of the gas-works 
either on the Ist day of January, 1860, or the Ist day of 
January, 1865. The charter imposed no obligation on the 
city to purchase said works at either of those times, but 
the right conferred was to be exercised or not, entirely at 
the option of the city. This is clearly shown by the 31st 
section of the said charter, which provides that “should 
the said city not resolve to purchase at either of the times 
as provided herein, then this act shall be in full force for 
an additional term of twenty-five years from and after this 
last date mentioned.” Now, according to the disposition 
made of this right by the contract of 1846, it is clear that 
the city could not exercise the charter privilege of becom- 
ing the purchaser of said gas-works on the Ist day of Jan- 
uary, 1860, for the obvious reason that it explicitly and in 
terms relinquished the right todo so. It is also equally 
clear that the city, without any violation either of the let- 
ter or spirit of said contract, could have exercised the right 
of purchasing said works at the other time provided in the 
charter, viz: The 1st day of January, 1865. The said con- 
tract neither prohibited the city from purchasing on the 
Ist day of January, 1865, nor did it impose any obligation 
on the city not to purchase at that tenc. On the contrary, 
the contract expressfy recognizes its right to purchase, the 
language of it being: ‘That in the event the party of 
the first part (the city) shall decline to purchase the gas- 
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works, property, &c., at the end of twenty-five years from 
the Ist day of January, 1840, . * it shall have 
the privilege of purchasing, as aforesaid, at the end of 
thirty years after the 1st day of January, 1840, and at 
every period of five years thereafter, in the manner pro- 
vided in the 27th and 28th sections, and upon giving notice 
of intention to purchase as is provided in section 28 of said 
charter.” ‘This is equivalent to a declaration on the part of 
the St. Louis Gaslight Company to the city: We recog- 
nize your right, under our charter, to become the purcha- 
ser of our property either on the Ist day of January, 1860, 
or the 1st day of January, 1865. You have relinquished 
your right to purchase on the Ist day of January, 1860, 
and if you will not exercise your charter privilege of pur- 
chase on the Ist day of January, 1865, you shall have the 
right to purchase on the Ist day of January, 1870, or at 
any period of five years thereafter, under this contract, 
upon the same terms which would govern a purchase if 
made under the charter on the Ist day of January, 1865. 

Ifaving considered the nature of the right with which 
the parties were dealing in the contract of 1846, and the 
disposition made of it thereunder, it remains to apply as 
a test of its validity the principle heretofore announced, 
that corporations, whether public or private, must derive 
their right to contract from some power conferred by stat- 
ute either in express terms or by necessary implication. 
We have been cited by plaintiff’s counsel to section 13 of 
the act of February 11th, 1839, which, it is claimed, con- 
fers such power as was exercised by plaintiff and defend- 
ant in the contract of 1846. That portion of the section 
bearing on the question is as follows: “The corporation 
of the city of St. Louis and the board of directors of the 
St. Louis Gaslight Company may contract for and make 
regulations relating to the lighting of said city with gas, 
in such manner as may be agreed upon; and they may 
make generally such contracts in relation to the business 
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of the company as may be beneficial to them and the 
public.” 

This section is broad and comprehensive in its terms, 
and authorizes both plaintiff and defendant’s board of di- 
rectors to contract relative to the business of the company 
without limitation, they being left to determine the ques- 
tion as to whether any such contract would be beneficial 
to themselves and the public. But it is said that the con- 
tract of 1846 provides for the destruction of the business 
and selling out the entire property of the company and 
winding up its affairs, which, it is claimed, cannot be done 
without the assent of the stockholders. 

The general doctrine that a board of directors of a 
corporation cannot sell out its business and property and 
defeat the object of its organization without the consent 
of the stockholders, may be conceded, but it has no appli- 
cation in a case where in the charter creating it, such 
power has been conferred on the directors. We think it 
clear that the General Assembly, regarding the erection of 
gas-works and supplying the city of St. Louis with gas as 
matters of public concern, did expressly provide that the 
board of directors not only could, but should sell out the 
business and property of the corporation either in 1860 or 
1865 to the city of St. Louis, provided the requisite steps 
were taken by the city at either of the times to buy. This 
is provided for in the original charter of 1837; and in the 
amendment made to it by the act of 1859, the times at 
which said purchase might have been made under the act 
of 1839 were extended, and the power given to the city 
and the board of directors to make any contract relating 
to the business of the company which they might deem 
proper. The city, by its relinquishment of its rieht to pur- 
chase in 1860, absolutely continued the business of de- 
fendant, at the least till 1865, when, but for such 
relinquishment, it might have terminated its existence at 
that time. We think the language of section 13 of the 
amendment te the charter in the act of 1839 is broad 
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enough to embrace the power which was exercised in mak- 
ing the contract of 1846. 

It is further objected that, as the circumstances and 
conditions of both corporations, which would exercise an in- 
fluence and control the action of the board of aldermen 
in determining the question whether or not the city should 
purchase in 1860, did not exist in 1846, therefore, the board, 
in 1846, could make no contract surrendering such right 
of purchase which would be binding on the board that 
might be in existence in 1860. This argument addresses 
itself to the expediency or propriety of making such relin- 
quishment, and not to the want of power to make it. We 
ean perceive no reason why the city could not relinquish in 
1846 the right to purchase in 1860, which it might or might 
net exercise at that time; and on this point we think the 
ease of Indianapolis v. Gaslight Co., decided at the June 
term, 1879, of the Supreme Court of Indiana, (Law Rep. 
800.) is conclusive. The evidence shows that in 1846 the 
St. Louis Gaslight Company was in embarrassed circum- 
stances, and it may have been manifest to the board of al- 
dermen that the gas company would not prosecute any 
further the work of furnishing gas to the city, so long as 
it retained the right to terminate its existence in 1860; and 
that, without the relinquishment of such right the com- 
pany would abandon its work, give up its franchise, and 
thus not only deprive the city of any option to purchase 
either in 1860 or 1865, but leave it to supply its streets with 
light by means of its own appliances. 

But conceding, for the argument, that the contract of 
1846 is invalid, we think that the defendant is estopped 
2. corrorations: from setting it up in thissuit. In the case of 
pe” Chouteau v. Goddin, 39 Mo. 250, it was held 
“that where a party, by his acts or words, causes another 
to believe in the existence of a certain state of things, and 
induces him to act on that belief, so as to alter his own 
previous condition, he will be concluded from averring 
anything to the contrary against the party so altering his 
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condition ” Soin ease of Pickard vr. Sears,6 Ad. & E 474, 
Lord Denman lays it down asa clear rule of law “that 
when one, by Lis acts or words, willfully causes another to 
believe in the existence of a certain state of things, and 
induces him to act on that belief so as to alter his own pre- 
vious position, the former is concluded from averring 
against the latter a different state of things as existing at 
‘he same time.” 

Applying this principle to the facts in evulence, and a 
clear case of estoppel arises. It appears from the evidence 
that in 1859 the plaintiff concluded to become the pur- 
chaser of the gas-works on the Ist day of January, 1860, 
and took the first preliminary step to aecomphsh that end 
by resolving that it would purchase the gas-works; that 
defendant, on being notified of this action, refused to ap- 
point arbitrators, or to sell, on the ground that under the 
contract of 1846 the city had no mght to buy. This 
amounted, on the part of defendant, to an assertion of the 
validity of the contract of 1846, relying upon which the city 
took no further steps either in 1860 or 1865, but lost its right 
to purchase at both of said times, on the belief that under 
the contract, the validity of which defendant had thus as- 
serted, it would have the privilege of purchasing according 
to its terms, on the Ist day of January, 1870, or at any period 
of five years thereafter. These facts bring the case clearly 
within the operation of the rule above laid down, and it 
would be against every principle of justice and right to 
allow defendant, when it is sued in 1870 on said contract, 
to assert its invalidity, when by reason of the assertion or 
its validity in 1860 it caused plaintiff to forego the privi- 
lege of purchasing at that time, and secured to defendant 
the enjoyment of the profits of the gas-works, and the 
extension of its privileges at the least from 1860 to 1865. 

It is, however, insisted that the contract of 1846, if 
valid, cannot be specifically enforced in a court of equity, 
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8. xquiry wit Not and that the court erred in so decreeing. Be- 
COMPEL SPECI FIC 


PERFORMANCE OF fore proceeding to a determination of this 
OBLIGATION TO 


ARBITRATE, a 
An BITRATE question, it is proper to observe that we re 


out of gontract or gard this proceeding as an equitable one to 
=a. enforce the specific performance of the con- 
tract of 1846; that the allegations contained in the bill in 
regard to the act of the General Assembly incorporating 
the St. Louis Gaslight Company, and acts amendatory 
thereof, are to be consbdeved as mere inducements to the 
introduction of the « ontract of 1846, which is made in the 
bill the foundation on which the city predicates its right 
to sue. We can see no reason for alleging in the bill the 
clause in the 13th section of the act of February 11th, 1839, 
“ That the city of St. Louis and the board of directors of 
defendant * * may make generally such contracts, in 
relation to the business of the company, as may be beneficial 
to them and the public,” except to show an authority on 
the part of the city and defendant to make the contract of 
1846, which is immediately after introduced in the bill. 
The only time alleged in the bill, when the city attempted 
to purchase, was on the Ist day of January, 1870, a time 
provided not in the charter but in the contract. There is 
no allegation of any resolution adopted by the board of 
aldermen in 1859 to purchase in 1860; but, on the con- 
trary, an express averment that the city did forego the 
right to purchase both in 1860 and 1865, the only times pro- 
vided for a purchase under the charter. 

If the petition, in addition to the allegations it con- 
tains, had further alleged that the city resolved in 1859 to 
purchase on the Ist day of January, 1860, under the char- 
ter, giving timely notice thereof to defendant, and that 
defendant refused to appoint arbitrators or to sell, and 
asked relief on that ground, it would have been inconsist- 
ent with itself, and put the city before the court in the 
unenviable position of asking a recovery on its own breach 
of the very contract which in the same bill it was asking 
to have enforced. We may observe, in this connection, 
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that the evidence introduced on the trial, over defendant’s 
objections, showing that the common council, on the 28th 
day of June, 1859, resolved that it was expedient for the 
city to buy the gas-works of defendant; that due notice 
thereof was given defendant; that thereafter, on the 24th 
day of July, 1860, an ordinance was approved providing 
for all things necessary to be done by the city to carry out 
the purchase, and appointing arbitrators on its behalf; that 
this action was communicated to defendant two days there- 
after, which was replied to by the president of the gaslight 
company, inclosing a resolution adopted by the board of 
directors declining to sell the gas-works to the city; that 
it appeared from the twelfth annual report of the directors 
that the St. Louis Gaslight Company based its refusal to 
sell on the ground that the city, by the contract of Janu- 
ary 9th, 1846, had relinquished its right to purchase on 
the Ist day of January, 1860—can only be considered, as 
we have, in a former part of this opinion, considered it, 
with a view of determining whether or not such action of 
defendant, in refusing to sell on the ground that under the 
contract of 1846 the city had no right to buy, shall be held 
to estop defendant from asserting in this suit the invalidity 
of said contract. While the evidence was adnaissible for 
that purpose, it was wholly inadmissible to establish a right 
of recovery by the city on account of anything then done, 
for the obvious reason that a plaintiff cannot allege in his 
petition one cause of action and be allowed to establish by 
the evidence another, and totally different and inconsistent 
one. This is every where recognized as an inflexible rule 
of law, a departure from which would lead to inextricable 
confusion in the administration of justice, hazard the 
rights of litigants and imperil the liberty of the citizens. 

Holding then, as we do, that plaintiff’s cause of ac- 
tion, as alleged in tke bill, springs out of the contract of 
1846, and reading it as if sections 27 and 28 of defendant’s 
charter had been incorporated therein, the question arises, 
ean such a contract be specifically enforced in a court’ of 
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equity? It is insisted that it cannot be; First, Because it 
provides that the price to be paid shall be fixed by arbitra- 
tors to be chosen by the respective parties, and is, there- 
fore, not enforceable till the price has been fixed in the 
mode agreed upon; Second, Because it is unilateral or 
one-sided, or lacking in mutuality of obligation. 

We are of the opinion that the contract in question, 
referring, as it does, the matter of price to be paid to ar- 
bitrators, which by them is to be fixed, lacks an essential 
ingredient in a contract of sale, and until such price is 
fixed in the mode prescribed in the contract, it cannot 
be specifically enforced, and in this opinion we think we 
are sustained by an unbroken line of authorities, from 
some of which we cite. Mr. Fry, in his work on specific 
performance of contracts, lays down the following: Sec- 
tion 214. “In all cases of sale it is evident that price is an 
essential element of the contract, and that when this is 
neither ascertained nor ascertainable, the contract is void for 
incompleteness and incapable of enforcement.” Section 216. 
“Tt is not, however, necessary that the contract should 
determine the price. In the first place it may appoint a 
way in which it may be determined, in which case the con- 
tract is perfected only when the price has been so deter- 
mined. In case of default in this respect the contract 
remains imperfect and incapable of being enforced.” Sec- 
tion 217. “ The cases in which a mode is provided by the 
contract itself for the subsequent ascertainment: of the 
price, fall under two classes. The first comprises those 
where the contract is to sell at a price to be fixed by arbi- 
trators, this mode of ascertainment being an essential in- 
gredient ot the contract. The other embraces those cases 
where the contract is substantially for a sale at a fair price, 
the mode of ascertainment, though it may be indicated by 
the contract, being subsidiary and non-essential. In the 
former class of cases, if the mode of ascertainment fail, 
the contract remains incomplete, and consequently incapa- 
ble of being enforced; in the latter when the mode of as- 
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certainment has failed, the court will have recourse to some 
other means of coming at the fair price, and of thus carry- 
ing out the contract in its essential parts.” 

In the case of King v. Howard, 27 Mo. 25, where the 
agreement of the parties was that the plaintiff’s interest 
in certain real estate should be valued by appraisers, one 
to be selected by the plaintiff and one by defendant, who, 
in the event of disagreement, were to choose an umpire; 
the court held “ that the agreement that each of the parties 
should select an appraiser to value the portion to be set oft 
to plaintiff cannot be specifically enforced,” and quotes ap- 
provingly from Street v. Rigby, 6 Ves. 815: “that no instance 
is to be found of a decree for specific performance to name 
arbitrators,” and also from 3 Story 800, where it was hel:| 
that an “ agreement to refer to arbitrators can neither be 
set up as a bar to a suit at law or in equity; nor can it be 
enforced in a court of equity, when either party as plaintift 
seeks it.” “How could the court compel the parties to se- 
lect appraisers? And if even tlie parties selected them the 
court could not require the parties to choose a third per- 
son to act as umpire in the event of their disagreement ; 
and if either party should refuse to name an arbitrator, 
the court has no authority to name or substitute any other 
person.” So in the case of Biddle v. Ramsey, 52 Mo. 158, 
the doctrine of the above case was recognized to the fullest 
extent—Judge Suerwoop, who delivered the opinion, ob- 
serving: “The only question in this case necessary for 
solution is not, as has been with so much adroitness urged 
by respondent’s counsel, whether an agreement to arbitrate 
can be the subject of a decree for specific performance, nor 
whether, as has been further, and with equal ingenuit, 
urged, the court can substitute itself in place of the arbi- 
trators, because the authorities, to the contrary, are un- 
broken in their uniformity on both these points.” 

The same principle is clearly stated in the case of Hug 
v. Van Burkleo, 58 Mo. 202, where it was held that “ when 
parties to a lease by the terms of the contract agree that upon 
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the surrender of the lease-hold premises, the value of im- 
provements made thereon shall be ascertained by three 
housecholders—the lessor and lessee each te select one, and 
those so selected to choose a ‘third; in the event of a re- 
fusal of either to comply with such stipulation, it is out of 
the power of a court of equity, by the appointment of ap- 
praisers, or otherwise, to specifically enforce the contract 
thus made. A petition, however, which seeks to obtain 
equitable relief, on the above stated ground, will, although 
it asks for specific performance of such a contract, still 
state a cause of action, as equity would have jurisdiction 
in such case to have an account taken as to the value of 
improvements made. * * The judgment of the 
court, because it attempts to specifically enforce the con- 
tract * * between the lessor and lessee, must be 
reversed and cause remanded.” 

It is claimed by plaintiff’s counsel that in the above 
case, as well as the case of Biddle v. Ramsey, the court, 
while denying specific performance of the contract, afforded 
relief, and they have cited it as authority to sustain the de- 
eree rendered in this case. There is no analogy between 
the grounds upon which the court proceeded in those cases 
and the one in hand. In the case last quoted from, it ap- 
pears that the contract was fully executed so far as the 
lessee was concerned. He had gone into possession of the 
demised premises under the contract, and on the faith of 
a stipulation contained therein, that at the end of his term, 
upon surrender of the premises, the lessor would pay the 
value of the improvements, he had gone on and made im- 
provements which attached to the freehold, and thereby 
became the property of the lessor. To have allowed the 
lessor thus to become the owner of the improvements, and 
to take advantage of his own wrong in refusing to name 
an appraiser and escape paying for them, would have been 
allowing him to practice a fraud on the lessee, and hence 
the court, on the ground of fraud, could have entertained 
jurisdiction, and given relief on the principle stated in 
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section 217, ‘iy on Specifie Performance, supra, as gov- 
erning courts of equity in affording relief or on the ground 
stated in the opinion of the court. No such equities ap- 
pear in this case. So far as the evidence shows, there had 
been no expenditure of money by the city for improvemer t 
or otherwise, which defeudant was seeking to appropriate 
to its own use without compensation. 

The doctrine announced by this court in the cases cited 
is in accord with that of the highest courts both of Eng- 
land and our own country. In the leading case of Milnes 
v. Gery, 14 Ves. 400, where the agreement for sale pro- 
vided that the valuation of the property sold should be 
fixed by two persons, one to be chosen by each party, and 
an umpire to be chosen by those two in case of disagree- 
ment, the bill for specific performance praying that the 
court appoint a person to make the valuation or otherwise 
ascertain it, was dismissed, the Master of the Rolls observ- 
ing, “ the only agreement into which the defendant entered 
was to purchase at a price to be ascertained in a spec:fic 
mode. No price having ever been fixed in that mode, tle 
parties have not agreed upon any price, - * the 
price is of the essence of a contract of sale. In this in- 
stance the parties have agreed upon a particular mode of 
ascertaining the price. The agreement that the price sLall 
be fixed in one specific manner, does not afford an inference 
that it is wholly indifferent in what manner the price is to 
be fixed. The court declaring that one shall take anc the 
other shall give a price fixed in any other manner, does not 
execute any agreement of theirs, but makes an agreement 
for them upon a notion that it may be as advantageous as 
that which they made for themselves. How can a mar be 
forced to transfer to astranger that confidence which, upon 
a subject materially interesting to him, he has reposed n 
an individual of his own selection? No substantial differ- 
ence arises from the circumstance that, in this case, tke 
decision may ultimately fall to an umpire not directly nom- 
inated by the parties, as, through the medium of the or:g- 
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inal nominees, they had an influence in the choice. No 
one conld be chosen without the concurrence of the per- 
sons in whose judement they reciprocally confided. * 

* Upon the principle that a fixed price was an 
essential ingredient in a contract of sale, the ancient Ro- 
man lawyers doubted whether an agreement that did not 
settle the price was at all binding. Justinian’s Institytes 
and the Code state that doubt, and resolve it by declaring 
that such an agreement should be valid and complete when 
and ir the party to whom it was referred should fix the 
price, otherwise it should be totally inoperative quasi nullo 
pretio statuto, and such is clearly the law of England. In 
this case the plaintiff seeks to compel the defendant to 
take his estate at such price as a master of this court shall 
tind it to be worth. Admitting that defendant never made 
that agreement, and my opinion is that the agreement he 
has made is not substantially or in any fair sense the same 
with that, and it could only be by an arbitrary discretion 
that the court could substitute the one in the place of the 
other.’ We have quoted extensively from this opinion, 
because what is there said applies to the facts of the case 
betore us. 

So in the case of Blundell v. Bretiargh, 17 Ves. 241, the 
Lord Chaneellor observed that “ there is no instance where 
the medium of arbitration or umpirage resorted to for set- 
thing the terms of a contract having failed, this court has 
assumed jurisdiction to determine that though there is no 
contract at law there is a contract in equity, and this court 
will specifically exeeute that contract to which the parties 
never assented.” So in Street v. Rigby, 6 Ves. 817, the 
court held that “no instance is to be found of a decree for 
specific performance of an agreement to name arbitrators, 
or that any discussion has taken place in our experience 
for the last twenty-five years.” In the case of Agar v. 
Macklew, 2 Sim. & Stu. 418, the Chancellor observed: “I 
consider it to be quite settled that this court will not en- 
tertain a bill for the specific performance of an agreement 
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to refer to arbitration, nor will itin such case subtitute the 
master for the arbitrators, which would be to bind the 
parties contrary to their agreement.” Soin the case of 
Wilks v. Davis, 3 Merivale 507, held that if one party 
agrees to sell and another to purchase at a price to be set- 
tled by arbitrators named by the parties, if no award has 
been made, the court cannot decree respecting it. The 
case of Gourley v. The Duke of Somerset, 19 Ves. 429, is to 
the same effect. 

The principle thus firmly settled by these cases in 
England has been recognized by courts of the highest au- 
thority in the United States. In the case of Toby v. County 
of Bristol, 3 Story 800, the legislature of Massachusetts 
had passed an act authorizing the county commissioners to 
examine the claims of Toby against the county, and for 
which he had no legal or equitable reme ly, and refer the 
same to the determination of arbitrators to be mutually 
selected by Toby and said commissioner:, whose decision 
was to be final. Toby filed his bill setting up these facts, 
and the additional fact that the county commissioners would 
not appoint arbitrators, and praying for tlcir appointment 
by the court. The relief was denied, Justice Story, who 
delivered the opinion, saying “that, supposing there was 
a real agreement, not conditional, but absolute, on the part 
of the commissioners, to refer the claims to arbitration. 
Can such an agreement be enforced specifically? No one 
can be bound, as I believe, and at all events no case has 
been cited by counsel or has fallen within the scope of my 
researches in which an agreement to refer to arbitration 
has ever been specifically enforced in equity.” It may be 
ouserved that in the above case the authority of the county 
commissioners to refer to arbitration, and appoint arbitra- 
tors, was expressly conferred by statute, which makes it 
peculiarly applicable to the case before us, inasmuch as 
plaintiff’s counsel insist that the duty of the gaslight com- 
pany to appoint arbitrators to asccrfain the value of its 
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property was imposed by express statute as well as by 
contract. 

So in North Carolinain the case of Norficet v. Southall, 
3 Mur. 190, where the agreement was that Norfleet was to 
pay Southall for a certain interest ina mill, the amount 
such interest cost Southall, which sum was to be ascertained 
by four persons by them named, the arbitrators met and 
were unable to agree on the sum so expended, and South- 
all rejected every proposition to refer the matter to an 
umpire or select any other set of arbitrators. Norfleet 
thereupon brought his bill for specific performance, which 
was denied, the court holding “that the parties have made 
an effort towards contracting, which has terminated in an 
inchoate right, and if this court were to direct a reference 
to the master, or any other person, to ascertain the price 
and decree upon such a report, it would be making a con- 
tract for the parties and then enforcing it.” So in Rhode 
Island in the case of the City of Providence rv. St. John’s 
Lodge, 2 R. I. 46, it is said: “ It is undoubtedly true that 
a court of equity will not enforce a contract of sale when 
the price is to be fixed by arbitrators to be chosen by the 
parties, and for the plain reason that the contract sought 
to be enforced is incomplete in an essential particular, and 
the court have no power to substitute themselves or a mas- 
ter to fix the price in the place of the parties or the arbi- 
trators to be chosen by the parties. This would not be 
to enforce an existing contract of the parties, but to 
make one for them.” ‘The same has been held in Wiscon- 
sin in the case of LJopkins v. Gilman, 22 Wis. 476, and in 
New York in case of Greason v. Keteltas, 17 N.Y. 491. 
No case has been cited by counsel where a contract for 
sale of property, ii which it was agreed that the price to 
be paid should be fixed by arbitrators to be chosen by the 
contracting parties, has been specifically enforced. 

We have been cited by plaintiff’s counsel to a number 
of authorities where relief has been afforded in cases be- 
tween lessor and lessee growing out of covenants for the 
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renewal of the Jease at the end of the term. The most 
of them relate to cases where the lessee had gone into pos- 
session of the demised premises, and on the faith of the 
renewal covenants erected improvements. In such cases, 
where the lessor, after preventing renewal by refusing to 
appoint appraisers to ascertain the rental to be paid under 
a renewal, had sued at law to recover possession of the 
leased premises with the improvements put thereon, to 
prevent the perpetration of fraud, the courts, in some in- 
stances, have enjoined the proceeding at law, and in others 
have ascertained by its own methods the value of the im- 
provements and the rental to be paid. The case of Tsehei- 
der v. Biddle, 4 Dill. 55, to which we have been cited by 
counsel for plaintiff, is illustrative of the character of cases 
in which courts of equity have given relief. In that case 
the lessor fraudulently, and to prevent renewal of the lease, 
appointed assessors with instructions not to agree with the 
assessors appointed by the lessee upon the value of the 
leased premises; and after thus preventing renewal, in a 
suit at law against the lessee for use and occupation, sought 
to appropriate to herself improvements put by the lessee 
on the leased premises, costing $113,000. Relying on the 
renewal covenant, the lessee filed a bill stating these facts, 
asking for specific performance and an order restraining 
the lessor from proceeding in the suit. Judge Dillon, after 
recognizing to the fullest extent, the doctrine that a court 
of equity will not enforce the specific performance of an 
agreement to refer to arbitration, made an order staying 
the prosecution of the law action for rent, observing that 
“such arule or order does not contravene the principle 
contended for by defendant, that before there can be a de- 
cree for renewal, the rental must be fixed by arbitrators, 
and cannot be fixed by the court, since the object of the 
rule is to compel the defendant to himself appoint the asses- 
sor who is to represent him.” 

All the cases to which we have been cited by plaintiff’s 
counsel either fall, first, into a class of cases like the above, 
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or, second, into that class where the contract provides that 
a fair rental value shall be paid without any mode being 
fixed by the parties for ascertaining it; or, third, into a 
class where the valuation is merely as to a subordinate 
part of a contract, the price being fixed in the contract as 
to the principal subject matter, or where the lessee had 
gone into possession under the lease. To the first class 
may be referred the following cases, cited by plaintiff’s 
counsed Strohmaier v. Zeppenfeld, 3 Mo. App. 429; Bid- 
dle v. Ramsey, 52 Mo. 153; Hug v. Van Burkleo, 58 Mo. 
202; Gregory v. Mighell, 18 Ves. 328; Gourlay v. Duke of 
Somerect, 19 Ves. 429. The case of Arnot v. Alexander, 44 
Mo. 27, to which we have been cited, may be referred to 
the second class of cases. The agreement in that was. 
«If this lease shall not be terminated, by forfeiture or any 
other cause, before the expiration of the five years, then 
said lessee, or his legal assigns, shall be entitled to a re- 
newal of the same for five years longer, provided said 
parties can agree upon terms, or that said lessee is willing 
to give as much as any other responsible party will agree 
to give.” These words were properly construed by the 
court to mean that the lease should be renewed at the 
rentable market value of the leased premises, and the con- 
tracting parties not having specified any mode for the 
ascertainment of such value, it was held that it was com- 
petent for the court to ascertain it. No question did or 
could arise on the facts of the case, as to the power of the 
court, when the amount of the rent for a renewal term is 
left to be determined by the valuation of third persons, to 
hear evidence and fix the amount of rent and decree spe- 
cifie performance; and hence the assertion made to the 
etfect that in such cases the court had such power is mere 
obiter, and the only authority bearing at all upon that ques- 
tion, and cited in support of the dictum, Hall vr. Warren, 
9 Ves. Jr., 605, had in effect been overruled by the case of 
Milnes v. Gery, supra, and besides the dictum was in direct 
conflict with what had been held in the case of King v. 
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Howard, 27 Mo. 25, and what has since been held in the case 
of Biddle v. Ramsey, 52 Mo. 158, and Hug vr. Van Burkleo, 
58 Mo. 202. The cases of Jackson v. Jackson, 1 Small & 
Gifford 184, and Paris Chocolate Co. v. Crystal Palace Co., 
3 Small & Gifford 124; Kelso v. Kelly, 1 Daly 419; Johnson 
r. Conger, 14 Abbott 195, may be assigned to the third class. 
None of these cases go to the extent contended for by the 
plaintiff’s counsel, nor do they in any wise overthrow the 
principle governing courts of equity in denying specific 
performance of a mere contract of sale, where the price to 
be paid is to be fixed by arbitrators to be chosen by the 
parties, and the price is not so fixed. On the contrary we 
find, upon examination of them, that most of them recog- 
nize in emphatic language the correctness of the rule, and 
in none of them is it disputed. 

It is, however, earnestly argued that plaintiff’s right 
of action does not rest on contract, but upon defendant’s 
charter, and that it is by virtue of a legislative enactment that 
it has the right to take the works and property of defend- 
ant, and that, therefore, the rule does not apply. Conced- 
ing, for the argument, that plaintiff’s right of action rests 
on defendant’s charter, and not on the contract of 1846, it 
does not follow that. the rule has no application. On the 
contrary, the reason upon which the rule is bettomed ap- 
plies with much more force to such a case. The reason 
of the rule is that the chancellor, by substituting a master 
in chancery, or by appointing commissioners to fix the 
price of a thing sold, where the parties to the contract had 
agreed- that it should be fixed by arbitrators chosen by 
themselves, would not be executing the contract of the 
»arties, but would be making a contract for them, and then 
executing it. If, therefore, the chancellor cannot substi- 
tute his own will and make a contract for the partics to 
which they never assented, neither can he substitute his 
own will for that of the Legislature, and cxecute that to 
which the Legislature never assented. In the charter of 
defendant the Legislature has undertaken to deelare its 
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will as to how one corporation may purchase and become 
the owner of the property of another. As to how the St. 
Louis Gaslight Company may be divested of its vroverty 
and the city of St. Louis invested with it, it has declared 
its will to be that, if, in either 1860 or 1865, the city ot St. 
Louis resolved to purchase the gas-works, “ the price shall 
be fixed by arbitrators, one or more to be chosen by the 
president and directors of the company, and an equal num- 
ber by the board of aldermen of said city,” who “shall 
take into consideration the value of the gas-works, lands, 
grounds, &c., of deiendant, and if they agree, and report 
in writing, their award shall be binding on the parties, but 
if they should not agree, then the said arbitrators shall 
eleet some creditable and disinterested person as umpire 
between them, whose decision and award in writing, re- 
ported to the parties above, shall be binding and conclusive, 
any law to the contrary notwithstanding,” to which amount 
seven per cent., if the purchase was made in 1860, or five 
per cent. if made in 1865, was to be added; the amount 
thus ascertained, to be paid by the city, in full considera- 
tion of defendant’s gas-works, property, rights and inter- 
ests pertaining thereto. 

Under the above expression of legislative will all that 
the city of St. Louis could be required to pay for the gas- 
works, in the event of a purchase, and all that the St. 
Louis Gaslight Company cou! | demand would be the price 
fixed by arbitrators appointed by the city and defendant, 
and not the price fixed either by a master in chancery or 
commissioners appointed by the chancellor. The legisla- 
tive will, that the price shall be fixed by arbitrators, to be 
chosen by plaintiff and defendant, would be as much de- 
feated by the appointment of commissioners te fix the price 
of the gas-works, aud compelling the city to pay and de- 
fendant to receive the price thus fixed, as would the con- 
tract of A and LB, where A had agreed to purchase property 
of Bata price to be fixed hy arbitrators, to be chosen by 


themselves, would be defeated hy the appointment of com- 
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missioners to fix the price. In the latter case the chancel- 
lor would, by the substitution of a method for the ascer- 
tainment of the price not agreed upon by the parties, be 
exercising an arbitrary discretion in making a contract and 
then enforcing it; and in the former case by substituting 
a method for the ascertainment of a price not provided for 
in the law, would likewise exercise an arbitrary discretion 
in making the law and enforcing it. The Legislature de- 
clares in the charter to the city of St. Louis: If you pur- 
chase you shall pay the price fixed by arbitrators sclected 
by the city and company; and declares to the gaslight 
company: You shall receive as compensation for your 
property the price thus fixed. If the prayer of plaintiff’s 
petition is granted, as it is in the decree by the appointment 
of commissioners charged with the duty of ascertaining 
the value of the gas-works and fixing the price to be paid, 
and compelling the city to pay and the defendant to re- 
ceive the price thus fixed, it would not be executing the 
will of the Legislature, but would be in contravention of 
it. In the deeree the chancellor declares to the city: You 
shall pay, and to the St. Louis Gaslight Company: You 
shall receive, as full compensation for your property, the 
price fixed by commissioners appointed by the court; while 
on the other hand the Legislature, in the charter, declares 
to the city: If you purchase you shall pay; and to the 
company: You shall receive, as full consideration for the 
gas-works, &c.,a price to be fixed by arbitrators, to be 
chosen by each of you respectively. Which is to prevail, 
the will of the Legislature or that of the chancellor? 

But we are met with the argument that, under this 
view, the gaslight company could defeat the will of the 
Legislature by refusing to appoint arbitrators to meet with 
arbitrators appointed by plaintiff to fix the price. This 
by no means follows; on the contrary, in a proper case 
made in an appropriate proceeding, the defendant might 
have been compelled to appoint arbitrators. Lad the city 
resolved to purchase at either of the times mentioned in 
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the charter, given notice of its resolve to defendant and 
appointed arbitrators, on defendant’s refusal to appoint it 
might have been compelled to do so by mandamus, so that 
the price could be fixed as by law was prescribed; or the 
State could have proceeded by quo warranto, and forfeited 
its charter by reason of its willful refusal to comply with 
one of the conditions on which it accepted it, and thus taken 
baek to itself the franchise and conferred it upon the city. 
Union Pacifie R. R. Co. v. Hall, 1 Otto 343; The Peopie ex 
rel. v. Manhattan Gas-works, 45 N. Y. 136; United States v. 
Union Pacific R. R. Co., 3 Dill. 524. We are, therefore, of 
the opinion that it matters not whether the present pro- 
eceding is to be regarded as founded either solely on the 
contract of 1846, or partly on the said contract and char- 
ter of the St. Louis Gaslight Company, or solely on the 
charter of said company, since, in cither case, specific per- 
formance could not be decreed. 

It is also insisted by defendant, that the trial court er- 
red in holding that the tripartite contract of February 28th, 
+. anuneniiaaitiiiis 1873, to be invalid. The provisions of said 
contracts: “jua Contract are fully set out in our statement of 
vires. the case, and in substance provide that the 
St. Louis Gaslight Company relinquishes to the city its 
exclusive right to manufacture and vend gas north of the 
south line of Washington avenue; that all suits pending 
between the city and defendant shall be dismissed, and all 
causes of action between them considered as settled ; that 
the city is to have two years’ time in which to pay what it 
owed defendant; that the agreement was to be a sub- 
stitute for the contract of 1846, which was to be canceled ; 
that the defendant would lay, at least, two and one-half 
miles of mains in each year, as the city might direct, with- 
out charge to the city, anything in the charter to the con- 
trary notwithstanding. On the part of the plaintiff it is 
claimed that said contract is void; first, because it is with- 
out consideration ; second, because it is ultra vires the city ; ° 
and third, because it is ultra vires the defendant. 








116 SUPREME COURT OF MISSOURI, 


City of St. Louis v. St. Louis Gaslight Compa:y. 





As to the first objection, the question i; not as to the 
adequacy of the consideration, but whether there is any 
consideration at all. It will be perceived that in the 26th 
section of defendant’s original charter it had the right to 
charge the city eight per cent. on the cost of pipe and lay- 
ing the same, and that the gaslight company was not bound 
to lay any pipe, when the proceeds arising from the sale of 
gas would not be sufficient to defray the expenses of fur- 
nishing the same. The right to make this charge against 
the city for laying the pipes is expressly yielded to the city 
in the fourth clause of the 1st section of the contract of 
1873. The surrender of this right, the stipulation on the 
part of the gaslight company to dismiss all suits pending 
against the city and the actual dismissal of them, as the 
evidence shows, the extension of time for two years for the 
payment of what the city owed defendant; the surrender 
of its exclusive right to manufacture and vend gas in a 
large part of the city are, we think, suflicient consic- 
erations to support the contract of 1873. It is not neces- 
sary that a consideration should be adequate in point of 
value to make it sufficient. If benefit or advantage be rv - 
ceived by the promisor from the promisee, or if detriment or 
injury be sustained by the promisee, it will constitute a 
sufficient consideration. Marks v. Bank of Missouri, 8 
Mo. 316. 

It is argued by counsel for plaintiff that the city, when 
it resolved to purchase the gas-works, gave notice of its 
intention to purchase and appointed arbitrators, became 
the owner thereof, and that the property thus acquired be- 
ing for a public or governmental purpose, it was beyond 
the power of the city to agree to dismiss this suit in which 
such right was asserted, and cancel the contract of 1846, 
under which it claimed the right to purchase. We think 
the argument unsound. We recognize the principle, for 
the establishment of which counsel have cited numerous 
authorities, that in a completed contract of sale the ven- 
dee is treated in equity as the owner of the property sold, 
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and the vendor as the owner of the purchase price. §§ 
790, 1212, Story Eq. This rule is usually, if not univer- 
sally, applied by a court of equity when dealing with a 
contract of sale so far completed that it can decree a spe- 
cific performance respecting it. We have announced as 
our conclusion, after an investigation of the authorities 
bearing on the question, that the contract on which plaint- 
iff’s right of action is based is not of that character, and 
this view of the subject disposes of the objection and ar- 
gument made to sustain it, that the city went beyond its 
powers when it agreed in the tripartite contract of 1873 
to dismiss a suit, which, under our ruling, ought to have 
been dismissed without regard to the contract of 1873. 

Besides this, the following clause from defendant’s 
charter “‘ that the corporation of the city of St. Louis and 
the board of directors of the St. Louis Gaslight Company 

* * may make generally such contracts in rela- 
tion to the business of the company as may be beneficial 
to them and the public,” which has been cited by plaint- 
iff’s counsel in support of the power of the city to make 
the contract of 1846, in like manner supports the power of 
the city to cancel it. 

It is also insisted by plaintiff’s counsel that the St. 
Louis Gaslight Company, in the contract of 1873, trans- 
ferred chartered rights, surrendered and abandoned a duty 
it owed to the public to furnish gas in that portion of the 
city north of Washington avenue, and that, therefore, the 
contract is void. We agree to the correctness of the prin- 
ciple contended for, that one corporation by transfer or 
sale to another cannot absolve itself from the performance 
of a duty it owes to the public. It is claimed that this 
surrender and abandonment of a public duty and transfer 
of rights appear in the following provision of the contract: 
“That the St. Louis Gaslight Company waives, abandons 
and surrenders, forever, to the city of St. Louis, irrevoca- 
bly, any and all claims and pretense of claim of exclusive 
right to have gas-works, lay or have pipes or other appli- 
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ances, vend or furnish gas, or do business as a gas com- 
pany in the following district or portion of said city, 
to-wit: All of the portion or district of said city, as it 
now or hereafter may be, lying or being north of a line as 
follows: Commencing at a point in the eastern boundary 
line of said city where the southern line of Washington 
avenue extended eastwardly would cross the same ; thence 
along the southern boundary line of Washington avenue 
westward, and continuing on the same line, extended to 
the western boundary line of said city, as such boundary 
line now is, or may hereafter be by extension of the limits 
and boundaries of the city; said district so surrendered to 
include also all buildings and erections now existing, or 
hereafter to be built or crected on the south side of said 
avenue or line, and fronting or to front thereon; and the 
St. Louis Gaslight Company covenants and agrees with 
the said city and the Laclede Gaslight Company, that it 
will not, within said district or portion of the city, at any 
time, assert any claim or right to hinder or prevent the 
erection or completion of any gas-works, or any laying 
down of main pipes or other things, or furnishing or sup- 
plying gas to the city and its inhabitants by any gas com- 
pany or private individual; and that no suit shall ever be 
commenced, nor any act or thing be done by the St. Louis 
Gaslight Company to hinder or molest the Laclede Gas- 
light Company, or any other gas company or private in- 
dividual, in erecting, having or using the works, pipes and 
appliances for carrying on the business of a gaslight com- 
pany and furnishing gaslight to the aforesaid portion or 
district of said city, so that both of said gas companies, 
and any other gas company or private individual, shall be 
permitted to exist and do business in the aforesaid district 
or portion of said city without hindrance.” 

sy defendant’s charter it had “the exclusive right” 
to manufacture and sell gas in the city of St. Louis. What 
do the terms “exclusive right”’ wport? They simply 
mean that the defendant had the right to exclude any 
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other person or corporation from pursuing the same busi- 
ness, or, in other words, the right to exclude competition. 
This right to exclude competition was not a right vested 
in the company for the benefit of the public, because in its 
very nature it was injurious to the public; but it was a 
right vested in the company for its own benefit, which it 
might, therefore, surrender with the consent of its stock- 
holders. The right to make and vend gas to the city-and 
its inhabitants was a right conferred upon the company for 
the benefit both of the company and the public, and not 
for the sole benefit of others; but the right to exclude 
competition was solely for the benefit of the company. 
If, in the provision of the contract «vb ove quoted, the com- 
pany surrendered and abandoned a right to make and 
vend gas in that portion of the city described therein, then 
the position taken by counsel that it abandoned a public 
duty is maintainable. We do not think that said provis- 
ion is susceptible of that construction, but, on the con- 
trary, it is expressly declared “that both of said companies 
or any other company or individual shall be permitted to 
exist and do business in the aforesaid district or portion of 
said city without hindrance.” We think it clear that the 
St. Lonis Gaslight Company did nothing more than sur- 
render its right to exelude all competition in that part of 
the city lying north of Washington avenue, reserving to itself 
the right to meet any demand which might lawfully be 
made upon it by the public. There is no abandonment or 
surrender on the part of the St. Louis Gaslight Company 
of its right, or surrender or abandonment of its duty to 
make and vend gas north of the south line of Washington; 
avenue. 

Nor does the contract transfer to the Laclede Gaslight 
Company the right to make and vend gas in that district. 
The Laclede Gaslight Company obtained its right to make 
and vend gas, not from the St. Louis Gaslight Company, 
but from the act of the General Assembly incorporating 
it, subject, of course, to the vested rights of the St. Louis 
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Gaslight Company. When the act of 1857, incorporating 
tle Laclede Gaslight Company, was passed, whereby it was 
authorized to make and vend gas only in a certain part of 
the city, and when the amendatory act of 1868 was passed, 
whereby it was authorized to make and vend gas through- 
out the entire limits of the city, the St. Louis Gaslight 
Company, by virtue of its charter, passed in 1837, had the 
right to exclude the Laclede Gaslight Company, as well as 
all other persons, from making and selling gas in the city. 
This was evidently in the mind of the Legislature when 
the act of 1868, amending the charter of the Laclede con.- 
pany, extending its right to sell gas throughout the entire 
limits of the city, was enacted; and hence it was expressly 
provided therein that the right thus conferred could only 
be exercised in subordination to the vested rights of the 
St. Louis Gaslight Company to exclude all competition. 
It may, therefore, we think, be clearly implied that it was 
the purpose of the Legislature that the Laclede Gaslight 
Company might obtain, if it could, from the St. Louis Gas- 
light Company, a waiver or abandonment of its right to 
exclude competition. If this was not the design of the 
Legislature, the act authorizing the Laclede to make and 





vend gas, confers nothing and means nothing. 


Besides this, it has been insisted by counsel, and we 
have so held, that the power conferred in section 13 of the 

: ss : : 
act of February 11th, 1859, was comprehensive enough to 


uphold the directors of the St. Louis Gaslight Company 
in making the contract of 1846, whereby if a purchase had 
been perfected under it all the rights and property of de- 
fendant would have been transferred to plaintiff, and the 
St. Louis Gaslight Company obliterated; and, if compre- 
hensive enough to authorize the directors to make a con- 
tract of that kind, it logically follows that said section is 
comprehensive enough to authorize the directors in the 
contract of 1873 to stipulate for the surrendering, not of 
its right to make and vend gas in any part of the city, but 
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simply for the surrender of its right to exclude competition 
from a part of the city. 

These conclusions necessarily lead to a reversal of the 
judgment. We, therefore, reverse the judgment and re- 
mand the cause, with directions to the circuit court to 
make a rule or order directing and requiring the receiver, 
appointed by the decree, to restore to the possession of 
defendant the vas-works and all property, real and personal 
hy him received in virtue of said decree, together with the 
profits derived therefrom; that he report his action to said 
court, upon approval of which the bill shall be dismissed. 

Judges Napron, Hoven and Henry conenr. SHERwoop, 
C. J., not sitting. 


Hoven, J—I fully concur in all the views expressed in 
the foregoing opinion. 


Napton, J.—As all the judges are agreed that the tri- 
partite contract of 1873 is valid, and this conclusion vir- 
tually settles the case, I will only venture to add a few 
words explanatory df my individual views in regard to 
some of the subordinate points discussed. 

It is of no importance, in my opinion, so far as results 
are concerned, whether the contract of 1846 be held valid 
or otherwise; if invalid, this suit, which is to enforce an 
obligation created by it, must of course fail, and if valid, 
the discharge of that obligation, assumed in 1846, by the 
coutract of 1873, is equally fatal to the maintenance of the 
action. Assuming the contract of 1846 to have been in- 
valid, which I think it was, so far as it attempted to bar 
the city from purchasing under the provision of the char- 
ter in 1860, the resolution of the city in 1860, preceded by 
the notice in 1859, undoubtedly imposed a duty on the 
gas company which could not be evaded or annulled by 
anv obstinacy on the part of the company. The plain 
intent of the charter was to effect a transfer of the prop- 
erty, and not a compensation in damages for a failure to 
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transfer. It was certainly a one-sided obligation, made so 
by the charter, the city not being compelled to buy at any 
time, and the company being compelled to sell only at cer- 
tain specified periods. 

The Legislature had it in their power to dispense with 
any equity rules in regard to the specific performance of 
contraets, and would be so undersood to have done, unless 
an equally efficient mode of producing the result rendered 
such dispensation unnecessary. But the latter question is, 
in my opinion, unimportant, since the proceeding begun 
in 1859 was abandoned by the city, as it had the right and 
power to do—for there was no obligation ever imposed 
on the city to buy the works at any time. Nothing was 
done by the city for ten years, until in 1870 this suit was 
instituted under the contract of 1846. 

Admitting that this contract of 1846 was valid, so far 
as to allow the city to purchase in 1870, it would seem 
that the parties to it would have equal power to abandon 
it. A transfer of the property of the gas company to the 
city could not be ettected by a mere resolution to buy and, 
theretore, the contract of 1875 was no sale of property al- 
ready belonging to the city. Whethersuch property, after 
being conveyed to the city, would be any longer within the 
power of the city to sell, is outside of the present case. 
Aside trom all questions as to specific execution of con- 
tracts, or as to the condition of the property, had the 
agreement been specifically executed, the tripartite contract 
1873 was a settlement, upon adequate consideration, of all 
antecedent disputes, and put an end to all claims arising 
under the contract 1846. As to the relation of the two 
companies, the Laclede and the St. Louis, towards each: 
other, and towards the city, the subject is fully considered 
in the opinion of the court, in which | coneur. 


lenny, J.—The interest which this case has excited, 
the zeal and ability which counsel for the respective par- 


ties have exhibited in tne argument, together with the fact 
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that I do not entirely agree with either of my associates, 
demand that I should state briefly the views I entertain on 
the points involved in the controversy. 

[ hold that the contract of 1846 was invalid, whether 
the charter of the city or that of the gas company gave the 
city a general power to purchase or not. The charter of the 
gas company, by express provision, gave the city the right 
to purchase in 1860 or 1865, whether the gas company 
should desire to sell or not. The city had the option to 
purchase at either of those periods, while the company 
had no option in the matter, but by the terms of its charter 
was compelled to sell if the city, in the manner indicated 
by the charter, expressed a desire to purchase; and, con- 
ceding that the city, under some general power in its charter 
or the charter of the company, might either before or after 
those periods have purchased its gas-works and property 
of the company, the latter agreeing to sell, yet no board 
of aldermen, prior to the time at which initial steps toward 
the purchase could have been taken under the charter, 
could nullify the provisions of the charter authorizing a 
purchase by the city in 1860 or 1865. This view the city 
held and acted upon in 1859, when it duly notified the com- 
pany of its purpose to buy. The Legislature declared that 
in 1860 or 1865, the city should have the right to buy, and 
that at either of those periods if the city properly declared 
its purpose to purchase, the gas company should sell. Ad- 
mitting that at any time, with the consent of the company, 
the city had the right to purchase, yet by no contract, ex- 
cept one of purchase of the company’s property prior to 
1860, could a board of aldermen waive the right and pre- 
vent its exercise by the city at the designated period. The 
aldermen in 1860 might have declined to make the purchase, 
but could not bind the aldermen of 1865 not to purchase 
at that period. 

But, conceding the validity of the contract of 1846, 
thore can be no specific performance of the contract en- 
forced, as I think is conclusively shown in the opinion of 
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Judge Norron. And even if it were such a contract as 
could be specifically enforced in equity, it was rescinded 
by that of 1873—as to the validity of which I agree with 
my associates. The city was not obliged, by any provis- 
ion of her charter or that of the gas company, to buy the 
works and property of the latter at any time. It was 
always optional witli the city, and until the purchase was 
made the option continued. The power to make an exec- 
utory contract implies the power to rescind it, when, in 
the first place, it was optional with the party desiring to 
rescind to make the original or not. If the city had onee 
acquired the property, the question of her power to dis- 
pose of it, so ably discussed by counsel, would be pertinent, 
but she never made the acquisition, aud whether the prop- 
erty is of a character which the city might have sold, if 
she had ever owned it, it is not necessary to determine. 
The centract of 1873 was in no sense a sale of the gas- 
works by the city, but the relinquishment of a right to 
acquire them under the contract of 1846. 

The resolution of the board of aldermen in 1859 
declaring, in conformity with the charter, the purpose of 
the city to buy the gas-works, was a nullity, if the con- 
tract of 1846 was valid and binding on the city, and on 
the proposition that it was valid the plaintiff must, in this 
case, stand or fall. That resolution was in direct violation 
of the contract of 1846, by which the city relinquished 
the right to purchase in 1860. And how the city, suing 
upon that contract, can derive any benefit from an act in 
flagrant violation of that contract, I cannot conceive. But 
the purpose expressed in that resolution was abandoned by 
the city. The company refused to sell, whether rightfully 
or wrongfully we need not stop to inquire, and the city 
ever since has acquiesced ; for this suit is not to enforce the 
charter right of the city to purchase, but the right acquired 
by the contract of 1846. There is nothing in the provision 
of the charter to countenance the idea that the board of 
aldermen which passed the resolution to purchase, could 
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not rescind it, or that when passed the city was bound to 
proceed with the purchase. The evident meaning and 
intent of the statute is, that the city should have the option 
to purchase at the designated periods, and that this option 
should continue until a consummation of the purchase. 
If, in 1860, the city had followed her resolution with proper 
steps, she could have compelled the transfer of the prop- 
erty by the company by a proceeding in mandamus. The 
duty imposed upon the company jo sell and convey in 
1860 or 1865, if the city then determined to buy, in the 
manner provided by the charter, was a corporate duty 
which it would have been compelled to perform by man- 
damus. As not otherwise herein indicated, I fully concur 
in the opinion of the court. 


On Motion for Rehearing. 


Hoven, J.—At the argument of this cause three lead- 
ing propositions were affirmed on behalf of the cit, : first. 
the validity of the contract of 1846; second, the power of 
a court of equity to specifically enforce that contract; 
third, the invalidity of the tripartite agreement of 1873. 

Two of the members of this court present at the hear- 
ing inclined to the opinion that the contract of 1846 was 
originally invalid; two were of opinion that it was origi- 
nally valid; all were of opinion that if valid, it was 
not susceptible of specific enforcement; and all were of 
opinion that the tripartite agreement of 1873 was a valid 
and binding agreement. A motion for rehearing has been 
filed, in which we are asked to review our judgment upon 
the last two points. 

The rule of this court in relation to motions for re- 
hearing requires that such motion shall “be founded on 
papers showing clearly that some question decisive of the 
case, and duly submitted by counsel, has been overlooked 
by the court, or that the decision is in conflict with an ex- 
press statute, or with a controlling decision to which the 
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attention of the court was not called through the neglect 
or inadvertence of counsel.” Neither in the motion for a 
rehearing, nor in the brief filed in support of it, has this 
been done, nor do we think it could have been done. The 
case was thoroughly argued by counsel and was carefully 
considered by the court. No question decisive of the case 
and duly submitted by counsel, was overlooked by the court. 
It is not pretended that our decision is in conflict with any 
statute, nor is there any controlling decision now cited, to 
which our attention was not called at the argument through 
the inadvertence of counsel or otherwise. We might, 
therefore, with perfect propriety, decline further to con- 
sider the motion. But, in consideration of the magnitude 
of the interests involved, the extraordinary zeal of counsel 
and the labor expended by them upon the brief which has 
been filed, we will, without intending that our action in this 
regard shall be drawn into a precedent, briefly review sev- 
eral of the cases which are cited as being at variance with 
the opinion of this court. 

The first case to be noticed is that of Wilks v. Davis, 
3 Mer. 509, decided in 1817. It is unneccessary to state 
the facts. Cooth v. Jackson, 6 Ves. 34; Milnes v. Gery, 14 
Ves. 400, and Blundell v. Brettargh, 17 Ves. 232 were cited 
in argument. The Lord Chancellor said: “It has been 
determined in the cases referred to, that if one party egrees 
to sell and another to purchase at a price to be ascertained 
by arbitrators named by the parties, if no award has been 
made, the court cannot decree respecting it; on the other 
hand, there are cases which determine that if the parties 
are agreed as to the valuation, but have not appointed any 
person to make the valuation, the court will itself interfere 
so as to ascertain the value in order to direct the specific 
performance; but the case now before the court is differ- 
ent. from either, the court being here called upon, not to 
ascertain the value but decree specific performance by the 
defendant conveying at such price as certain arbitrators 
named shall hereafter fix. No arbitration bond having 
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been executed, and it not being known that any award will 
ever be made, the strong inclination of my opinion is, that 
such bill cannot be maintained, although no direct author- 
ity has been produced, either in favor of it or on the other 
side.” ‘The decision in this case is invoked by the counsel 
for the city in the following language: 

“In the case at bar on the theory that the 27th and 
28th sections of the charter of the gas company are part 
of the contract of 1846, and that they have no other force 
than that which was derived from being in that contract, 
it will be seen that the parties agree to the valuation of cer- 
tain specifically named property, but do not appoint the 
persons to make the valuation. Lord Chancellor Eldon 
says, in this case of Wilks v. Davis, that under such cireum- 
stances the court will itself asccrtain the value and decree spe- 
cific performance. No better authority is needed to sus- 
tain our bill than this case of Wi/ks v. Davis.” Counsel 
manifestly misconceive the meaning of the chancellor. 
The chancellor did not mean that when the parties had 
xgrced upon a valuation, and had stipulated in their con- 
tract that arbitrators should be chosen by them respectively 
to make such valuation, and the parties failed to select 
arbitrators according to their agreement, the court 
would itself interfere in order to ascertain the value. No 
such case is to be found in the books. Besides, such a con- 
struction would be in direct conflict with the principle 
announced in Mines v. Gery, approvingly referred to by 
the chancellor in the first paragraph of his opinion, wherein 
it was expressly decided that when in the sale of property, 
a valuation is agreed upon and a specified mode of making 
such valuation is likewise agreed upon, and that mode fails, 
there is no agreement between the parties which can be 
carried into execution. What the chancellor evidently 
meant was, that where it was agreed that property should 
be taken at a valuation, and no appraisers were named in 
the contract, and none were directed by the contract to be 
named by the parties or to be otherwise appointed to fix 
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such valuation, the court could fix it. In such case as the 
parties have agreed that the property is to be taken at a 
valuation, and as they have not designated any persons to 
fix the value, the agreement is nothing more than an agree- 
ment to sell at a fair valuation. Sir William Grant in 
Milnes v. Gery, after speaking of agreements to sell at a 
price to be fixed by arbitrators, said: “The case of an 
agreement to sell at a fair valuation is essentially different. 
In that case no particular means of ascertaining the value are 
pointed out; there is nothing, therefore, precluding the 
court from adopting any means adapted to that purpose.” 

In the case of Agar v. Macklew, 2 Sim. & Stu. 418, de- 
cided eight years after Wilks v. Davis, the contract provided 
that the plaintiff should, within a time named, be at lib- 
erty to purchase certain property at a price to be fixed by two 
persons, indifferently to be chosen as appraisers, one by each 
party, and in the event of their disagreement, they were 
to select an umpire. The plaintiff, as in the case at bar, 
selected an appraiser and requested the defendant to select 
one, which he refused to do. The plaintiff filed a bill for 
specific performance, and the defendant put in a general 
demurrer for want of equity. The case of Wilks v. Davis 
was cited in argument, and the paragraph of that opinion 
now relied upon by counsel, was brought to the attention 
of the court; but the court held that it was powerless to 
grant the plaintiff any relief, saying: “I consider it to 
be quite settled that this court will not entertain a bill for 
the specific performance of an agreement to refer to arbi- 
tration, nor will, in such case, substitute the master for the 
arbitrators, which would be to bind the parties contrary to 
their agreement. The demurrer must be allowed.” In 
further confirmation of the correctness of this view, it will 
not be inapt to quote the language of Lord Chancellor 
Cranworth, in the case of Morgan v. Millman, 13 Eng. L. 
& Eq. 84, and 3 DeG., M. & G. 24, decided by the lords 
justices of appeal in 1853. He-said: “All the authorities 
(the case of Milnes v. Gery, 14 Ves. 400; Blundell v. Bret- 
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targh, 17 Ves. 232, and Gourlay v. Duke of Somerset, 1 Ves. 
& B. 68), enunciate the proposition in the strongest lan- 
guage, that when the parties have stipulated that the price 
shall be ascertained by arbitration—in Blundell v. Brettargh, 
it was by particular arbitrators; in Milnes v. Gery, it was 
not by a particular arbitrator, but by arbitration generally—if 
the arbitration does not proceed and the price be so ascer- 
tained according to the mode in which the parties lave 
stipulated, this .court has no right to make a different contract 
than the parties had entered into, and ascertain the price for 
them in some different mode.”’ 

The next case cited, thé opinion in which seem to be 
both misunderstood and misapplied, is that of Morse vr. 
Merest, 6 Maddock’s Rep. 25. In that case three referees 
were named in the agreement of sale, who were to make a 
valuation on or before a certain day. The defendant pre- 
vented the valuation by the day named, by refusing to 
permit the referees to go upon the land. The court held 
that he could not take advantage of a delay which he had 
himself improperly occasioned, and then said, “that a man 
who agreed to sell at a price to be named by A, B and C 
could not be compelled by a court of equity to sell at any other 
price; but it appearing that the defendant refused to per- 
mit the referees to come upon the land, the court had jur- 
isdiction to remove that impediment, and would decree thet 
the defendant should permit the valuation to be made ac- 
cording to the contract, and if it were so made then a sup- 
plemental bill must be filed for a specific performance upon the 
terms of their valuation.” This case, it will be seen, is in 
perfect harmony with the opinion of this court. 

The last case we will notice is Dinham v. Bradford, 5 
Chancery Appeal Cases 519, on the reasoning of which 
counsel for the city declare themselves perfectly willing to 
rest their case. In that case Bradford, who was a manu- 
facturer of washing-machines and the owner of several pat- 
ents relating to such machines, admitted Dinham into 
partnership with him for three years. The whole vlant 
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and property of the partnership, including patents and 
‘verything else valued at $6,000, was contributed by Brad- 
ford, and Dinham contributed $1,000 in money. Bradford 
was to receive two-thirds of the profits and Dinham one- 
hird. It was provided in the articles of co-partnership 
that at the erpiration of the partnership the value of the share 
of Dinham of and in the property and effects of the part- 
nership should be ascertained by two indifferent persons 
chosen by the parties, and Bradford should become the pur- 
chaser at such valuation. At the termination of the part- 
nership disputes arose as to Bradford's share in the capital, 
and Dinham filed a bill for the settlement of the co-part- 
nership affairs, praying that an account be taken, a receiver 
appointed, and that the assets of the business be sold. The 
court held that it was the clear and manifest object of the 
agreement that the property was not to be broken up or 
cold, but the value of the share of Dinham was to be ascer- 
tiined; thatthe whole scope and purport of the agreement 
was that the partnership was to go on for a certain definite 
time, and at the end of that time Brad ord was to pay 
Dinham hisshare. The Lord Chancellor said: “ This cas 
i; not like that of the sale of an estate, the price of which is to 
be settled by arbitration, but is a case in which the whole 
scope and object of the deed would be entirely frustrated 1f 
the court were to apply the well-known doctrine to the 
present state of circumstances. In cases of specific perform. 
ance the matter is very plain and simple. One person 
agrees to sell his estate in a given way and no rnghts are 
changed by the cireumstance of that method of selling 
the estate having failed. The estate remains where it was, 
nd the money where it was. But here is a man who has 
‘iad the whole benefit of the partnership in respect of 
which this agreement was made, and now he refuses to 
ave the rest of the agreement performed on account ot 
‘he difficulty which has arisen. It is much more like the 
ase of an estate sold and the timber on a part to be taken 
+ a valuation, the adjusting c! matters of that sort form- 
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ing part of the arrangement, but being by no means the sub- 
stance of the agreement; and in such cases the court has 
found no difficulty. If the valuation cannot be made modo 
et forma, the court will substitute itself for the arbitrators. 
It is not the very essence and substance of the contract, so that 
no contract can be made out except through the medium of the 
arbitrators. ere the property has been bad and enjoyed, 
aml the only question now is, what is right and proper to 
be done with regard to settling the price.” 

In this ease it will be perceived the partnership was at 
an end, the accounts were to be settled, the joint property 
was on hand and had to be disposed of in some way, either 
by a sale thereof, which, as the Lord Chancellor said would 
have been contrary to the whole spirit and object of the 
agreement, and might have deprived Bradford of his pat- 
ents and the power to continue his business; or by ascer- 
taining the value of Dinham’s share therein and charging the 
amount thereof against Bradford. In such cases it is plain 
the valuation provided for is not the very essence and sub- 
stance of the contract, so that no contract can be made out 
except through the medium of the arbitrators. The es- 
sence and substance of the contract between the parties 
Was not the acquisition by Bradford of Dinham’s interest 
in the property of the partnership, for at the time the con- 
tract was entered into Bre 'ford already owned the property, 
and Dinham had no interest in it. The essence of the con- 
tract was that these parties should do a manufacturing 
business, as co-partners, for the period of three years, and 
share the profits in certain proportions; and this part of 
‘he contract was fully performed. In order to prevent the 
ale of the plant and patents and other property of the firm 
ov the purpose of settling the affairs of the partnership 
at its termination, it was provided that Bradford should 
take Dinham’s interest at a valuation; and this being a 
mere incident to the main contract, which had been fully 
pertormed, the chancellor held it must be carried into 
effect, and if the valuation could not be made modo et formc , 
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still it must be made, and the court would make it rather 
than permit Bradford’s entire interest in the property of 
the firm to be also sold contrary to the spirit of the agree- 
ment. 

The glaring dissimilarity between that case and the 
case at bar would seem to render all comment unnecessary. 
The city never transferred the gas-works to the defendant 
and permitted it to enjoy the protits thereof on condition 
that it was after a time to have them back again at a val- 
uation. The city never owned the gas-works. It was not 
even required to purchase them. It had no right to them 
in 1860, as is assumed by counsel. The city had the mere 
privilege of acquiring a right in a certain specific mode— 
nothing more—and this privilege it voluntarily surrendered 
for the privilege contained in the contract of 1846. 

It is not every contract for the sale of property which 
ean be specifically enforced. Suppose two citizens of St. 
Louis should, by written contract, agree that within a given 
time, or on a day named, one should have the right to pur- 
chase from the other a valuable estate at such price as they 
should on said day mutually agree the same was worth. 
Such an agreement would manifestly seem to contemplate 
that the property should be fairly valued. But suppose 
that on the day named, the parties should meet together, 
and could not or would not agree, would any one pretend 
that in such a case the owner could be compelled to sell 
his estate for such an amount as some other person should 
determine was a fair price? Would not a decree of court 
which should, under such circumstances, compel the owner 
to sell against his will and against his agreement, for a 
price to be fixed by a master in chancery, deserve to be 
characterized as an arbitrary and illegal interference with 
the rights of private property? Now there is in reality no 
difference between the case put and one in which the parties 
stipulate that they will not personally meet to negotiate 
about the price, but that each will send an agent or repre- 
sentative or arbitrator to act for him. Unless these arbi- 
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trators meet and agree, or failing to agree, call in an umpire, 
where one is provided for, it is manifest that there is no 
completed contract of sale; and no court has or should have 
the power to complete the contract of sale for the parties 
and then enforce it. This is, in brief, the common sense of 
all the decisions on the subject. The fault, if any, lies in 
the agreement of the parties, and not with the law. We 
are speaking, of course, of contracts of sale by arbitration, 
simpliciter, such as the case at bar, and not of cases where 
new rights and controlling equities have arisen out of the 
transfer or delivery, by the vendor, of the subject matter 
of the contract into the possession of the purchaser, before 
the price was ascertained, nor where the valuation pro- 
vided for is subsidiary and incidental, and not an essential 
portion of the contract; such cases stand upon an entirely 
different footing 

As to the second point. It is now contended that the 
contract of 1873 is invalid, because the city had no power 
to surrender the right to purchase conferred by the con- 
tract of 1846. The suit of the city is founded upon that 
contract of 1846. The city asserts the validity of that con- 
tract. It asserts, therefore, that it had the power to sur- 
render the privilege conferred upon it by law, of becoming 
the purchaser in a specified mode, of the property of the 
defendant in 1860, for this was yielded by the contract of 
1846. Of course it had equal power to relinquish the priv- 
ilege of purchasing in 1865. Now it seems to us too plain 
for argument that if the city could relinquish a privilege 
conferred upon it by law, it could relinquish a similar priv- 
ilege conferred upon it by its own contract; that it relin- 
quished the privilege of purchasing under the contract of 
i846 is, therefore, no objection to the validity of the con- 
tract of 1873. 

As to the agreement between the St. Louis company 
and the Laclede gas company of February 14th, 1873, for- 
bidding mutual encroachments upon designated territory 
therein allotted to each, and now urged upon our attention, 
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it is only necessary to say that it was made before the exe- 
eution of the tripartite contract, which was entered into 
February 28th, 1873; that it constitutes no part of that 
contract, and was not before us for adjudication in this 
suit. We, therefore, make no ruling in regard to it. Be- 
sides it is expressly provided in the tripartite agreement that 
both of said companies, and any other gas company or 
private individual, shall be permitted to exist and do busi- 
ness in that portion of the city lying north of Washington 
avenue. The motion for rehearing will be overruled. 
Judges Napron, Henry and Nortor concur. Judge Suer- 


woop not sitting. 


Napton, J.—My views or hi- case have already veen 
stated. The case was fully argued at the bar orally and in 
thirteen printed briefs, and was held under advisement by 
the court foramonth. The motion fora rehearing pointed 
out no omission or misunderstanding of facts in the opin- 
ion of the court. I, therefore, voted against granting a 
rehearing or allowing further time for re-argument of the 
points decided, and take this occasion to enter my protest 
‘against rehearing and redeciding cases under such cireum- 
stances. 


Baker V. Baker, Appellant. 


Justice’s Judgment, when not Irregular: rvipence. A justice’s 
judgment will not be held irregular because the docket entry fails 
to show that the justice heard evidence before rendering it; espe- 
cially in a case where it appears by the admission of the defeated 
party that in point of fact witnesses were sworn and examined, and 
the judgment was given on their testimony. 


Appeal from Andrew Circuit Court—Hoy. H. 8. Ke.uey, 
Judge. 


AFFIRMED. 
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William Heren § Son for appellant, cited Facey v. Ful- 
ler, 13 Mich. 527. 


Rea § Williams for respondent, argued that the statute 
does not require the justice’s docket to show that proof 
was heard. 2 Wag. Stat., § 15, 831; 1 Greenleaf Ev., (8 
Ed.) p. 25,§ 19. The omission does not affect the judg- 
ment. 2 Wag. Stat., § 15, p. 839; Freeman on Judgm.: 
47, § 53; Fish v. Emerson, 44 N. Y. 377; Barrett v. Garra- 
gan, 16 lowa 44. It will be presumed that evidence was 
heard. Freeman on Judgm., }. 533, § 524. 


Norton, J.—On the 17th day of May, 1876, plaintiff 
brought suit against defendant before Philip Sigrist, a jus- 
tice of the peace of Rochester township, of Andrew county, 
Missouri, on an account for $90; summons issued returna- 
ble on the 3rd day of June, 1876. On the 3rd day of June, 
1876, the constable returned said summons, duly served, 
&e., and on that day plaintiff procured judgment by default 
against defendant for said sum of $90, with interest at six 
per cent. and cost, &e. On the 20th day of January, 1877, 
plaintiff assigned said judgn.ent to I. R. Williams, for 
value received. On the 17th day of February, 1877, exe- 
eution issued on said judgment. On the 29th day of 
March, 1877, notice having previously been given to the 
plaintiff and also the assignee of said judgment, defend- 
ant presented a motion to said justice to set aside said 
judgment, alleging as his reasons therefor various irregu 
larities. Upon a hearing of said motion the same was 
overruled and defendant appealed to the circuit court, and 
in said court defendant abandoned all the reasons in his 
motion to set aside the judgment save one, and the cause 
was submitted on the following agreed statement, viz: 
That this 1s a proceeding to set aside the judgment herein 
rendered by the justice by default on the account in suit, 
for the reason that the transcript fails to show that any 
evidence was taken, or proof had as to the allegations of 
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plaintiff’s claim. It is agreed that the record does not 
show that proof was heard as to the allegations of plaint- 
iff’s claim, but that in fact the justice did swear and examine 
witnesses and hear said proof, and on said proof rendered 
the judgment herein. On these facts the court sustained 
the finding of the justice in refusing to set aside said judg- 
ment, and the case is before us on appeal. 

That portion of the transcript of the justice which 
appellant relies on as being defective, is as follows: “Now 
comes the plaintiff, but defendant, although being three 
times called, comes not, but makes default; it is, there- 
fore, considered and adjudged by the justice that plaintiff 
have judgment for the sum of $90 for his debt, with six 
per cent. interest from date of judgment, and also the sum 
of $1.55 for his costs herein expended.” The said entry 
shows upon its face jurisdiction not only of the person, but 
of the subject matter, and conceding that the judgment 
would have been more formal had it contained the state- 
ment that the judgment was rendered after hearing evi- 
dence, the omission to make such entry would not justify 
setting aside the judgment, since the presumption may be 
indulged that evidence was heard before it was rendered ; 
which presumption has ripened into a fact by the admis- 
sion in the agreed statement that “the justice did swear and 
examine witnesses and hear proof, and on said proof ren- 
dered said judgment.” Freeman onJudg., §§ 53, 524. 

Besides this, the 15th section, Wagner's Statutes, 839, 
provides that no judgment rendered by a justice of the 
peace shall be stayed, or in anywise affected, by reason of 
any informality in entering such judgment, or other entry 
required to be made in the docket, or for any other def; ult 
or negligence of the justice or constable by which neither 
party shall have been pejudiced.” This section fully justi- 
fies the action of the trial court, and its judgment will be, 
and is hereby affirmed. All the judges concur. 
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The State ex rel. Brown v. Holladay. 


Tue State ex rel. Brown vy. Hoiuapay, State Auditor. 


Legislative Power over County Revenues: criminaL costs. The 
Legisiature having the same control over the revenues of the coun- 
ties as it has over those of the State, may require costs in criminal 
cases, which, at the time they accrued, were by law payable out of 
the State treasury to be paid by the counties. Hence, the State has 
not, since the Ist day of November, 1879, been liable for the board 
of a prisoner in the county jail for a term prior to that date, the bill 
of which was not certified by the judge and prosecuting attorney 
until after that date, the revised statutes, which then took effect, 
having transferred that liability from the State to the several coun- 
ties. 2 5608. 


Original Mandamus. 
Writ Deniep. 
Edwin Silver for relator. 
J. I. Smith, Attorney-General, for the State. 


Houcu, J.—This is a proceeding by mandamus to com- 
pel the auditor of public accounts to audit and allow as a 
just demand against the State, an account for the board of 
the defendant in the case of the State of Missouri v. Wm. 
Jones, from October 15th, 1879, to November 4th, 1879, 
said defendant having been sentenced to imprisonment in 
the penitentiary at the October term, 1879, of the Monroe 
circuit court, for the crime of burglary. The precise date 
at which the fee bill was made out by the clerk and allowed 
by the judge and prosecuting attorney, does not appear, 
but it must have been after the Ist day of November, 1879, 
the day on which the Revised Statutes took effect, as the 
account includes the board of the defendant up to the 4th 
day of November. 

By section 5608 of the Revised Statutes, costs for 
boarding prisoners in the county jail are required to be 
paid by the counties in all cases. The Legislature has no 
power to deprive an officer of fees already earned by him. 
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but the officer acquires no vested right to be paid out of 
any particular fund, and the Legislature may lawfully re- 
quire that costs in criminal cases, previously incurred, shall 
be paid by the county, and not by the State, although such 
costs were, at the time they were incurred, payable by the 
State. The law in force at the time the oflicer’s claim is 
allowed and certified by-the judge and prosecuting attor- 
uey must control, and not the law in force when the ser- 
vices were rendered. The Legislature has as much 
control over the revenue of the counties as it has over that 
of the State, unless restrained by some provision of the 
constitution. Hamilton and Treat v. St. Louis Co. Court, 
15 Mo. 3; State ex rel. Police Commissioners v. St. Louis Co. 
Court, 34 Mo. 546. There is no provision of the constitu- 
tion which conflicts with the statute cited. The writ will, 
therefore, be denied. All the judges concur. 


ALLEN, Plaintiff in Error, v. Couuter. 


Statute of Limitations: acKNOWLEDGMENYT or DEBT. No acknowl- 
edgment of adebt, which is not made tosome person, will interrupt 
the running of the statute of limitations. So held of an acknowl- 
edgment contained in a writing which, after the death of the debtor, 
was found among his papers, signed by him and purporting to be 
his will, but never attested. 


Error to Clay Cireuit Court—tWonx. George W. Duyy, 
Judge. 


AFFIRMED. 


Gill § South for plaintiff in error, cited 2 Wag. Stat., § 
28,920; Angell on Limitations, §§ 270, 271; Whitney rv. 
Bigelow, 4 Pick. 110; Soulden v. Van Rensselaer, 9 Wend. 
293; Bryar ov. Willcocks, 3 Cow. 159; 1 Greenleaf on Ev., 
§ 150 et seq; Carter v. Carter, 44 Mo. 195; Public Admr. tv. 
Watts, 1 Paige 347; 1 Perry on Trusts, (2 Ed.) § 91; Carr 
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v. Hurlbut, 41 Mo. 264; Blue Hill Academy v. Ellis, 32 Me. 
268; Baxter v. Penniman, 8 Mass. 134; Watkins v. Stevens, 
4 Barb. 171; Hill on Trustees, 61; Pearce v. Dansforth, 13 
Mo. 860; Renfro v. Harrison, 10 Mo. 411; 2 Greenleaf Ev., 
gg 440, 441. 


D.C. Allen for defendant in error, cited Meriam v. 
Leonard, 6 Cush.151; Hdwards v. Culiy, 4 Hurlst. & Norm. 
377; Grenfell v. Girdlestone, 2 Younge & Coll. 676; Kyle v. 
Wells, 17 Pa. St. 286; Pearson v. Darrington, 32 Ala. 227. 


Norton, J.—The defendant in this case interposed the 
plea of the statute of limitations in bar of plaintiff’s right 
of action on a note executed by his intestate to plaintiff 
dated January 10th, 1864, for $134, due from its date. To 
tuke the case from under the operation of the statute 
plaintiff offered in evidence a certain writing contained in 
the private account book of defendant’s intestate, signed 
ly said intestate purporting to be a will written in pencil. 
Said writing was not attested, and was found among the 
papers of the intestate after his death, and contained the 
following words: “ That out of my estate she (alluding 
to his wife) shall pay all my just debts including a debt 
due my mother of about $400.” 

The only question presented in the case is whether the 
said writing was such an acknowledgment as would pre- 
vent the operation of the limitation law. The court below 
held that it was not sufficient, and gave effect to the de- 
fendant’s plea of the statute, and this action of the court 
is assigned for error. There 1s a conflict of the authorities 
as to whether an acknowledgment or promise in writing, 
signed by the party to be bound, if made to a stranger, 
would be sufficient to take a case from under the operation 
of the statute of limitations, but there is no conflict, as to 
the necessity for such promise or acknowledgment being 
made to some person, either to the creditor or his represen- 
tative, or toa stranger. A promise or acknowledgment 
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implies that it is made to somebody, and in every promise 
there must necessarily be a promissor and promissee. The 
will in question was never attested, and was, therefore, no 
will. A mere writing acknowledging a debt, which is re- 
tained by the person making it, and which is never deliv- 
ered either to the creditor or any one else, cannot have the 
eftect of preventing the operation of the statute. In the 
ease of Meriam v. Leonard, 6 Cush. 150, where the acknowl- 
edgment of the debt was contained in a mortgage duly 
executed and acknowledged, which was never delivered to 
the mortgagee, but was found after the mortgageor’s death 
among his papers, Justice Shaw held that it did not amount 
to an acknowledgment of the debt or of a willingness or 
intention to pay from which a promise could be implied. 
The deed was never delivered, and of course was not an 
instrument by which the signer was bound. Judgment 
affirmed. All concur except Judge Napton. 





PERSHING V. CANFIELD, Appellant. 


1. Vendor and Vendee: action rok PURCHASE MONEY: FAILURE OF 
TITLE: SURRENDER OF POSSESSION: ESTOPPEL. A vendee of land 
holding under a contract by the terms of which he is entitled to a 
warranty deed upon payment of the purchase money, and which re- 
cites delivery of possession, by the vendor to the vendee, cannot, 
without surrendering possession, defeat the recovery of the pur- 
chase money by showing that the vendor had no title; nor will he 
be permitted to show that when he made the contract with the 
plaintiff he was already in possession by virtue of a purchase from 
the true owner. The recital in his contract estops him. 


bo 


: TENDER. A vendor of land cannot recover the purchase 
price without first tendering a deed. 





8 Practice: ArripaviT Fok APPEAL. Where the trial court allowed 
the appellant ten days time in which to file his bill of exceptions 
and affidavit for appeal, and the latter was not filed until after that 

time had elapsed, but there was nothing in the rec sd to show that 

it was not filed during the same term; Held, that there was no 
ground for dismissing the appeal. 
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Appeal from Linn Court of Common Pleas.—Hon. Tuomas 
Wuittaker, Judge. 


REVERSED. 
Huston § Dobson for appellant. 


Plaintiff failed to show either title, or that defendant 
entered under him; yet asks the court to require the de- 
fendant to pay him for an indefeasible title, and that, too, 
without even a tender of a paper warranty or deed. The 
agreement on defendant’s part to pay, and on plaintiff’s 
part to convey by deed, are mutual; and without tender 
of a deed plaintiff cannot recover. Dietrich v. Franz, 47 
Mo. 85. The contract for a warranty deed, even if tender 
was made, is not satisfied by a mere paper warranty. The 
vendor contracts that he has, or will have, an indefeasible 
title, and must be able at the trial to convey such title. 
Luckett v. Williamson, 31 Mo. 54; s. ¢c., 37 Mo. 388; Smith 
v. Busby, 15 Mo. 388. 


Geo. W. Easley and A. W. Mullins for respondent. 


The law is well séttled that one cannot take possession 
of land under a centract of sale, retain it, and yet refuse 
to pay the purchase money; if he intends to rescind the 
contract, he must relinquish his claim to the vendor, and 
abandon the possession. Smith v. Busby 15 Mo. 388; Ash 
vr. Holder, 36 Mo. 163; Isler v. Egger, 17 Mo. 382; Key v. 
Jennings, 66 Mo. 356; Mitchell v. McMullen, 59 Mo. 252; 
Connor v. Eddy, 25 Mo. 75; Cooley v. Rankin, 11 Mo. 645 ; 
Barton v. Rector, 7 Mo. 528; Edington v. Nix, 49 Mo. 134; 
Bryan v. Hitchcock, 43 Mo. 531; Langdon v. Green, 49 Mo. 
363; Iolland v. Anderson, 38 Mo. 59. 


Henry, J.—On the 28th day of November, 1870, 
plaintiff sold to defendant 220 acres of land for $750, pay- 
able in installments as follows: $187.50 April 1st, 1871, 
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and $562.50 in four equal annual payments from April Ist, 
1871, plaintiff agreeing to zonvey the land to defendant by 
general warranty deed on payment of the first installment, 
and defendant to execute a deed of trust on the land to 
secure the other installments. These stipulations were 
contained in an article of agreement executed by the par- 
ties in which also was the following: “The said Pershing 
lioreby delivers to the said Canfield, the possession of said 
land.” ‘This suit was to recover a balance of unpaid pur- 
chase money, and the defense relied upon was, that plaintiff, 
as to 160 acres of the land, had no title, but that one Love 
was the owner thereof. 

Defendant was in possession of the land from the date 
of his purchase to the trial of the cause. He neither sur- 
1. vernpor axp rendered nor offered to surrender to plaintift 


VEN DEE: aciion . . . 
tor purchasemon- the possession. Evidence was introduced by 


ey: failure of ti- . . 
tle: surrender of him tending to prove that before he pur- 


pe. «chased the land of the plaintiff, he had pur- 
chased it of Love, and under him took actual possession, 
and had such possession at the date of his purchase of 
plaintiff. ILe was estopped by his agreement with plaintiff 
from alleging that he held possession under another. Te 
agreed that he took and held possessfon under plaintiff, and 
whether he first obtained possession from Love, or not, is 
immaterial in this case. Although in a controversy be- 
tween Love and the plaintiff concerning the possession of 
the Jand, while Canfield held it, Love would be permitted 
to show that Canfield held under him, notwithstanding the 
agreement between Canfield and Pershing. (Pratt v. Can- 
field, G7 Mo. 50,) yet Canfield has no right to rely upon 
that fact in this suit. Holding that he is estopped from 
denying that he was in possession under Pershing, it is no 
defense in the suit by Pershing, for the purchase money, 
that he has no title, as Jong as Canfield continues in pos- 
session under Pershing. Isler v. Egger, 17 Mo. 352. 

Smith v. Bushy, 15 Mo. 387, cited by appellant’s coun- 
sel, announces this doctrine. Judge Scott delivering the 
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opinion of the court in the latter case, said: “ He, (the 
vendee,) was put in possession of the land; he received 
rent for it. Ife has everything he contracted for. It is 
unjust to take the land under a contract of sale, retain it, 
and yet refuse to pay the purchase money. The vendor 
should have his money or the land, and if the vendee in- 
tends to rescind the contract he should relinquish his claim 
to the vendor and abandon the possession.” But without 
multiplying authorities on the subject, it is sufficient on 
this point to say that the case of Harrcy v. Morris, 63 Mo. 
475, in which the cases cited here by both appellant and 
respondent are reviewed, is in every respect analogous to 
this, and there this court held, that one in possession of 
land under a contract of purchase, although no deed had 
heen executed and delivered by the vendor to the vendee, 
could not, without surrendering the possession, defeat the 
recovery of the purchase money by proving that the ven- 
dor had no title to the land. Tere, after acquiring an 
unquestionable title from Pershing to 60 acres of the 220 
acres purchased, Canfield, without surrendering the pos 
session of any part of the land purchased of plaintiff, at- 
tempted to defend the suit for the balance of the purchase 
money by showing that Pershing had no title to the 160 
acres. ‘The court erred against plaintiff in admitting tes- 
timony tending to prove that he had no title to the land, 
and also in permitting the introduction of evidence for the 
defense to show that Canfield was in possession under 
Love. , 

After the trial of a cause in which Canfield was 
plaintiff, and obtained a decree for title to the 60 acre tract 
2 ——:tender. Of land, he repeatedly tendered to Pershing 
the purchase money for the balance, and the latter as often 
refused to receive the money and execute a deed. The evi- 
dence shows that since the determination of that cause, plain- 
tiff has never offered to make to Canfield a deed to the 160 
acres, neither before the institution of this suit, nor when it 
was commenced, nor «during the trial. The judgment ren- 
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dered against the defendant is for the entire balance of the 
purchase money, but is silent as to the execution of a deed 
by the plaintiff. While defendant cannot hold the land and 
refuse to pay the purchase money, neither can plaintiff re- 
cover the purchase money until he shows his willingness to 
comply with his agreement by tendering defendant a deed 
for the land. He cannot have the purchase money and 
retain the title to the land. The nearest approach to a 
tender of a deed by plaintiff is the allegation in the peti- 
tion that he has always been, and is still willing to comply 
with his contract. This is not sufficient. Ile cannot com- 
pel the defendant to a specific execution of the contract 
until he has executed or offered to execute the agreement 
on his part. The court will not decree a specific perform- 
ance against one party to a contract, and leave it executory 
as to the other. 

The court below allowed the defendant ten days from 
the date of the judgment to file his bill of exceptions and 
3. practice: am. 2tidavit for an appeal, and respondent con- 
davit for appeal. tends that they were not filed within that 
time. ‘The record shows that the answer and replication 
were filed on the 11th day of August, 1875, and yet it also 
states that the judgment was rendered on the 3rd day of 
August, 1875. While Canfield was on the stand as a wit- 
ness, he filed an affidavit for a continuance subscribed and 
sworn to on the 11th day of August, 1875, and the court 
adjourned the further hearing of the cause until the 10th 
of August, 1875. Such a confusion of dates is seldom 
found in any record. The judgment was certainly not 
rendered on the 3rd, or the other dates are untrue. When 
it was rendered is not ascertainable from the transcript, 
and while, in this condition of the transcript, we might 
presume that the bill of exceptions filed on the 22nd day 
of August, was filed in time, yet no such presumption can 
be indulged with respect to the affidavit which was not 
filed until the 23rd day of September, 1875, thirty-two 

days after the bill of exceptions was filed, and if the latter 
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was filed at any time within the ten days, whether on the 
first, or any succeeding day of the ten, the affidavit could 
not possibly have been filed within the ten days allowed. 
But there is nothing in this transcript to show that the 
affidavit was filed in vacation, and for aught that appears, 
the August term continued through the month of Septem- 
ber, and if the bill and affidavit were filed at any time in 
that term, whether after the expiration of the ten days or 
not, it was sufficient. We cannot, therefore, dismiss the 
uppeal. The judgment will be reversed and the cause re- 
manded. All coneur. 


Van Lloozter v. HANNipAL & St. Josepu Rartroap Com- 
PANY, Appellant. 


1. Nuisance: DAMAGE 70 LAND: REMEDY, WHEN BY SINGLE ACTION, 
WHEN BY SUCCESSIVE ACTIONS. The rule is well settled that when 
an injury to land occasioned by the commission of a nuisance is of 
a permanent character, and goes to the entire value of the estate, 
recovery for the whole injury should be had in a single suit, and a 
second action cannot be maintained for its continuance. But this 
rule does not apply to a case where, by reason of the diversion of a 
stream of running water the plaintiff’s land is annually overflowed 
and his crops injured. Such injury does not go to the entire value 
of the estate, but being of yearly recurrence, is susceptible of peri- 
odical apportionment, and may, therefore, be redressed by succes- 
sive actions. 

2. Landlord and Tenant: pamaGes: parties. A landlord entitled 
by the terms of the lease to a share of the crop as rent, may main- 
tain an action for damages to the crop; and if no objection is 
made for non-joinder of the tenant as co-plaintiff, he may sue alone, 
and his recovery will be apportioned according to his interest. 


Appeal from Buchanan Cireuit Court.—Ulon. Jos. P. Grupp, 
Judge. 


AFFIRMED. 


Geo. W. Easley for appellant. 
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1. The damages alleged in the first action, sued for 
by the respondent, having a reversionary interest only, 
being of a permanent character, should have been recovered 
in that action. Wood on Nuisances, § 856. The respond- 
ent could sue for no other damages in either action than 
the permanent injury to the freehold while the possessory 
right was in Gault as tenant. Wood on Nuisances, $$ 825, 
841. ‘The damages recoverable by respondent being pre- 
cisely the same, 7. ¢., the permanent injury to the freehold, 
the first action was a bar to the second. 2. If it be held 
that the petitions in this case and in the former action are 
not declaratory of injury to the respondent’s reversionary 
interest merely, then there can be no recovery in this action 
for mere than nominal damages, because respondent can- 
not recover for anything else, as Gault was shown to be in 
possession as tenant at all times since 1867. Darisv. Jew- 
ett, 13 N. H. 88; Ripka v. Sergeant, 7 Watts & 8.9; Starr 
v. Jackson, 11 Mass. 519; Bedingfield v. Onslow, 3 Levinz 
209. 3. There being no allegation in the petition that the 
overflow rendered respondent’s rent any less, there can be 
no recovery on that ground. Smith v. MeConathy, 11 Mo. 
d17 


H. Tutt and B. & V. Pike for respondent. 


1. The judgment in the former suit was no bar to this 
suit. The authorities relied on by defendant have no ap- 
plication to such nuisances as may be removed the day 
after the verdict. Pinney v. Berry, 61 Mo. 367; Russell v 
Brown, 63 Me. 203; Shadwell v. Hutchinson, 4 Carr. & P 
333; Porter v. Rummery, 10 Mass. 72. 2. Plaintiff and 
Gault were tenants in common of the crop from its origin 
until the tenancy was severed by a division. Walker r. 
Fitts, 24 Pick. 191; DeMott v. Hagerman, 8 Cow. 220; 
Danicls v. Brown, 34 N. 1. 454; Briggs v. Thompson, 9 Pa. 
St. 388; Harris r. Frink, 49 N. Y.27; Taylor v. Bradley, 30 
N. Y. 129; Putnam rv. Wise, 1 Lill 254; Dinehart v. Wil- 
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son, 15 Barb. 595. 38. If it be contended that Gault should 
have been joined, the answer is that the objection to his 
non-joinder has been waived. The omission to make him 
a party could only be taken advantage of by pleading in 
abatement. It is not a ground of non-suit, but the dam- 
ages may be apportioned on the trial, which was done in 
thisease. Rich v. Penfield,1 Wend. 380; Bradish v. Schenck, 
8 Johns. 151; Brotherson v. Hodges, 6 Johns. 108; 1 Chitty 
P|., 66. 4. The court gave the correct measure of dama- 
ges. Plaintiff was damaged one-third the rental value of 
the premises, which was proved to be the value of one- 
third the grain destroyed by the overflow. 


Iloven, J.—This was an action for damages arising 
from the diversion, by the defendant, in 1873, of a stream 
of running water, whereby portions of the plaintiff’s land 
were, in the year 1875, overflowed and rendered unfit for 
cultivation, his crops destroyed and his timber injured. 
The defendant pleaded not guilty and a former recovery. 
There was a verdict and judgment for the plaintiff under 
the plea of former recovery. The defendant introduced 
in evidence the pleadings in a suit for damages, instituted 
by the plaintiff against it in 1875, together with the in- 
structions of the court, the verdict of the jury and the 
judgment of the court thereon in favor of the plaintiff. It 
was then admitted by the parties “that the land injured is 
the same in both suits, thaé the parties plaintiff and de- 
fendant are the same, that the cause of the injury is the 
same, and the cause of the injury, defendant’s railroad and 
plaintiff’s land are all in the same condition as at the com- 
mencement of this suit, the judgment in which is pleaded 
in bar of this action, the only difference being that said 
former suit was prosecuted for damages during the years 
1873 and 1874, while the present suit is for damages dur- 
ing the year 1875, and since the institution of the prior 
suit and to the institution of the present suit.” By agree- 
ment of the parties, the plea of former recovery was first 
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tried before the court, the defendant claiming that the 
cause of the injury for which the former judgment was re- 
covered was of a permanent character, and that the entire 
damages, both for past and future,injuries resulting there- 
from, could and should have been recovered in that suit, 
and that the judgment therein was, therefore, a bar to the 
present action. 

{n cases of nuisance the rule is well settlea that the 
piaintiff cannot recover for injuries not sustained when his 
\. Nuisance :dam- action 1s commenced. It is equally well set- 


age to land: rem- 


ore een yn; tled that when the injury inflicted is of a 


tone ove 8 permanent character and goes to the entire 
value of the estate, the whole injury is suffered at once, 
and a recovery should be had, therefore, in a single suit, 
and no subsequent action can be maintained for the con- 
tinuance of such injury. But when the wrong done does 
not involve the entire destruction of the estate, or its ben- 
eficial use, but may be apportioned from time to time, sep- 
urate actions must be brought to recover the damages so 
sustained, and former suit will be no bar to a recovery in 
another action for damages suffered subsequent to the in- 
stitution of the first suit. The Town of Troy v. Cheshire 
R. Lt. Co., 3 Foster 83; Cheshire Turnpike Co. v. Stevens, 13 
N. Il. 28; Wood on Nuis., § 856; Pinney v. Berry, 61 Mo. 
367. The lands in question lie north of the defandant’s rail- 
road, and the stream diverted originally flowed along and 
a few rods south of said road. The defendant erected a 
dam or embankment across the channel of the stream and 
made a ditch or culvert in the road-bed through which the 
water of the stream was conducted upon the plaintift’s 
iand. Portions of these lands were annually cultivated 
after the nuisance was levied, and the crops thereon annu- 
ally injured, so that it is patent that the injury thereby 
inflicted did not go to the entire value of the estate, but 
was of yearly recurrence and varied in extent with the 
volume of water discharged upon the land. Such being 
the facts, it 1s plain that the injury is a continuous one, 
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susceptible of periodical apportionment, and therefore, 
capable of being redressed by successive actions. It follows 
from these views that the court committed no error in 
overruling the plea of former recovery. 
The question of damages was then submitted to a jury. 
It appears from the record that the land damaged was 
in 1875, the period covered by the present suit, rented to a 
2. Laxpiorp awd tenant W ho had agreed to pay the plaintiff, 
ges: parties. as rent, one-third of the crop raised on the 
demised premises. It is contended by the defendant that 
there can be no recovery by the plaintiff on account of 
any loss of rent, inasmuch as the petition contains no alle- 
gation that his rents were diminished by reason of the over- 
flow. The petition alleges the partial destruction of the 
crops, and so far as its allegations are concerned, the plaintiff 
appears to be the sole owner; but as it appears from the 
testimony that the land was leased on such terms as made 
the plaintiff and his tenant tenants in common of the crop 
until it was divided, (Johnson v. I1offman, 53 Mo. 504,) and 
as no objection was, at any time, taken to the non-joinder 
of the tenant as a party plaintiff, the present plaintiff was 
entitled to have his damages apportioned at the trial. 
Rich v. Penfield, 1 Wend. 380 ; Bradish v. Schenck, 8 John. 
151; Brotherson v. Hodges, 6 John. 108. Instruction num. 
ber three given for the plaintiff virtually directed this to 
be done, and confined his recovery to the loss of rents sus- 
tained by him. The other judges concurring, the judg- 
ment of the cireuit court will be affirmed. 
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Kyox County Savinas Bank v. Correy, Administrator of .he 
Estate of J. V. Strode § Son, Appellant. 


Joint and Several Obligations: severat actions. The recovery of 
a judgment on a note against one of the makers and the adminis- 
trator of the individual estate of a deceased member of a firm 
which was joint maker with him, will not prevent recovery against 
the partnership estate of the firm in another action. Under sec- 
tions1, 2 and 4, Wag. Stat., p. 269, the obiigation is joint and several ; 
upon the death of one of the members of the firm the cause of action 
survives against the administrator of the partnership estate, and 
the holder of the note has the right to sue any other persons liable 
without losing his recourse against the estate. 


Appeal from Knox Circuit Court. 
AFFIRMED. 


This was an action against Lonis F. Cottey as admin- 
istrator de bonis non of the partnership estate of the late 
firm of Johnson V. Strode & Son, on a note executed by 
said firm and one Gardner. The firm had been composed 
of Johnson V. Strode and Jeremiah 8. Strode, but the 
latter had died, and Sylvester Shultz had been appointed 
his administrator, while J. V. Strode, as surviving partner, 
administered the partnership estate until he was removed 
and defendant, Cottey, was appointed in his stead. Other 
facts appear in the opinion. 


Lewis F. Cottey and O. D. Jones for appellant. 


Plaintiff took a joint judgment on a joint contract, 
and the note is merged in the judgment. 2 Kent Comm., 
338. He cannot have another judgment onit. Wag. Stat., 
§ 4,269; Wood v. Ensel, 63 Mo.193; Pfau v. Lorain, (Ohio) 
1 Super. Ct. Rep. 73; 1 Parsons on Notes & Bills, 247; 
Robertson v. Smith, 18 John. 459; Eldred v. Bank, 17 Wall. 
545; Mason v. Elcherd,7 Am. Law Reg. 402. He must 
treat the contract as joint as to all, or several as to all. 1 
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Parsons on Contract, pp. 12, 13,14; Wag. Stat., p- 269, §§ 1, 
4,9; p. 1001, § 7; p. 1053, §$ 8,9; p. 1047, §§ 47, 48. 


Wilson § Cover for respondent, cited Oldham v. Hen- 
derson, 4 Mo. 295; Bryant v. Hawkins, 47 Mo. 410; Gates 
v. Watson, 54 Mo. 585; Armstrong v. Prewitt, 5 Mo. 476; 
Harlan v. Berry, 4 G. Green (Iowa) 212; McReady v. Rog- 
ers, 1 Neb. 124; E£iliott v. Porter, 5 Dana, 299; King v. 
Hoare, 13 M. & W. 504; Hix v. Davis, 68 N. C. 233. 


Norton, J.—On the trial of this cause in the circuit 
court, defendant offered in evidence the record of a suit 
instituted in the Knox county circuit court on the note now 
in controversy, in which suit Johnson V. Strode was sued 
together with Sylvester Shultz as the administrator of the 
individual estate of Jeremiah 8S. Strode, deceased, and one 
Riley Gardner. This suit was dismissed by the cirevit court 
as to Johnson V.Strode,and judgment was rendered against 
said Gardner, and Shultz as administrator, and leave was 
given to withdraw the note sued on. This evidence was 
rejected by the trial court, and its action in that respect is 
the only error alleged by defendant and appellant. 

In view of sections 1,2 and 4, Wagner’s Statutes, 269, 
declaring that all joint obligations shall be construed to be 
joint and several; that in the event of the death of one or 
more of the jeint obligors, the debt shull survive against 
the administrator of the deceased obligor, as well as against 
the survivors; that in all cases of joint assumptions of 
co-partners, suits may be prosecuted against any one or 
more of those who are liable, and in view of the construc- 
tion placed upon them in the cases of Oldham v. Henderson, 
4 Mo. 295; Armstrong v. Prewitt, 5 Mo. 476; Bryant v. 
Hawkins, 47 Mo. 410; Gates v. Watson, 54 Mo. 585, we can 
perceive no error in the action of the court in refusing to 
allow the judgment against two joint obligors to be read 
us evidence in bar of a right of recovery against the ad- 
ministrator of the partnership estate of Strode & Son. 
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The dismissal of the suit as to Johnson V. Strode placed 
him out of court as if he had never been brought in, and 
the suit then proceeded against the administrator of Jere- 
miah Strode’s individual estate and one of the co-obligors 
on the note against whom judgment was rendered, leaving 
the holder of the note, under the authorities above cited, 
with power to sue Johnson V. Strode, either individually 
or as administrator of the partnership estate. Judgment 
affirmed. All concur. 


Lowry v. Rarnwater ef al., Appellants. 


Police Power: DESTRUCTION OF GAMBLING DEVICES WITHOUT JUDICIAL 
CONDEMNATION: CONSTITUTIONAL LAW. A statute which authorizes 
an officer of police, upon information or personal knowledge that 
there is any prohibited gaming table or other gaming device kept 
within his district, to cause the same to be seized and brought before 
him and publicly destroyed, and makes no provision for judicial con- 
demnation, violates the constitutional prohibitions against unreason- 
able seizures and against the taking of property without due pro- 
cess of law, and is, therefore, void. 


Appeal from St. Louis Court of Appeals. 
AFFIKMED. 
hk. 1. Farish for appellant. 


1, The power conferred by the act is the police power 
of the State. It is invoked for the preservation of public 
morals. It is of the same nature as the power to suppress 
nuisances, preserve health, prevent fires and enforcement 
of quarantine laws. The safety of society is the paramount 
law. Public exigency may require summary destruction, 
aud the police power is of necessity despotic in its charac- 
ter, commensurate to the sovereignty of the State. Pot- 
ter’s Dwarris on Stat., p. 450; Cooley on Const. Lim., p. 
596; Tanner v. Trustees of Albion, 5 Hill 121; Comm. v. 
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Colton, 8 Gray 488. The destruction of property constitut- 
ing a common law nuisance, when committed for the public 
safety or health, is sanctioned. In abolishing a nuisance, 
property may be destroyed and the owner deprived of it 
without trial, without notice and without legal compensa- 
tion. Manhattan Manfg. Co. v. Van Keuren, 23 N. J. Eq. 
251; Coe v. Schultz, 47 Barb. 64; Potter’s Dwarris on Stat., 
444 ; Cooley on Const. Lim., 572; Guillotte v. New Orleans, 
12 La. Ann. 432; Mayor of Mobile v. Zuille,3 Ala. 187. 
The proceeding authorized by this act is a summary proc- 
ess of abatement, authorized and growing out of the ne- 
cessity of the case. Hart v. Mayor of Albany, 9 Wend. 
571. : 
2. The setting up or keeping of any gaming device 
is strictly prohibited, and is a highly penal offense in this 
State. Wag. Stat., § 16, p. 501; § 18, p. 502. And there 
can be no property in anything malum per se,in an obscene 
book or picture, gambling devices, &c., and the law does 
not recognize property in obscene prints or immoral instru- 
ments. They are public nuisances, and any one may de- 
stroy them, taking the risk only of establishing the immoral 
character of the article destroyed. Phillips v. Allen, 41 
Pa. St. 481. 

3. Without this power the police authorities are pow- 
erless to suppress a noxious element in society or effectu- 
ally reach and destroy the implements and devices with 
which the gambler plies his avocation. Nor is this pro- 
ceeding a deprivation of property, without compensation 
or due process of law, in the sense of the constitution. It 
is a destruction for the public safety or health (or morals), 
and really for the prevention of its noxious or unlawful 
use. Thissummary process of abatement is authorized by 
commou law, is * due process of law.” 


John D. Johnson for defendant in error. 


Section 7 of said act is in contravention of sec- 
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tions 17 and 18 of the then State constitution, inasmuch 
agit interferes with the citizen’s inviolable right of trial by 
jury, his right in criminal prosecutions to be heard by 
himself and counsel, and.seeks to deprive him of his prop- 
erty otherwise than by the judgment of his peers or the 
law of the land. Wag. Stat., §§ 17, 18, p. 36; Dartmout’ 
College v. Woodward, 4 Wheat. 519, 581; Ames v. Port Llv 

ron, §c., Co., 11 Mich. 1389; Hibbard r. People, 4 Mich. 126; 
Greene v. Briggs, 1 Curtis C. C. 332; Fisher v. MeGirr, 1 
Gray 1; Parsons v. Russell, 11 Mich. 129; Errine’s Appeal, 
16 Pa. St. 256; State v. Staten, 6 Cold. 244; Cooley’s Const. 
Lim., 356, n. 1; 362, 410, n.1; Hall v. Marks, 34 Ill. 363; 
Chandler v. Nash, 5 Mich. 409; Flournoy v. Jeffersonville, 17 
Ind. 170; Poppen v. Holmes, 44 Ill. 360; Bullock vr. Geomble, 
45 Ill. 218; Donovan v. The Mayor, 29 Miss. 247; Rockwell! 
v. Nearing, 35 N. Y. 306; Leavitt v. Thompson, 56 Barb. 
543; Van Zant v. Waddel, 2 Yerger 260; Greene v. James, 
2 Curtis C. C. 187; State v. Snow, 3 R. I. 64; Beekman v. 
Saratoga R. R. Co.,3 Paige 45; Grray v. Kimball, 42 Me. 
299; Willis v. Legris, 45 Ill. 289; Cooley’s Const. Lim., 
582, 583,585; Pomeroy Const. Law, ss 246, 329; Story 
on Const., § 1954. 


ITenry, J.—The petition alleged substantially that on 
the 19th day of May, 1874, the defendants Watkins, Iluth- 
sing, Gardner and Iamilton, at the instigation of defend 
ants Rainwater and Huebler, being by them employed ani 
assisted, with force, &c., broke and entered the house and 
dwelling of plaintiff in the city of St. Louis, and took 
and carried away an extension dining table, the property 
of plaintiff, of the value, &c., and destroyed it to his dam- 
age, &e. Defendants pleaded in justification, that the de- 
fendant, C. C. Rainwater, was at that time vice-president 
of the board of police commissioners of the city cf St. 
Louis and acting president, and, as such, under and in pur- 
suance of the act to establish said board, issued his warrant 
to defendant, Iluebler, an officer of the pclice force; that 
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at said time and at the place named in the petition, there 
was kept a prohibited gaming table, or other gaming de- 
vice, of which said acting president had received satisfac- 
tory information, and that said oflicers charged with the 
execution of said warrant did, in pursuance of said act for 
the purpose of executing said warrant, break open the 
doors, and, for that purpose, had the assistance of the other 
defendants as members of the police force, and that, in 
pursuance of said act of the General Assembly, they caused 
said prohibited gaming table to be publicly destroyed, and 
that the wrong complained of by defendant was the above 
and no other. 

On the pleadings the circuit court rendered judgment 
for plaintiff, which was affirmed at general term, and on 
appeal to the court of appeals was by that court affirmed, 
and is now here on appeal from that judgment. Since this 
case was decided by the court of appeals, that of McCoy v. 
Zane was decided by this court, (65 Mo. 13,) wherein this 
-ourt intimated an opinion that sections 24, 26 and 27, Wag. 
Stat., 503, are constitutional. These sections are iden- 
tical with sections 5, 6 and 7 of the act creating the board 
of police commissioners for the city of St. Louis, except 
that sections 24, 26 and 27 of the general statutes confer 
the power upon any judge or justice of the peace, which 
by the police commissioners’ act, is conferred upon the 
acting president of the board. 

Section 5 of the act creating a board of police com- 
missioners provided that: “ Whenever the acting presi- 
dent of said board (in the general statutes ‘any judge or 
justice of the peace’) shall have knowledge or shall receive 
satisfactory information that there is any prohibited gam- 
ing table, or other gaming device, kept or used in the city 
of St. Louis, he shall have power to issue, and it shall be 
his duty forthwith to issue a warrant directed to some 
officer of the police force under said board (in the general 
statutes ‘t» the sheriff or any constable’) to seize and bring 
before him such gaming table or other gaming device.” 
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Section 6. “The officer charged with the execution 
of such warrant shall have power, if necessary, to break 
open doors for the purpose of executing the same, and for 
that purpose may have the assistance of the whole police 
force.” 

Section 7. It shall be the duty of such acting presi- 
dent (in the general law ‘of the judge or justice of the 
peace’) before whom any such prohibited gaming table or 
gaming device shall be brought, to cause the same to be 
publicly destroyed by burning or otherwise.” 

In MeCoy v. Zane the constitutionality of the sections 
upon which the proceedings of Judge Hendricks were 
based was not considered by this court, Napton, J., observ- 
ing that “in view of the conclusions we have reached in 
the case, it is unnecessary to determine the questions which 
have been so extensively discussed by the counsel in regard 
to the constitutionality of these statutory provisions.” It 
is, therefore, in this State, an open question with which we 
are, in this case, directly confronted. By the general law 
a judge, or a justice of the peace, and by the act establish- 
ing the board of police commissioners, the acting president 
of the board may issue his warrant directing a constable, 
or police officer, to bring before him any gaming table or 
gaming device alleged to be used for gaming purposes, 
and, without any further investigation, order its destrue- 
tion. A legislative act which authorizes an oflicer, without 
notice to the owner, or even the semblance of a judicial 
investigation, to seize and destroy the property of a citizen, 
‘annot be sustained under a constitution which declares 
that “no State shall deprive any person of life, liberty or 
property without due process of law.” Lord Coke says 
that the words “ per legem terrae”’ mean by due process of 
law, and being brought into court to answer according to 

law. In the language of Curtis, J., in (rreene v. Briggs, 1 
Curtis 325, the werds “ law of the land” do not mean any 
act which the assembly may choose to pass. If it did, the 
legislative will could inflict a forfeiture of life, liberty or 
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property without atrial. The exposition of these words 
as they stand in magna charta, as well as in the American 
constitutions, has been that they require “due process of 
law,” and in this is necessarily implied and included the 
right to answer to and contest the charge, and the conse- 
quent right to be discharged from it unless it be proved.” 
In Cooley’s Constitutional Limitations, p. 362, the learned 
author says: ‘ Nor can a party by his misconduct so for- 
feit a right that it may be taken from him without judicial 
proceedings in which the forfeiture shall be declared in 
due form.” 

Forfeitures of rights and property cannot be adjudged 
by legislative acts, and confiscations without a judicial 
hearing after due notice would be void as not being due 
process of law. Ib., 305. Judge Selden, in Weynhauser v. 
The People, 3 Kernan, said the words due process of law 
must be understood to mean that no person shall be de- 
prived by any form of governmental action of cither life, 
liberty or property, except as the consequence of some 
judicial proceeding appropriately and legally conducted. 
Judge Cooley, in his work on constitutional limitations, 
speaking of laws to prohibit the sale and manufacture of 
intoxicating drinks as a beverage, declaring them a nui- 
sance and providing for their condemnation and destruction, 
remarks that “ it is only where, in framing such legislation, 
care has not been taken to observe those principles of pro- 
tection which surround the persons and dwellings of indi- 
viduals, securing them agaiust unreasonable searches and 
seizures, and giving them a right to trial before condem- 
nation, that the courts have felt at liberty to declare that 
it exceeded the proper province of police regulation.” We 
doubt if a case can be found in any State in the Union 
sustaining an act conferring such power upon a judge, 
justice of the peace, police commissioner or any other 
officer as the president of the board of police commission- 
ers is invested with, by the sections 5, 6 and 7 of the act 
establishing that board; similar, but infinitely less obnox- 
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ious, acts have been hekd void in Massachusetts, (1 Gray 1.) 
in Michigan, (4 Mich. 126,) and in other States. In Lin- 
coln v. Gray, 27 Vt. 355, the court obscrves of their statute 
for the scizure and destruction of intoxicating liquors: 
“Tt would be somewhat remarkable if an enlightened 
Legislature at the present day should pass a law with an 
intention to have liquors adjudged forfcited by a judicial 
tribunal, and ordered to be destroyed, without a trial and 
without proof that they were intended for sale contrary to 
law, and we apprehend that the statute docs not require us 
to put the Legislature who passed this act in so awkward 
a dilemma.” If valid, what we have regarded as guaran- 
ties of our rights of property, both in the federal and State 
constitutions, are unmeaning phrases, calculated to lull us 
into a sense of security rather than to afford us protec- 
tion against invasions of what we have regarded as sacred 
rights. 

We are not unmindful of the duty of the courts to 
weigh carefully a!l that may be urged in favor of the va- 
lidity of an act of the legislative department of the gov- 
ernment, before declaring it in conflict with the organic 
law, and ouly to announce such a conclusion when no 
doubt is entertaincd of its correctness. After a careful 
examination of tlie 7th section of the act under considera- 
tion, and numerous edjudications of the courts of other 
States bearing upon tlie question involved, we are satisfied 
that it is in conflict with the 14th amendment to the Fed- 
eral constitution, and, therefore, invalid. 

If the 7th section full the 5th cannot stand, for it au- 
thorizes an arbitrary scizure of the property, with no pro- 
vision made for its disposition. The officer before whom 
it may be taken may hold it against tlie owner indefinitely. 
Ile cannot by snit recover it, because, assuming the con- 
stitutionality of the section, the seizure of the property, 
as well as the holding by the officer, wonld be lawful. It 
is “ an unreasonable seizure” of private property and a vio- 
lation of section 23, article 1, of the constitution of 1865, 
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An act which, under the pretext of preserving public mor- 
als, provides for the scizure of private property, should 
also provide a summary mode of judicial proceedings for 
determining whether it is the kind of property and was 
used or held for purposes condemned by the act. Even to 
authorize the property to be scized and held until in an 
ordinary action at law for the recovery of his property, the 
claimant should negative the allcgations in the warrant of 
ciznre, would he oppressive and unjust, and not in har- 
mony with the spirit of our constitution. THence a statute 
which anthorizes a seizure of private property under a 
warrant issued in pursuance of provisions such as are con- 
tained in section 7, should also afford a speedy trial to 
ascertain whether the property is of the character and is 
used or held for the pu: poses condemned by the act, and 
muking provision for duly notifying the owner and giving 
him lis day in court. The constitutional safeguards thrown 
around the rights of property are not to be demolished in 
order to suppress gambling or gambling houses. The vices 
which acts authorizing these summary proceedings pro- 
pose to cradicate are inconsiderable in comparison with the 
value of the constitutional guarantees which secure to the 
citizen his liberty and his property. We recognize the 
right of the State to adopt and the propricty of a rigorous 
enforcement of Jaws for the suppression of gambling and 
gambling houses, but these laws may be so framed as to 
harmonize with those constitutional provisions, and hasty 
and inconsiderate legislation which disregards them cannot 
be upheld. 

We are of the epinion that the 5th section, standing 
by itself, is in conflict with the constitution, and holding 
that the 7th section is void, the 5th does not stand alone, 
and is also void. The cases cited in the discussion of the 
constitutionality of the 7th section we think fully sustain 
our views in regard to the 5th section. We express no 
opinion on that phase of the constitutional question with 
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respect to the 5th section, discussed by the court of ap- 
peals. All concurring, the judgment is affirmed 


Pear., Plaintiff in Error, v. Hervey. 


Enforcement of Agreement fora Lien: vENDOR’s LIEN: REFORM- 
ING MARRIED WOMAN’S DEED. One H having contracted for the pur- 
chase of certain land, and being unable to pay the whole of the 
purchase money, plaintiff’s testatrix advanced what was lacking. 
upon an agreement with H and his wife that she, the testatrix, should 
ave security upon the land, and to that end that the same shoulé 
be conveyed to plaintiff as trustee for her. As soon as the money 
was paid the land was conveyed by the vendor to Mrs. H, who. on 
the same day, intending to carry out the agreement, conveyed to 
plaintiff as trustee, by a deed in which, however, her husband did 
not join. In an action against H and wife to have a lien declared 
and enforced against the land for the purchase money so advanced; 
Held, ist, that unlessthe deed to Mrs. H created in her a separate es- 
tate, ncr conveyance not joined in by her husband could not be 
made the basis of any action either at law or in equity, and hence 
the action could not be sustained asa proceeding to reform the deed 
to plaintiff, 2nd, that as the vendor had been paid in full and had 
executed a conveyance, no vendor’s lien could arise; 3rd, that no 
equitable lien upon Mrs. H’s interest in the land could arise out of 
the agreement for a lien, unless she had a separate estate; but 4th, 
the agreement, unless defeated by the statute of frauds, was good 
against H so far as his marital interest in the land was concerned. 


Urror to Montgomery Circuit Court. 
REVERSED. 
Henry Flanagan for plaintiff in error. 


1. The testatrix having advanced two-thirds of the 
purchase money with the distinct understanding between 
all the parties that the land should be charged with a lien 
to secure the payment of the same, the plaintiff 1s entitled 
to the benefit of a vendor’s lien, and it ought to be enforced 
inhis favor. Warren v. Fenn, 28 Barb. 334. 
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2. The rule that a vendor’s lien can only be enforced 
by the vendor, has several well defined exceptions. Smith 
v. Schneider, 23 Mo. 447; Lewis v. Chapman, 59 Mo. 371; 
Wells v Morrow, 38 Ala. 125; Nichols v. Glover, 41 Ind. 
24; Ripperdon v. Cozine, 8 B. Mon. 465; White v. Downs, 40 
Texas 225; Francis v. Wells, 2 Col. 660; Smith v. Smith, 9 
Abb. Pr. (N. 8.) 420; Pinchain v. Collard, 13 Texas 333; 
Perkins v. Gibson, 51 Miss. 699; Dryden v. Frost, 3 Mylne 
& C. 670; Mitchell v. Butt, 45 Ga. 162; Pitts v. Parker, 44 
Miss. 247; Selby v. Selby, 4 Russell Ch. 336. The sum of 
these cases is that the lien is something more than a mere 
personal equity, that it may be assigned and that another 
may be subrogated to the position of the vendor, and en- 
force the lien in his own name. 

8. If the making of a promissory note by the ven- 
dee to a third party, at the request of the vendor, for the 
purchase money of real estate, is sufficient to transfer the 
lien, (as held in Mitchell v. Butt, supra,) why should not a 
verbal agreement between the vendor, vendee and the per- 
son who actually pays the purchase money, that the lien 
should be assigned to the latter, be sufficient? The mak- 
ing of the note cannot obviate the difficulty presented by 
the statute of frauds, if that be suggested, for it is merely a 
promise to pay a debt, not a contract touching land. They 
ure both parol agreements with a most persuasive equity in 
favor of the one with him who advances the purchase 
money. If it bea fraud as between vendor and vendee, 
to permit the latter to retain both the land and the purchase 
money, why is it not a fraud to permit the vendee to retain 
land for which another party has paid the consideration, 
without requiring him to re-pay the money, and subjecting 
the land to its payment? He who advances the money to 
pay for land, at the request of the vendee, with the under- 
standing thut the lien is to continue in his favor, will, in 
equity, be subrogated to the rights of the vendor to the 
extent of the money advanced, and will be entitled to have 
‘he original lien enforced in his favor. 


1—,0 
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4. Even though the mortgage be invalid as a contract 
of a married woman, it may be sustained as the act of a 
trustee, and equity will enforce itas such. David J. Her- 
vey paid $200 of the purchase money—the only money 
paid by the vendee. None of the money was advanced by 
Mrs. Hervey, and, therefore, although the legal title to the 
land was in her, David, her husband, was really the owxer 
—there was a resulting trust in his favor. Equity will, 
unler the circumstances, treat her as the trustee of her 
hnsband. Her coverture did not disqualify her to act in 
that capacity. Burnaby v. Griffin, 3 Ves. 266; 2 Kent 
Com., 151; 1 Bishop on Marr. Wom., § 700; 2 Bishop on 
Marr. Wom., §§ 118, 125; 1 Perry on Trust., $§ 124, 
165; Persons v. Persons, 25 N. J. Eq. 250; Gridley v. Wy- 
nant, 23 How. 500; Sugden on Powers, 184; Clarke vr. 
Saxon, 1 Hill (S. C.) Ch. 69; Claussen v. La Franz, 1 Clark 
(Lowa) 227. 


A. O. Sanders also for plaintiff in error. 


The amount paid by plaintiff’s testatrix together with 
the accruing interest thereon became a claim upon the 
lands and should be enforced against them. Thompson v. 
Renoe, 12 Mo. 159; Valle v. Fleming, 29 Mo. 157. The 
original agreement was fully complied with by plaintiff’s 
testatrix upon the payment of the money; and equity will 
protect her and enforce her claim upon the lands against 
Ilervey and wife, and their assignees and grantees, with 
notice of her claim upon the lands. Paul v. Chouteau, 14 
Mo. 580; Farrar v. Patton, 20 Mo. 83; Wallace v. Wilson, 
30 Mo. 336. The additional agreement to protect and pre- 
serve the original claim of plaintiff’s testatrix upon the 
lands by the execution of a deed of trust on the same, and 
the attempted execution of the same, did not invalidate or 
supersede the original claim in favor of plaintiff’s testa- 
trix on the lands created by the original agreement. Pem- 
berton v. Johnson, 46 Mo. 342; Pratt v. Clark, 57 Mo. 189. 
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A bill in equity to enforce the claim of plaintiff’s testatrix 
on the lands is the proper remedy. Pratt v. Clark, 57 Mo. 
189; Valle v. Fleming, 29 Mo. 157. 


G. Pitman Smith for respondents. 


1. The plaintiff is not entitled to a vendor’s hen. 
The purchase money has been paid, and besides, this lien 
does not arise in favor of a third party who pays the pur- 
chase money for the vendee. Washburn on Real Prop., 
537, 40; Stansell v. Roberts, 13 Ohno 148; Skaggs v. Nelson, 
25 Miss. 88; Crane v. Caldwell, 14 Ill. 468; Sugden on 
Vendors, pp. 65, 74. Besides, the testatrix accepted the 
deed of Mrs. Ifervey as her security, and this, if she were 
otherwise entitled, would be a waiver of the vendor’s lien. 
Brown v. Gilman, 4 Wheat. 255. 290; Garson v. Green, 1 
John. Ch. 308. Vendor’s lien is a personal one, and does 
not pass by assignment. Shall v. Biscoe, 18 Ark. 142. 

2. Plaintiff has misconceived his remedy. Ile should 
have brought an action at law for damages against Hervey 
for failing or refusing to execute his agreement, to execute 
a deed of trust to plaintiff’s testatrix, the law being ample 
for this purpose, if there were suflicient consideration for 
the agreement. Equity cannot relieve the plaintiff, either 
by establishing a vendor’s licen or the “ first lien,” as stated 
in the petition, because the vendor received the purchase 
money, and a third party cannot be substituted in his place. 
Nor can equity correct or reform the deed of trust exe- 
euted by Mrs. Hervey, because it was received, held and 
acted upon by plaintitf’s testatrix for ten years and over, 
as the very security agreed upon at the time of the con- 
veyance of the land to Mrs. Hervey, and because equity 
has no power to interfere, to correct or to relieve against 
a want of knowledge of the requirements of the statute, as 
“equity follows the law” and cannot change its require- 
ments. Nor can it aid the defective execution of the power 
by attempting to compel the husband to join with the 
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wife in the execution—this last falling within the province 
of the courts of law in a suit for damages on the agree- 
ment to execute. “ Every man is bound to know the law.” 
No mistake of facts, accident or fraud alleged or appearing, 
plaintiff cannot maintain his action. The deed cannot be 
reformed. A deed made by a married woman without 
joinder of her husband, gives no parties any rights before 
the courts, but is absolutely void. 1 Wag. Stat., $$ 2, 3, 
273; Shroyer v. Nickell, 55 Mo. 264; 2 Kent Comm., 151; 
Miller v. Hine, 13 Ohio St. 565; Miller v. Wetherby, 12 Iowa 
415. Soa deed made by a married woman not relating to 
her sole and sepsrate property, is void. 1 Washburn on 
Real Prop., 305; Murray v. Emmons, 19 N. H.483; 1 Black. 
Comm., 444; Hla v. Card, 2 N. H. 175; Comyns Dig. Tit., 
Barron § Feme, O. ; 

3. But the plaintiff clearly shows by his petition that 
the husband had an interest in this land, and he now wishes 
him made a party to this deed, for this reason, viz: “That 
as the husband did not sign the deed, he is unable to exe- 
eute his trust.” The husband undoubtedly had a right to 
withhold his signature from the instrament—the statute 
makes it a matter of choice with him, and equity would 
not influence, much less compel him to become a party 
now. He was interested—we are bound to believe that it 
was his money that paid for the property, although pur- 
chased in the wife’s name. The petition shows that the 
contract was made with both husband and wife, that Mrs. 
Wyatt agreed to lend the money to the husband and wile, 
and that they agreed to give her a mortgage on the prop- 
erty to secure the amount. The money was loaned to the 
husband, or in other words, it was his money when once 
the loan was made. Rhoades v. Gordon, 38 Pa. St. 277; 
Boatman v. Curry, 25 Mo. 433; Haugh v. Blythe, 20 Ind. 
24. Hence the husband had a large interest in this prop- 
erty, which he refused and still refuses to convey to this 
plaintiff, and which both law and equity will uphold him 
in refusing to convey as his clear right and prerogative. 
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The deed then was absolutely void and a nullity, there- 
fore, can bind nobody. 


Ifovau, J.—It appears from the petition in this case 
that in May, 1863, David J. Hervey purchased of James 
M. Foreman certain tracts of land situated in Montgomery 
and Warren counties. for the sum of $600. The petition 
recites: “That on the 19th day of May, 1863, at a meet- 
ing of the said parties by agreement, for the purpose of 
completing the said purchase, and the said David J. Hervey 
not then having the said amount of the purchase money, 
agreed upon, as aforesaid, to pay for the said real estate, 
an agreement, as follows, was then and there entered into 
by and between said David J. Hervey, James M. Foreman 
and Patience Wyatt, plaintiff’s testatrix, to-wit: That 
said Foreman and his wife should convey said real estate 
to defendant, Marinda C. Hervey, wife of said David J. Her- 
vey, at and for the price and consideration of $600; that 
suid’ David J. Hervey should pay to said Foreman $200 of 
the said $600, and that the balance of said sum of $600, 
to-wit: $400 remaining unpaid should be advanced to the 
sid Foreman by the said Patience Wyatt; and that by 
virtue of the payment by said Wyatt of the said amount 
to said Foreman, the said Wyatt should have and hold a 
first claim and lien upon said real estate, and the same 
should be held to secure to her the payment of said amount 
at the expiration of twelve months, with ten per cent. 
interest thereon, as the purchase money of said real estate ; 
and it was further agreed by and between said David J. Her- 
vey and Marinda C. Hervey and Patience Wyatt, that for 
the purpose of better securing and preserving to the said 
Wyatt the said first claim and lien on said real estate, upon 
the conveyance of the said real estate to said Marinda C. 
Hervey, the same should be conveyed to this plaintiff as 
trustee in trust to secure to said Wyatt the payment of 
the said $400 at the expiration of said time, together with 
interest thereon as aforesaid. Plaintiff further states that 
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on the day of the said agreement, and in pursuance thereof, 
said Foreman and wife conveyed the said real estate by 
deed to Marinda C. Hervey, and the said David J. Hervey 
paid to said Foreman the said sum of $200, and the said 
Wyatt advanced and paid over to said Foreman the said 
sum of $400; that on said day and at said time the said 
David J. and Marinda C. Hervey, then desiring, intending 
and undertaking to convey the said real estate to this 
plaintiff as trustee in trust as aforesaid, caused to be exe- 
cuted and delivered a certain instrument of writing intend- 
ing and purporting therein to be a conveyance of the said 
real estate to this plaintiff as trustee in trust as aforesaid, 
which instrument of writing was signed and executed 
alone by said Marinda C. Hervey, the said David J. Her- 
vey neglecting and failing to sign and execute the same; 

* * that on the 5th day of September, 1870, 
the said David J. and Marinda C. Hervey, at the instance 
and request of the defendant, George Pitman Smith, the 
son and agent of one George Smith, Sr., executed and de- 
livered their certain deed of trust to one G. W. Hammett, 
as trustee, and conveying therein to said trustee the said 
real estate in trust to secure the payment of certain in- 
debtedness then past due and owing by said David J. Her- 
vey tosaid George Smith, Sr.; that on the 29th day of 
November, 1873, a sale of the said real estate was had and 
made under and by virtue of the terms of said deed of 
trust to said Hammett, and at the said sale the defendant, 
George Pitman Smith, became and was the purchaser of 
the said real estate at and for the price and sum of $55; 

* * that at and prior to the execution and de- 
livery of the said deed of trust to the said Ilammett, the 
said Uevrge Smith, Sr., and the defendant, George Pitman 
Smith, had actual and constructive notice of the aforesaid 
conveyanc* of the said real estate to said Marinda C. Iler- 
vey, and of the payment, as aforesaid, of the said sum of 
£400.by said Wyatt to said Foreman, and of the aforesaid 
first claim and lien on said real estate in favor of said 
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Wyatt, to secure to her the payment of said amount and 
interest at said rate, as purchase money of said real estate 
due and unpaid, and of the said agreement by and between 
defendants, David J. and Marinda C. Hervey, and said 
Foreman and said Wyatt, as stated hereinbefore, and of 
each and every particular, and each item of said agree- 
ment, and in particular that said real estate was to be held 
to secure to said Wyatt the payment of said sum cf $400 
and interest thereon at said rate, and of the execution and 
delivery of said instrument of writing by said Marinda C. 
Hervey to the plaintiff, as trustee as aforesaid ; and he avers 
that at the said time, and immediately after the said notice, 
the defendant, George Pitman Smith, then acting as agent 
as aforesaid, then and there recognized and acknowledged 
the said claim and lien on said real estate in favor of said 
Wyatt to be a first claim and lien, and that the claim and 
lien created by said deed of trust to said Hammett was a 
subsequent claim and lien to the said claim and lien of the 
said Wyatt.” 

The prayer of the petition is, that a lien be declared 
to exist in favor of Patience Wyatt, on the land described, 
for the money advanced by her, and that the same be en- 
forced against said land so purchased by the defendant, 
Smith. ‘To this petition the defendants demurred, and final 
judgment was rendered thereon in their favor. This is 
not a proceeding to reform the deed of Marinda C. Her- 
vey, and if it were it could not be maintained, inasmuch as 
it does not appear that the conveyance from Foreman to 
her created in her a separate estate, and the conveyance 
executed by her, therefore, in which her husband failed to 
join, cannot be made the basis of any action either at law 
or in equity. Shroyer v. Nickell, 55 Mo. 264; Marquat v. 
Marquat, 7 Uow. Pr. 417; s.¢.,12 N. Y. 336. Neither can 
this suit be maintained for the purpose of enforcing a ven- 
dor’s lien in favor of Patience Wyatt for the $400 advanced 
by her to Ilervey to complete his payment for the land, as 
no vendor’s lien arises when the vendor executes and de- 
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livers a conveyance to the purchaser, and the whole pur- 
chase money is paid to the vendor. Skaggs v. Nelson, 25 
Miss. 88. Nor can any equitable lien on Mrs. Hervey’s 
interest in the land conveyed to her, arise-from the mere 
agreement of Mr. and Mrs. Ilervey that Mrs. Wyatt should 
have such lien, as it does not appear that Mrs. Llervey was 
eapable of contracting in reference thereto. The agree- 
ment, however, will be good as against Mr. Hervey so far 
as his marital interest is concerned, unless it should appear 
thet sach agreement was not in writing and Mr. Her- 
vey should repudiate the same by a plea of the statute of 
frauds. In this view of the case we will reverse the judg- 
ment and remand the cause. All concur. 


Donnan v. Tue INTELLIGENCER Printine aND PuDbLISHING 
Company, et al., Appellants. 


1. Deeds, Construction of: GrantinG cLAuse prevairs. If there 
is a conflict between the granting clause and other parts of a deed, 
the latter must give way. Thus: where in a deed of trust the 
granting clause described the subject matter of the conveyance as 
an undivided two-thirds interest, and a sulisequent clause empow- 
ered the trustee, upon condition broken, to sell the whole of the 
property; eld, that the trustee could only make title to an undi- 
vided two-thirds interest. 


to 


Pleading: pverect or parties. The objection of defect of parties, 
if it appears on the face of the petition, should be raised by de- 
murrer, if it does not so appear, by answer, and if not so raised it 
will be deemed waived. 

3. Estoppel: peep or trust. In asuit to foreclosea deed of trust 
given to secure two notes, one of the defendants by separate an- 
swer asserted absolute title in his co-defendant. He had already 
sold the property to his co-defendant with warranty of title. A 
foreclosure having been ordered; J7eld, that these facts estopped 
him to claim the benefit of the foreclosure as owner of one of the 

two notes, 
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Appeal from Lafayette Circuit Court—Hon. Wu. T. Woon, 
Judge. 


AFFIRMED. 


This is a suit brought by Andrew Donnan against the 
Intelligencer Printing & Publishing Company, Wm. G. 
Musgrove and John R, Reavis, to foreclose a deed of trust 
upon an interest in certain printing presses and other 
articles constituting the furniture and equipment of a 
printing office. Defendant, Musgrove, was originally the 
owner of all the property. He sold it to Donan, Reavis & 
Dounan, a firm composed of Peter Donan, Andrew F. Don- 
nan and the defendant, Reavis, who gave their joint note for 
$3,000 for part of the purchase money, and to secure the 
payment of this note executed a deed of trust to one Allen 
as trustee, the granting clause of which described the 
property conveyed as “the undivided two-thirds interest 
of, in and to each and every of the following articles,” (de- 
scribing the property in controversy,) while another clause 
stipulated that until condition broken the property should 
remain in possession of the grantors, but after condition 
broken the trustee “may, in person or by agent, take pos 
session of the whole of said property * * anil 
sell the same on the terms, notice and for the purpose a 
hereinbefore stated,” and a third clause declared that the 
deed was given to secure “the balance of the purchase 
money remaining unpaid for the whole property.” This 
deed was acknowledged and recorded May 16th, 1874. 
Previous to this, said Andrew F. Donnan had borrowed 
$500 of plaintiff and had given his note for the amount; 
and on the 8th day of February, 1875, the firm borrowed 
$500 ot one Stephen G. Wentworth, giving their note for 
the amount. To secure these notes defendant Reavis and 
said Andrew F. Donnan, on the 8th day of February, 1875, 
executed a deed of trust whereby they conveyed to one Wm. 
Wen'werth property described as “our entire interest in ”’ 
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the same . property cov cred by the first conveyance. This 
was acknowledged and recorded February 9th, 1875. De- 
fendant Musgrove afterwards purchased of Wentworth 
his $500 note. Default was then made in the payment of 
the $3,000 note, and Musgrove caused the deed of trust secur- 
ing the same to be foreclosed. At the sale he became the 
purchaser, and afterwards sold to the Intelligencer Print- 
ing & Publishing Company. TIlis bill of sale purported to 
convey all of the property in controversy, and contained 
a clause of warranty of title to the whole. The purchase 
money was paid by the company in 150 shares of its own 
stock. 

The pleadings need not be particularly noticed, except 
the separate answer of Musgrove, which, among other 
things, averred that the trustce in the first deed of trust 
had sold and conveyed to him the whole of the property, 
and that afterwards he had sold and conveyed the whole 
of it to his co-defendant, the Intelligencer Printing & Pub- 
lishing Company, “who is now the owner of and entitled 
to the possession of said property,’ and denying the right 
of plaintiff to have any relict, prayed the court to protect 
the rights of himself and the interests of tle company, 
and to declare the title of the property to be in the com- 
pany. 

At the trial the defendant objected to the introduction 
of any evidence by the plaintiff on the ground that neither 
the grantors in the deed of trust souglit to be foreclosed, 
nor the maker of the note secured by it, nor the trustee, 
were made parties defendant to the suit. This objection 
was overruled by the court and evidence having been heard 
on both sides, the court found that the plaintiff was entitled 
to have the deed of trust foreclosed on an undivided two- 
ninths interest in said property, and decreed accordingly. 
Defendant, Musgrove, claimed that if there was to be a 
foreclosure he was entitled, by virtue of his ownership of 
the $500 note originally held by Wentworth, to share the 
proceeds of the sale equally with plaintiff, but the court 
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held him estopped to make such claim by reason of his bill 
of sale with warranty, and his acts and doings with refer- 
ence to said property, as well as by the foregoing averments 
of his answer; and ordered the sale to be made for the 
plaintiff’s sole benefit. From this decree the defendants 
appealed. 


Ryland § Ryland tor appellants. 


1. The deed of trust conveyed to Allen two-thirds 
of each article of the property, with power to sell the 
whole property, upon detault in any condition thereef. A 
power coupled with an interest and to secure the unpaid 
purchase money on the whole property is thus created ; and 
the use of the word “ whole,” as recited in said deed of 
trust in connection with the unpaid purchase money, 
shows that the power given to the trustee to take pos- 
session of the whole property and sell the same, was 
rightfully exercised by the trustee. Steele v. Farber, 37 
Mo. 71; 4 Cruise’s Dig., (Greenl. Ed.) side pp. 133,137; 4 
Kent Comm., (8 Ed.) side pp. 316, 822; Sugden Powers, 
(3 Am. Ed.) 563, § 31, side p. 526; Gentry v. Robinson, 55 
Mo. 263; McKnight v. Wimer, 38 Mo. 137. 

2. The surrender of the property by the grantors to 
the trustee for sale, the actual sale and delivery by the 
trustee to Musgrove demonstrate beyond doubt the con- 
struction placed on said deed by all the parties thereto, and 
that the title to the whole property passed under the sale 
made by Allen in execution of the power. Reilly v. Chou- 
guette, 18 Mo. 220. As there can be no sale of personal 
property without delivery, in order to convey a good title, 
it was a wise provision in the trust deed to authorize the 
trustee to take possession of, and sell the whole property, 
and thus be in position to make the sale complete by deliv- 
ery. It is an impossibility to deliver possession of an 
undivided interest in personal property without delivering 
the whole property. An action of replevin cannot be 
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maintained by one joint owner against another. Cross v. 
Hulett, 53 Mo. 397. As a general rule no one desires to 
purchase such an interest in personal property. Donan, 
Reavis & Donnan, foreseeing the difficulties attending the 
sale of an undivided interest in the property, and being 
the sole owners thereof, empowered the trustee to seil the 
whole. 

3. Neither the said trustee nor the grantors in said 
deed of trust are made parties. The necessity for such 
parties being made defendants is not overcome by any alle- 
gation of the petition. The legal title to the property, so 
far as this deed of trust was concerned, was in the trustee, 
Wentworth. State v. Koch, 47 Mo. 582; Bergesch v. Keevil, 
19 Mo. 127; Pace v. Pierce, 49 Mo. 393; Lacey v. Giboney, 
36 Mo. 320; Robertson v. Campbell, 8 Mo. 365, 615; Stony 
Eq. Plead., £§ 201, 207, 209, 236; 2 Story Eq. Jur., § 1526. 
Had there been a sale under the decree, the purchaser 
would have obtained not a title, cither legal or equitable, 
but at best only a barren right to proceed in equity against 
trustee and ecestuis que trust. Siemers v. Kleebury, 56 Mo. 
196. The title would still remain in the trustee. Beryesch 
v. Keevil, 19 Mo. 127; State v. Koch 47 Mo. 582. 

4. The court erred in refusing to ascertain the amount 
duc Musgrove on the note transferred to him by Went- 
worth. It is admitted to be due; the prayer of the peti- 
tion is, that the amount due be ascertained and the property 
conveyed be sold to pay the same, with amount due plaintiff. 
It was a partnership debt of Donan, Reavis & Donnan, 
and the property conveyed to secure it was partnership 
property, while the debt of plaintiff was an individual 
debt due him from his son. J/ill:der v. Francisco, 65 Mo. 
598; Story on Part., (4 Ed.) § 365, «:. 572, note 2; 3 Kent’s 
Comm. Lee., 53, pp. 64, 65 (4 Ed.); Carlisle v. Mulhern, 19 
Mo. 56; Matthews v. Hunter, 67 Mio. 293; Wilder v. Keeler, 
8 Paige 167; Layne v. Matthews, 6 S*aige 19. 

5. Musgrove is not estoppea jisom having his debt 
enforced against the property beca:++ he had sold it to the 
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Intelligencer company by bill of sale with warranty. The 
company pleads no estoppel and asserts no rights in antag- 
ouism to him. If the plaintiff’s position be true that 
Musgrove only acquired title to two-thirds of the property 
by virtue of the conveyance to Allen, trustee, and the 
foreclosure thereunder, then by acquiring the note given 
to Wentworth he was equally, to say the least, entitled 
with plaintiff to share the proceeds of the sale of the two- 
pinths of the property under the deed of trust sued .on, 
and he is entitled to assert this right so as to make good 
pro tanto, his conveyance to the Intelligencer company, 
which was also virtually to himself, for the bill of sale re- 
cites that the consideration paid was shares of stock in 
said corporation, and that which affects the title of the 
corporation in like manner affects the mghts of Musgrove. 
It his sale did not pass the title, then he is entitled, for his 
own protection, and that ot the grantee, to insist upon the 
lien and benefits of his deed of trust. State v. Koch, 47 
Mo. 582; Bergesch v. Keevil, 19 Mo.127; Robertson v. Camp- 
bell, 8 Mo. 365, 615. 


Alex. Graves for respondent. 


1. The deed of trust executed by Donan, Reavis & 
Donnan, to Musgrove, only authorized a sale by trustee of 
an undivided two-thirds interest in the property therein 
embraced. 1 Chitty’s Blackstone (Ed. 1876) top page 241; 
Major ¢. Bulkley, 51 Mo. 232; Mott v. Richtmyer, 57 N. Y. 
33; 3 Washburn on Real Prop., (4 Am. Ed.) 867, § 7; Id, 
p- 436, §§ 60, 61, 62, 63; 1 Chitty on Cont., (11 Am, Eu., 
122; Bishop on Cont., §§ 598, 599. 

2. The court could not, upon the averments in the 
answer of defendant, Musgrove, and the evidence, have 
granted him any relief whatever. 2 Wharton’s Law ot 
Ev., 837; Bruce v. Sims, 34 Mo. 251; Speck v.*Raggin, 40 
Mo. 405; Jlolmes v. Eresh,9 Mo, 214; Holland v. Anderson, 
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38 Mo. 55; Miltenberger v.. Morrison, 39 Mo. 71; Kasley . 
Prewitt, 37 Mo. 362; Northeraft v. Martin, 28 Mo. 469. 

3. The appellants cannot be heard to complain now 
of any defect of parties. Not having raised such objec- 
tion on the trial by demurrer or answer, the objection 1s 
waived, 2 Wag. Stat., § 6, p.1014; § 10, p. 1015; Kerr v. 
Bel!, 44 Mo 125 

Norton, J.—The principal question in this case grows 
out of the deed of trust executed by Donan, Reavis & Don- 
a itil einen, SD Ethan Allen, as trustee, to secure de 
granting clauses fendant, Musgrove, in the sum of $3,000, 
— The language of the granting clause in the 
said deed is as follows: “ Do by these presents sell, bar- 
gain and convey unto said party of the second part, the 
following deseribed personal property, to-wit: The undi- 
vided two-thirds interest of, in and to each and every the 
following described articles of property.” The said prop- 
erty is specifically mentioned in said deed, and consists of 
printing presses and attachments pertaining thereto. In 
the habendum clause it is provided that upon default in the 
payment of the note secured by the deed, the trustee may 
proceed to sell said property, and also, “that until condi- 
tion broken the property shall remain in the possession of 
the parties of the first part, but after condition broken the 
said Ethan Allen may, in person or by agent, take posses- 
sion of the whole of said property and sell the same on 
the terms, notice and for the purpose as hereinbefore 
stated.” We think the court below rightly held that the 
trustee could only sell and convey an undivided two-thirds 
interest of the property mentioned in the deed. That 1s 
certainly all that passed to the trustee under the granting 
clause of the deed, and if it be the true construction as is 
contended, that the words employed in the habendum clause 
ot the deed enlarged the interest thus conveyed, they must 
give way so far as they are inconsistent with those em- 
ployed in the granting clause, Majors v, Bulley, 51 Mo, 
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232; 3 Washburn on Real l’rop., § 7, p. 367; Chitty on 
Cont., 122. 

It is also urged asa ground of error that there is a 
defect of parties. This objection, if the defect of parties 
2». pueapine: de- appeared on the face of the petition, should 
fectof pares. have been taken advantage of by demurrer, 
or if it did not so appear, it should have been set up in the 
answer, and as the defect of parties was not taken advan- 
tage of in either of these ways, it cannot be now consid- 
ered; but, under the statute, must be regarded as waived. 
2 Wag. Stat., § 10, p. 1015; Kerr v. Bell, 44 Mo. 125. 

It is also assigned for error that the court refused 
iflirmative relief to defendant, Musgrove. In this we think 
3. recorren: deed Ue court acted properly, for the reason that 
vada Musgrove, in his answer, asserts in effect that 
the Intelligencer Printing & Publishing Company was the 
nwwner by virtue of a transfer made by him to said com- 
pany of all the property involved in the litigation, and in 
the bill of sale evidencing the transfer he warrants and 
agrees to defend the title of the property by him conveyed. 
Ile is, therefore, estopped trom disputing the facts set up 
in his answer and in asking affirmative relief in opposition 
to his warranty of title. Bruce v. Sims, 34 Mo. 246; Speck 
v. Riggin, 40 Mo. 405. Judgment affirmed, in which all 
the judges concur. 


\Wrriout, Administrator, v. McPixe, Administrator, et al., 
Appellants. 


1. Contract: wrirrEN INSTRUMENT: SIGNATURE WITHOUT CONSENT. 
As between original parties, if one has procured the signature of 
the other to a written instrument, whether by fraud or not, which 
aoes not contain the contract made by the parvecs, but a diTerent 
one, he cannot be permitted to avail himself of the writing, but 


must stand by the real contract, 








Soa Se ee 
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2. Verdict. The Supreme Court will not disturb the finding of a 
jury on a question of fact. 

3. Instructions. If the prevailing party was entitled to his verdict 
without proof of fraud on the other side, the fact that one of the in- 
structions submitted the question of fraud to the jury without any 
proof of fravd being given, will furnish no ground for setting aside 
the verdict. 

4. No Estoppel. Where a creditor, at the time of accepting a note 
from his debtor denies the truth of a recital contained in it, and 
this is known both to the debtor and to a surety on the note, 
neither will be allowed, in an action on the note, to invoke the re- 
cital by way of estoppel. 





Appeal from Audrain Circwt Court.—Hon. G. Porter, 
Judge. 


AFFIRMED. 
Henry Flanagan and Fagg § Biggs for appellants. 


I. No fraud in the procurement of the title bond is 
alleged in the reply, and there is no evidence to sustain 
such allegation, if made, and hence the first and fourth 
instructions given for plaintiff are erroneous. Moffatt v. 
Conklin, 35 Mo. 453. The law will not presume fraud. 1 
Greenl. Ev., § 80. 2. The plaintiff is estopped by his con- 
duct in accepting the note, after he was informed of its 
contents, and by accepting B. F. McPike as security on it, 
two years after he first rece:ved it, from denying its recitals. 
This latter act was a new coutract. Shirts v. Overjohn, 60 
Mo. 305; Fitzpatrick v. School Comms., 7 Humph. 224; 
Garrett v. Gonter, 42 Pa. St. 143 


Elijah Robinson and Ed. T. Smith for respondent. 


1. The execution of the title bond was denied by 
plaintiff in his reply verified by his affidavit, and the issue 
thus made was fairly submitted to the jury; the jury found 
for the plaintiff, and the trial court refused to set aside the 
verdict; and this court will not enquire as to the weight 
of the evidence. Schulenberg v. Boothe, 65 Mo. 475; Mey- 
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nolds v. Rogers, 63 Mo. 17; Daviess Co. Sav. Assn. v. Sai- 
lor, 63 Mo. 24; Boynton v. Miller, 63 Mo. 207; Lottman v. 
Barnett, 62 Mo. 159; McHugh v. Meyer, 61 Mo. 334; Beat- 
tie v. Hill, 60 Mo. 72; Schuster v. K. C., 8. J. § C. BR. BR. 
Co., 60 Mo. 290. If plaintiff signed the title bond (by 
making his mark,) believing it to be a different paper from 
what it really was, and McPike accepted the title bond 
knowing this fact, then plaintiff was not bound by the 
title bond. Martin v. Smylee, 55 Mo. 577; Briggs v. Ewart, 
51 Mo. 245. 2. The plaintiff was not estopped by the 
recital in the note sued on. The evidence clearly shows 
that he was induced to accept the note (containing the re- 
cital) by fraudulent statements of McPike, the defendant, 
as to the effect of the recital. Having accepted the note 
under a misapprehension as to the meaning and effect of 
the recital, he could not be bound by it. Taylor v. Zepp, 
14 Mo. 482; Terrill v. Boulware, 24 Mo. 254, and this is 
especially true when the misapprehension was caused by 
fraudulent statements of the defendavt himself. Holden v. 
Putnam Fire Ins Co., 46 N. Y. 1. 





Ilenry, J.—This was a suit instituted by plaintiff s ins 
testate on a note executed by Abraham Me?ike, principal, 
and B. H. MePike, surety. The note was, by the answer, 
alleged to have been given for the price of a tract of land 
sold by Jas. Il. Wright, plaintift’s intestate, to Abraham 
McPike; and the defense relied upon was, that said Wright 
executed a title bond by which he obligated himself to 
make to McPike a good and sufficient deed for the land 
on payment of the purchase money, and that he had no 
title to the land, and refused to execute any other than a 
quit-claim deed. ‘The replication denied the allegations in 
the answer, averring that the consideration for the note 
Was an assignment by said Wright to said McPike of two 
judgments in his favor, one against Yeager and the other 
against one Doak, and an agreement to convey to Mclike 


ts mght and title to said land. <As to the alleged bond 
lz 
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he pleaded non est factum, and specially that he was illit- 
erate, could neither read nor write, and that all instruments 
of writing which he, at that or any other time, executed 
in connection with said land, or trade between him and i 
McPike, were -represented to him by McPike to be only 
assignments of said judgments, and as necessary to enable 
him to obtain whatever might be realized on them. 

Evidence was introduced, against defendant’s objec- 
tion, tending to establish the fact that the bond in question 
was not what Wright supposed he was signing, and that 
it was misrepresented to him. The court, for plaintiff 
gave the following instructions relative to that issue: 

1. Although the jury may believe from the evidence 
in the cause that the plaintiff did sign (by making his 
mark) the title bond read in evidence in this cause, and 
that by the terms of said bond the plaintiff was to convey 
to said A. McPike the real estate mentioned in said title 
bond by a good and sufficient warranty deed, yet if they 
believe from the evidence in the case that plaintiff was an 
illiterate man, not being able to read or write, and that he 
signed said bond not knowing the contents thereof, and 
without any fault or negligence on his part, and that said 
plaintiff. if lhe had been aware of the contents of said title 
bond, would not have signed the same; and that said A? 
McVlike took said title bond from plaintiff knowing that 
plaintiff was not aware of the contents thereof, and if he 
had he would not have executed the same, then said title 
bond is void and of no effect, and the jury should find for 
the plaintiff. ° 

4. Although the jury may believe from the evidence 
that plaintiff signed (by making his mark) the title bond 
read in evidence, yet if the jury further believe from th» 
evidence that there then existed between plaintiff and said 
McPike confidential relations, and that McPike had been 
acting as the agent of plaintiff in the collection of the 
debt against Yeager and Doak, and that MePike procured 
and induced said plaintiff to sign said title bond by mak- 
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ing false and fraudulent representations to plaintiff, or by 
purposely deceiving him as to the character or effect of 
said instrument he was signing, and that plaintiff would 
not have signed said title bond if he had known the char- 
acter and effect of the same, and that that fact was known 
to McPike, then said title bond constitutes no defense to 
this suit, and the jury will find for the plaintiff. 

The defendant excepted to the giving of said instruc- 
tions. Other instructions were given for both parties, with 
respect to the failure of plaintift’s intestate to tender to 
McPike a general warranty deed to the land, and the ina- 
bility of said intestate to make a good title; but in the 
view taken by the court, it is unnecessary to notice them. 

Defendant’s counsel contends that inasmuch as no 
fraud in procuring the bond was alleged in the reply, the 
| contract: writ. 2DOVe instructions should have been refused. 
teprature withent Lt was said by Judge Adams in Briggs v. 
er Ewart 51 Mo. 249, that: “It may be as- 
sumed as an axiom that no can be made a party to a 
contract without his own consent. Although his signature 
may be put to the writing, and may have been written by 
himself; yet, if he did not know what he was signing, but 
acted honestly under the belief that he was signing some 
other paper, and not the one he really signed, he ought 
not to be bound by such signature.” Although that case 
has been overruled, the doctrine announced in the forego- 
ing extract from the opinion was not disturbed by the 
court in the overruling decision. As between the original 
parties, if one has precured the signature of. the other to 
a written agreement, whether by fraud or not, which does 
not contain the contract made by the parties, but a differ- 
ent one, he cannot be permitted to avail himself of that 
contract, but must stand by the one which was in fact 
entered into by both parties. In Van Valkenburgh v. Rouk, 
12 John. 337, Spencer, J., said: “Chitty lays it down 
that the defendant, on non est factum, may give in evidence 
that the deed was void ab initio: as that it was obtained by 
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fraud, &c. The fraud he refers to must have been « fraud 
relating to the execution of the deed, for the issne involves 
only the execution of the instrument. In the case of ar 
infant, he must plead infaney, and cannot give it in evi- 
dence on non est factum, because the deed is his, though he 
is not bound by it. A femme covert, having no capacity to 
contract, is not bound to plead coverture. If a deed be 
niis-read or mis-construed to an unlettered man, this may 
be shown on non est factum, because he has never assented 
to the contract. So,if a man be imposed upon and signs 
one paper while he believes he is signing another, he ca:- 
not be said to have assented, and may show this on non ¢s¢ 
fuctum.” In that opinion the doctrine on this subject is 
very clearly and succinctly stated. Phelps v. Decker, 10 
Mass. 278, and Stacy v. Ross, 27 Texas 3, are to the same 
effect. 

It is contended that there was no evidence which war- 
ranted instructions numbers one and four. We think there 
2. VERDICT. was evidence tending to show, not only con- 
fidential relations between them in regard to the whole 
transaction under consideration, but that when Wright 
signed the bond in question he was not aware of its pur- 
port, and that it was mis-read or mis-construed to him. 
The jury so found, and as we cannot disturb that finding, 
the other questions discussed in the bricts of counsel need 
not be considered; because, if the agreement was as alleged 
in the replication, and not as contained in the bond, then 
it is immaterial whether Wright had a good title to the land 
or not, or whether the deficiency in the amount of the land 
was considerable or inconsiderable. 

The fourth instruction could not have prejudiced the 
defendant. It asserted plaintiff’s right to avoid the bond 
3. nstructions. if his signature to it was procured by the 
fraud of A. McPike. It required plaintiff to show more 
than was necessary, for the jury, as we have seen, had been 
properly instructed that he was not bound by the bond if 
he signed it not knowing its contents, and McPike took 
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it knowing that plaintifi had so signed it. If properly 
instructed that they might find for plaintiff without prov- 
ing fraud, an instruction submitting the question of fraud 
to the jury is not one of which defendants can complain. 

Defendants insist that “by accepting the note, after he 
was intormed oi its contents, and by accepting B. F. Me- 
4 xorstorre. Pike as security on it, two years after he first 
received it, Wright was estopped from denying its reci- 
tals.” ‘The note reads as follows: “One day after date I 
promise to pay to Jno. F. Wright, or order, the sum of 
$2,327, for the purchase of the Yeager farm, which I gave 
a title bond to said A. McPike to makea deed, this note 
bearing ten per cent.,” &. B. F. MePike was a witness 
for the defense, and his own testimony shows that before 
and at the time he signed the note, he was aware of a con- 
troversy or misunderstanding between A. MePike and 
Wright in relation to that bond and the contract between 
them; and the testimony of Jas. Il. Wright shows that 
his father, Jno. F. Wright, objected to that recital in the 
note, and that A. McPike told him to take the note as it 
was; that he, McPike, was in a hurry to get to New Lon- 
don that morning, and that he would be at Bowling Green 
at the probate court, and would then either pay off the 
note or give a new one with B. F. McPike and another 
brother as security ; that on this assurance Wright acceptea 
the note. In these facts there are none of the elements of 
an estoppel. Besides, the recital in the note does not indi- 
eate the character of the deed Wright was to execute. 
The recital could not operate as an estoppel between 
Wright and A. McPike, because the latter virtually ad- 
mitted its incorrectness and promised to rectify the error 
when Wright objected to it, nor as between B. F. McPike 
and Wright, because B. F. McPike, when he signed the 
note, knew there was a misunderstanding between A. Me- 
Pike and Wright ccencerning the bond, and is, therefore, 
bound by the real contract between the parties. All con- 
curring, the judgment is affirmed. 
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Wourr v. Tue Danrorta Artiricia, Licut Company, Ap- 
pellant. 


Appeal from Justice’s Court: waiver or notice. In order to con- 
stitute a waiver of the notice required by law to be given when an 
appeal is taken from a judgment of a justice of the peace, a notice 
to take depositions served upon the appellant after the case is in 
the appellate court, should appear to have been given by the ap- 
pellee or his attorney. If this does not appear, and the depositions 
taken in pursuance of the notice have not been filed in court, it 
will not operate a waiver 


Appeal from Buchanan Circuit Court.—Lon. Jos. P. Grusr, 
Judge. 


AFFIRMED, 


E. O. Hilland A, H. Vories for appellant, cited Page 
v. A. f P. Li. R. Co., 61 Mo. 78. 


Green & llodges for respondent. 


Norton, J.—This case originated before a justice of 
the peace, who, on the Ist day of June, 1875, rendered 
judgment for plaintiff for the sum of $102. An appeal 
from this judgment was taken to the Buchanan county 
circuit court on the 9th day of June, and the transcript 
was filed in the appellate court on the 11th day of June, 
1875. At the January term, 1876, of said court, on plaint- 
iff’s motion, the judgment of the justice of the peace 
was affirmed, on the ground that no notice of the appeal 
had been given, although one term of the court had passed 
since it had been taken. The case is before us on appeal 
from said judgment of affirmance. Defendant admits that 
no notice of the appeal had been given, but on thie trial of 
the motion to affirm, for the purpose of showing that 
plaintiff had waived his right to such notice, offered to 
read as evidence a notice given defendant on the 15th day 
of June, 1875, that depositions woul: be taken to be read 
ns evidence in the cause on the 21st day of June, 1875, on 
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the part of plaintiff, and also the depositions taken in pur- 
suance of said notice. The court rejected this evidence, 
and the action of the court in that respect is the error 
complained of by defendant, and the propriety of that 
action is the only question presented for our determination. 
Upon an examination of the record we find that the notice 
to take the depositions was not signed by the plaintiff, but 
by W. Masterson, without any statement that he was 
either the attorney or agent of plaintiff, nor do we find in 
the record any evidence that the depositions taken in pur- 
suance of it were filed with the papefs in the cause. The 
only statement on the subject is, that they were filed on 
the 11th day of June, 1875, ten days before the time ap- 
pointed in the notice to take them. In the light of the 
facts we think the evidence was properly rejected. Judg- 
ment aflirmed. All concur. 


Oris v. Koontz, Appellant. 


Contract for Mutual services: MEASURE OF DAMAGES. A party toa 
contract for mutual services cannot recover on the contract both 
the value of his services and damages for failure of the other party 
to render the services stipulaied to be rendered on his side. If he 
recovers the money value of his own services that is all he is enti- 
tled to. 


Appeal from Newton Common Pleas Court.—Hon. P. H. Ep- 
warps, Judge. 


REVERSED. 
George IIubhert for appellant. 
Respondent not represented by counsel. 


Napron, J.—The plaintiffs, who were working a farm 
in Newton county in conjunction, agreed with defendant 
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to assist him in cutting his wheat, upon consideration that 
he would cut or help to cut some ten acres of oats which 
they expected to harvest as soon as the wheat was gath- 
ered. The plainti‘is did help the defendant for two or three 
days, and then, by consent of al! parties, quit, but the de- 
fendant failed or retused to cut the plaintiffs’ oats. The 
plaintiffs sued before a justice of the peace for the value of 
their services, aud also asked damages for the loss sustained 
by reasor of the failure of defendant to cut the oats. The 
jury, under instructions of the court, found a verdict for 
$3.12}, the valuc of plaintiffs’ labor, and $1 damages for 
cofendant’s omission to cut the oats. But the one was the 
considevation of the other, and if the plaintiffs were al- 
towed to get the money value of their services and also 
damages ior the breach of their contract, it is obvious that 
they recover twicc on the same cause of action. If they 
take the money value of their work instead of its value in 
work by the defendant, that is all they are entitled to; 
they cannot recover both. The verdict of the jury, there- 
fore, for $3.12} was right, but the additional sum of $1 
found for the failure to cut the oats, was erroneous. There 
was proof that the defendant, before suit brought, tendered 
to plaintiffs $3.124, and after suit brought and before the 
trial, deposited this sum with the constable, in accordance 
with the provisions of the 17th section, of article 4, of the 
act concerning justices’ courts. 2 Wag. Stat., p. 823. 
This would carry the costs against the plaintiffs. The 
judgment must be reversed and the cause remanded. 
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SEELER V. Frost, Appellant. 
Promissory Note: waiver or norice of dishonor of < promissory 
note cannot be shown by parol evidence. (Rodney ». Wilson, 67 


Mo. 125, 


Appeal from Crawford Circuit Court—Hoy. V. LB. FL, 
Judge. 


REVERSED. 
C.. C. Bland for appellant. 


J. C. Niskaddon for respondent. 


Norton, J.—Piaintiff, in her amended, petition, states 
that, on the 6th day of October, 1869, the defendants 0. %&. 


Frost and G. J. Wiley, exocuted and delivered to defend- 
unt, E. F. Frost, their promissory note of thet date, 
whereby they promised to pay to the order of said E. F. 
Frost, for value received, one day after date Shoroof, the 
sum of $1,000, negotiabie ana payablo withou’ dofaleation 
or discount, and with interest irom date 0% the rate of ten, 
per cent. per annum, and thet afterwards, and aftor the 
note was due, tho said E. F. Frost, vor value reeeived, in- 
dorsed said note and delivered it to plaintiff, who 1s now 
the legal holder and owner thereof, aud that at the time of 
such indorsement and delivery, the said E. F. Frost waived 
the necessity of the presentment of said note for payment 
to the makers thereof, and that said E. F. Frost waived 
the necessity of notice of presentment and demand of 
payment; that interost on said note has been paid up to 
the 6th day of October, 1872, and that said note, together 
with interest thereon, is yetdue. Detendants, C. E. Frost 
and G, J. Wiley, did not answer. Defendant, E. F. Frost, 
liled an answer, in which he denied the averment contained 
iu the petition that he had waived the necessity of notice 
and demand of payment on said note, and averred that 
notice of presentment and demand of payment of said 
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note had never been given him. Upon trial had, judgment 
was rendered for plaintiff, from which defendant has ap- 
pealed to this court. 

It is settled by the following cases that to render 
an indorser of a negotiable promissory note indorsed after 
maturity, liable as indorser, the holder or indorsee must 
demand payment of the maker and give notice to the in- 
dorser of such demand and refusal to pay: Davis v. Fran- 
cisco, 11 Mo. 573; Light v. Kingsbury, 50 Mo. 332; Arm- 
strong v. Armstrong, 86 Mo. 225. The pleader, by his peti- 
tion, admits this rule, but to avoid the effect of it, alleges 
a waiver by the indorser at the time of the indorsement, of 
the necessity of notice of presentment and demand of 
payment. This having been put in issue by the answer, 
the plaintiff, to sustain her averment, offered on the trial 
parol evidence tending to show that such waiver of notice 
was made by defendant at the time of the transfer and 
delivery of the note. The evidence thus offered was re- 
ceived over the objection of defendant, and this action of 
the court is assigned tor error. The precise question here 
_ presented was passed upon by this. court in the case of 
Rodney v. Wilson, 67 Mo. 123, and it is there expressly de- 
cided that such evidence was inadmissible. For the error 
committed in receiving it the judgment will be reversed 
and cause remanded. All the judges concur. 








Berry, Appellant, v. KAUFFMAN. 


Replevin in Justice’s Court. The statement filed in the present 
case (an action of replevin commenced before a justice of the peace), 
though not in the precise words of the form prescribed by tho stat- 
ute, (Wag. Stat., 2 2, p.817,) Held, sufficient; the departures are im- 

material. 
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Appeal from Mercer Circuit Court.—Hoy. G. D. Buregss, 
Judge. 


REVERSED. 
H. J. Alley for appellant. 
Hyde § Orton for respondent. 


Henry, J.—This case originated before a justice of tne 
peace, and was brought under the first and second sections 
of the thir| article of the justice’s act concerning the 
“claim and delivery of personal property.” Section 1 
provides as follows: “If the plaintiff claim the possession 
of specific personal property, he shall, in his written state- 
ment, set forth, first, that he is lawfully entitled to the 
possession of the property claimed, (sufficiently describing 
it;) second, that it is wrongfully detained by the defendant 
at the county in which suit is sought to be instituted ; third, 
the actual value thereof; fourth, that the same has not 
been seized under any process, execution or attachment 
against the property of the plaintiff; fifth, the amount of 
damage, if any, plaintiff ought to recover for injuries to 
the property, or for the taking and detention or detention 
thereof; sixth, the plaintiff will be in danger of losing his 
said property, unless it be taken out of the possession of 
defendant; and which statement shall be verified by the 
affidavit of plaintiff, his agent or attorney, that to the best 
of his knowledge and belief the facts and allegations con- 
tained in such statement are just and true.” The second 
section provides that such statement and affidavit may he 
inthe following form: “State of Missouri, county o , 
before H. K., justice of the peace of township; A. B., 
plaintiff, against C. D., defendant; statement: Plaintiff 
states that he is lawfully entitled to the possession of (here 
describe the property), of the value of——dollars; that 
day of. , A. D. 18—-, unlaw- 

















the same was, on the- 
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fully taken, has been injured and is now wrongfully de- 
tained at the county aforesaid ; that the same has not been 
seized under any process, execution or attachment against 
the property of the plaintiff, and that the plaintiff is in 
great danger of losing said property unless it be taken out 
of defendant's possession. Plaintiff further states that for 
the taking and detention of said property, and for all in- 
juries thereto, he is damaged———dollars; wherefore, 
plaintiff pfays judgment for recovery of said property and 
dollars damages for the taking and detention thereof, 
and ali injuries thereto.” 

Although section 1 requires plaintiff, in his written 
statement, to allege that “the property is wrongfully de- 
tained by the defendant at the county in which the suit is 
sought to be instituted,” the Legislature virtually declared 
in the 2nd section that the ailegations in the form there 
prescribed are to be taken as sufficiently stating that fact. 
The plaintift’s statement in this case is almost literally 
copied trom the statutory form, and those allegations in 
that form, which are omitted from his statement, are wholly 
immaterial. In the statutory form one allegation is that 
the property was unlawfully taken, has been injured and 
1s now wrongtully detained,” &c. In plaintiff’s statement 
the words “has been injured” are not included. Instead 
of saying that the property was “ of the value,” &c., as in 
the statutory statement, plaintiff’s statement alleges that 
it was “valued at,’ &. In the statement in the statute 
the allegation is, that on a given day it was unlawfully 
taken, whereas, plaintiff alleges that “ on or about the 15th 
day of July, it was wrongfully taken,’’ &c. These are 
wholly immaterial departures. The statement substan- 
tially conforms to that prescribed in the statute. On mo- 
tion of defendant the circuit court, to which the case had 
been appealed, dismissed the cause, and from its judgment 
plaintiff has appealed. 

No doubt the case of Gist r. Loring, 60 Mo. 487, was 
regarded by the circuit court as decisive of the insufficiency 
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of plaintiff’s statement. The statement in that case, as in 
this, followed the form prescribed by the statute, except 
that it omitted to allege that the saddle there sued for had 
not been seized under any process, execution or attachment 
against plaintiff’s property. It was held that for that rea- 
son it was not “in compliance with the law, and no process 
could have been issued on such a statement.” The omis- 
sion of that averment was there held, and properly, we 
think, fatal tu the statement. The court did observe that, 
‘no cause of action against the defendant is alleged. Pass- 
ing by the vague description of the property, it is not 
alleged that the defendant detained it, and there is no alle- 
gation that it had not been seized under any process,” &c. 
The 2nd section of the statute was evidently overlocked, 
and the 1st alone, considered by the court. Without the 
2nd section, a statement such as that filed by the plaintiff, 
would be manifestly insufficient, for it expressly requires 
the allegation that the defendant detains the property, 
which is unaccountably omitted from the form prescribed 
by the 2nd section. Judgment reversed and cause remanded, 


the other judges coneur. 


Reatster et al., Appellants, v. HeEnsuey. 


1. Homestead: Errect OF CHANGE OF STATUTE. WIDOW’S RENUNCIA- 
TION OF HUSBANDS WILL. Lie widow's right of homestead in her 
hustana’s lands becomes fixed upon his death «nd 1s aot affected 
by a subsequent cnange ofthe statute, occurring beiore she applies 
to have the homestead set apart. Nor does it matter that he left a 
will, by the terms of which, she took a different estate in the lands 
from what she would be entitled to under the homestead act, and 
she made no renunciation of its provisions until after the change in 
the statute, provided she did make a renunciation within twelve 
months after his death, as allowed by section 16 of the dower act. 
Wag. Stat., p. 541. 

2. Widow’s Allowance: reNnuNCIATION oF witL. Whena widow 

is entitled under her husband’s will to precisely the same amoun‘ 
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of personal property that she would take under the administration 
law, (Wag. Stat , 2 35, p. 88,) and she actually receives it, the fact 
that upon subsequently renouncing the provisions of the will, she 
does not surrender the property to the administrator, will not in- 
validate the renunciation. As soon asthe renunciation is made, 
her right to the property becomes absolute under the law. 


Appeal from Buchanan Circuit Court.—Hox. Jos. P. Gauss, 
Judge. 


AFFIRMED. 
Allen H. Vorics for appellants. 


1. The devise to Mrs. Register was in lieu of dower, as 
the will did not otherwise provide. Wag. Stat., $16, p. 541. 
The will vested in her a life estate until she availed herself 
of the provisions of the 16th section and renounced the 
devise in her favor. This could only be done by an elec- 
tion in writing. Ilence, she held under the will until her 
renunciation was made, and had not the election been 
made, she would have continued to hold a life estate in the 
land in controversy. The will created the interest in the 
land, and it required her election to change that interest or 
-the nature of the estate. This election was not made and 
declared until August, 1875. Iler husband died in Octo- 
ber, 1874. Under the amendment of the homestead act 
which had taken place in the interval, (March 18th, 1875,) 
the widow took a homestead for life only, instead of one 
in fee. But as it required the election to vest in her the 
homestead estate, und such election creating an interest 
different from or other than the devise, no interest could 
pass until the election was made, which determined the 
character of the estate. Hence, the law of 1875, being in 
force at the date of Mrs. Register’s clection, is the law by 
which her homestead is governed, instead of the law in 
force when her husband died. Hamilion v. O’ Niel, 9 Mo. 
11; United States v. Grundy, 3 Cranch 337; 1 Coke on Lit- 
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tleton, p. 523; Matney v. Graham, 50 Mo. 564; Welch v. 
Anderson, 28 Mo. 298. 

2. By her election Mrs. Register renounced all the 
provisions of the will in her favor, both land and personal 
property. But prior to that time she had elected to take 
under the will, and had received of the personal property 
$400 worth. which she continued to hold as her own, and 
never offered to return. She cannot hold a part and re- 
nounce the balance. If the widow renounce the will, she 
must restore what she has received under it. 2 Story Eq. 
Juris., $$ 1077, 1088 to 1097. In Bretz v. Matney, 60 Mo. 
444, the widow had not received any part of the legacy or 
done any act inconsistent with her right to renounce, by 
which any one had been or could have been injured. New- 
man v. Hook, 37 Mo. 207; Rutherford v. Tracy, 48 Mo. 325; 
Moreman v. Talbot. 55 Mo. 392; Watson v. Watson, 28 Mo. 


302. 
Silas Woodson and Thomas & Tyler for respondents. 


The law in force at the death of Francis Register 
vested in his widow an absolute title in fee. Skouten v. 
Wood, 57 Mo. 399; Gragg v. Gragg, 65 Mo. 3846; Brown v. 
Brown, 68 Mo. 388. Mer right to a homestead did not 
grow outof her renunciation of the will, but existed prior 
to such renunciation, by virtue of law, as an incident to the 
marriage contract. Burke v. Barron, 8 Towa 134; Russel: 
v. Dwmsey, 35 11.3874. When the will was admitted to pro- 
bate the widow had the undoubted right to reject its pro- 
visions in her favor and take a fee simple title to the land 
in controversy under the law, or accept its provisions for 
her benefit and take a life estate under the will. Not 
only this, but she had by statute twelve months in which 
to fully advise herself as to what nu rights were under 
the law. The appeilants contend that she lost these rights, 
not by any act of omission or commission on her part, but 
by virtue of astatute subsequently passed, within the twelve 
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months, and that this subsequent statute took away the 
right of election hy giving the widow the same estate in 
the lands that the will gave her. This is beyond the leg- 
islative power. Riddick v. Walsh, 15 Mo. 537; Kennerly v. 
Mo. Ins. Co., 11 Mo. 209. 

2. The personal property devised to the widow and 
delivered to her, did not exceed in value $400; and upon 
the renunciation of the will this property remained abso- 
lutely hers. The renunciation did not change in any 
respect her right or title to the personalty, which was aa 
absolute under the law as under the will. It simply changed 
the source from whence she derived that title; hence the 
law does not require the nugatory act of returning the prop- 
erty to the administrator and then receiving it back from 
him. The right to it was absolute and vested in her imme- 
diately upon the death of her husband. Hastings v. Myers, 
21 Mo. 519; Bryant r. MeCune, 4° Mo. 546. 


Norton, J.—This was an action of ejcctment to recover 
from defendants a tract of land i: Buchanan county, in 
the State of Missouri. The petition is in the usual form, 
Defendants answered, putting in a general denial. The 
case was tried on an agreed statement of facts, which{s as 
follows: 

That prior to October, 1874, Francis Register was the 
owner in fee simple of the land ‘» controversy, and lived 
on the same, having his dwel'ing house there; that prior 
to that time he had marricé one Matilda Hensley, whe 
survived him as his widow; that in October, 1874, said 
Register died, leaving plaintiffs, who were adu-ts and mar- 
ried, as his only children by a former wife; that said de- 
ceased left a will, by which he devised to his wife, Matilda, 
for and during her natural life, the land in controversy ; 
also, as her absolute property, a large amount of personai 
property worth $400, and all the balance of his property 
he devised to plaintiffs; that in the month of October, 
1874, said will was duly proved up, and letters of admin- 
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istration, with the will annexed, were granted by the pro- 
bate court of the proper county in October, 1874, to one 
John C. Register; that the personal property under the 
will, which was devised to his wife, was immediately turned 
over to her, and which she never returned or offered to 
return to the administrator, or any one else; that in Au- 
gust, 1875, said widow, in due form of law, executed an 
instrument in writing, which was filed in the probate court 
of Buchanan county, in which court said Ictters had issued, 
renouncing all the provisions of said will in her favor; 
that in August, 1875, after such renunciation, she petitioned 
the probate court of Buchanan county, aforesaid, to set 
upart her homestead and dower in the real estate of her 
husband; that her husband had died seized and possessed 
of 240 acres o! land in said Buchanan county; that said 
probate court, upon said petition, appointed commissioners 
to set off to said widow her homestead and dower in said 
lands, who set off the land in controversy as the homestead 
of said widow, valued at $1,500, and reported that she was 
not entitled to dower in the balance of the land of the de- 
ceased, us the land in controversy was worth one-third as 
much as all the balance of said lands; that neither the 
petition of the widow, the order of appointment nor report 
of the commissioners, nor the order of the court made in 
the premises, discloses whether the widow claimed or 
owned, or was to occupy the said homestead for life or 
in fee; that said widow occupied the land so set apart to 
her as her homestead from August, 1875, to about Novem- 
ber, 1875, when she died intestate, leaving as her only heirs 
the defendauts, who were living with her on said land at 
her death, and who still occupy the same, claiming no 
right in the land except the interest said widow had in it; 
that before this suit was commenced, plaintiffs gave de- 
fendants more than three months notice to give them 
possession of said land; that the rents and profits of the 
land, sinec the death of said widow, are reasonably worth 
$100 per annum, and still are worth the same. 
13-79 
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Upon the foregoing facts the court rendered judgment 
for the defendants, from which the plaintiffs have appealed 
to this court. 

The main question whicn the facts agreed upon pre- 
sent is, whether the estate of Mrs. Register in the land 
i, Homestrap: ef- sued for is to be measured by the law gov- 


fect of change of " : A 
statute: widow's erning homesteads in existence at the time 


renn ciation of 

husband's will. of the death of her husband, Francis Regis- 
ter, which occurred in October, 1874, or by the act amend- 
ing the homestead law passed March 18th, 1875. (Acts 
1875, p. 60.) The law as it existed when Francis Register 
died vested in his widow the same estate in the homestead 
of which he was seized at the time of his death. The act 
of March, 1875, so amended the homestead law as to vest 
in the widow only a life estate in the homestead of which 
the husband died seized. We are of the opinion that thi 
estate taken by Mrs. Register in the homestead is to bh: 
governed by the law in force at the time of the death of 
her husband, and as he died seized of a fee simple estate, 
that she took the fee. The fact that she did not make her 
‘lection and renounce the provisions of the will till after 
che act of March, 1875, was passed, such election having 
been made within twelve months after probate of the will, 
did not affect her right to take such estate as the law in 
existence at the time of her husband’s death invested her 
with. The will would have that effect only in the event 
that she did not renounce the provisions made therein 
within the time prescribed by law for making and filing 
such renunciation. Nor could the act of March, 1875, have 
the effect of changitg or altering the estate vested in her 
at the time of her husband’s death. Her right in the 
homestead accrued at the death of her husband, and the 
Legislature could as well take away her right altogether 
as reduce it from a fee simple to a life estate. Burke v. 
Barron, 8 Iowa 134; Russell v. Rumsey, 35 Ll. 374; Bid 
dick v. Walsh, 15 Mo. 537. In the latter case Judge Scott 
observed: ‘“ Every estate within our knowledge has been 
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administered upon the supposition that the law existing at 
the time of the dissolution of the contract by death, reg- 
ulates the right of the widow.” 

It is insisted that the circumstance of the widow re- 
ceiving $400 worth of personal property, before she filed 
2. WIDOW'S ALLOW- her renunciation of the will, and which she 
tion of will. did not return, amounts to an election to 
take under the will. In Wag. Stat., § 35, p. 88, it is pro- 
vided that the widow may take such personal property as 
she may choose, not to exceed the appraised value of $400. 
Mrs. Register was, therefore, entitled, under tke law, to 
personal property of precisely the same value as that which 
she received, and when she renounced the provisions of 
the will her right to it became absolute under the law, and 
the mere fact of her not returning the property to the ad- 
ministrator could not have the effect of defeating her 
election to take under the law instead of under the will, 
especially when according to the agreed statement of facts 
she did, in fact, renounce all the provisions of the will, 
and when, if the property had been returned to the ad- 
ministrator she would have, under the law, the right to 
have demanded of the administrator its immediate restor- 
atien to herself. Jlad Mrs. Register accepted all the 
provisions, notwithstanding such acceptance her right to 
renounce the provisions of the will within twelve months 
after its probate, would still remain. This was expressly 
decided in the case of Bretz v Matney, Exr’r.. 60 Mo, 444. 
Judgment affirmed, in which all concur. 
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Beattig Vv. Stockinc, Appellant. 


Practice in Attachment: PLEA IN ABATEMENT. A defendant in at- 
tachment does not waive his right to plead in abatement by taking 
an order for “leave to plead on the third Monday of the present 
term, or answer the 22nd day of January, 1876." Such an order 
preserves to him the right to elect whether he will plead in abate- 


ment or answer to the merits. 


Appeal from Buchanan Circuit Court.—Ifon. Jos. P. Gruss, 
Judge. 


REVERSED. 
£. O. Hill and Allen H. Vorics for appellant. 


Under the leave given, the defendant reserved the 
choice of pleading by a time fixed or answering at a dif- 
ferent time. Had he answered to the merits, after filing 
his plea in abatement, cr first plead in abatement and then 
in bar in the same plea, such answer would have waived his 
matter inabatement. Hatry v. Shuman, 13 Mo. 548; Can- 
non v. McManus, 17 Mo. 345; Green v. Craig, 47 Mo. 92; 
but he filed no ancwer to the merits, and never waived his 
right to file the plea in abatement. 


B. & V. Pike for respondent. 


Even if it be conceded that the “leave to plead” in 
this alternative order referred to the plea in abatement 
afterwards filed by defendant, the right to file it was waived 
by taking leave to answer. McDonald v. Fist, 60 Mo. 


172; Green v. Craig, 47 Mo. 92. 


Hoven, J.—This was a suit by attachment returnable 
to the January term, 1876, of the Buchanan circuit court. 
On the 3rd day of January, being the tirst day of the term, 
the following order was entered of record: “On motion 
of defendant, leave is granted him to plead herein on the 
third Monday of the present term, or answer the 22nd day 
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of January, 1876.” On the 5th day of January, 1876, the 
defendant filed a plea in abatement, which was, on motion 
of the plaintiff, stricken out by the court, for the reason 
that the defendant had waived his right to plead in abate- 
ment by taking leave to answer. The defendant refusing 
to plead further, final judgment was rendered against him, 
trom which he has appealed to this court. The judgment 
of the circuit court must be reversed. Ilad the defendant 
filed an answer, or taken leave to answer unconditionally, 
he would have lost his right to plead in abatement. But 
the very language of the order of the court preserves to 
him the r:ght to elect whether he will plead in abatement 
or answer to the merits. The effect of the order was to 
fix a time at which he might plead in abatement if he 
ch ose, and a time at which, if he did not elect to plead in 
abatement, he might answer. Judgment reversed and 
cause remanded. All cone 








BarksDALe et al., Appellants, v. Brooks. 

Equity: PURCHASE WITH KNOWLEDGE O¥ FORMER SALE. A purchaser 
of school land who pays the purchase money but fails to get a pat- 
ent from the county, will be entitled to the benefit of one issued to 
a person who buys at a subsequent sale of the same land with 


knowledge of the former sale. Equity will decree the title divested 
out of the patentee and vested in the first purchaser. 


Appeal from Dent Circuit Court.—Hoy.V. B. Hit, Judge. 
REVERSED. 

L. B. Woodside for appellant. 

C. C. Bland tov respondent. 


Naptcn, J.—This was an action of ejectment for the 
northwest quarter of the northwest quarter of section 16, 
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township 33, range 4 west, in Dent county. The defense 
set up was a special one, and in substance, was as follows: 
That prior to the organization of Dent county, which was 
in 1851, the land in controversy was in Shannon county ; 
that abont the year 1849 the county court of Shannon 
ordered a sale of the premises by the sheriff, and by virtue 
of said order the same was sold at the September term of 
the county court 1849, and that one E. Groves became the 
purchaser thereof at the price of $50; that the sale was 
upproved by the court, and Groves’ note, with security, 
was taken and approved by said court. This note was 
payable to the county of Shannon, to the use of township 
33, &e. That Groves, after said purchase, took possession 
and continued in possession till his death, which occurred 
in 1851, and after his decease his heirs and legal represen 

tatives continued in possession until the month of Novem- 
ber, 1865, when defendant, who had procured the title from 
said heirs, took possession, and has been in possession ever 
since. It is averred that after this purchase of Groves in 
1849, he and his legal representatives paid the purchase 
money, with interest, whereby it is alleged they became 
the equitable owners of said land. The answer proceeds 
to state the details of the purchase in 1865 by defendant 
from Groves’ heirs, by which it is alleged he became the 
equitable owner, although no deed was made by Groves dur- 
ing his life, but a quit-claim was made by his representa- 
tives or heirs. The answer then charges that plaintiff was 
present at the sale to Groves, and was present at and had 
full knowledge of the payment of the purchase money, but 
that after the organization of Dent county, by which said 
sixteenth section was thrown into Dent county, and before 
any certificate of said sale had heen made to the county 
court of Dent county, the plaintiff appeared before the 
county court of Dent county and fa'scly and fraudulently 
represented to said court that the premises had not been 
sold, and by such representation procured an order for the 
sale of such premises to be made by said Dent eounty court, 
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which order the sheriff of Dent county executed, and at 
the sale under it the plaintiff himself became the purcha- 
ser, paid the purchase money and procured a patent from 
the State. It1s, therefore, charged that said patent was 
procured by false and fraudulent representations, and as 
against defendants, was void. The prayer of the bill 
which is embodied in the answer, is that s iil patent be set 
aside, canceled and for naught held, and for such other 
and further relief as to the court may seem just, &c. 

The replication 1s a deniai of every allegation ot the 
answer, but avers also aflirmatively that wen said tand 
was in Shannon county there was a pretended sale, but 
without any proper order, aud that the sale was never ap- 
proved by the court, and was never certified as required 
by law; that Groves applied tor a patent but failed to get 
one for the reasons above stated, and then abandoned the 
lund, All the allegations in the answer concerning plaint- 
iff’s knowledge of the sale in Shannon county and plaint- 
iF’s fraudulent representations to the county court of Dent 
county, are expressly and repeatedly denied. 

The testimony at the trial came mostly from the par- 
ties themselves and two or three neighbors. It appeared, 
beyond doubt, that in 1849 one E. Groves, from whom 
defendant derived his title, purchased this part of the 
sixteenth section at a public sale by the sheriff of Shannon 
county, and gave his note with one Holman as security, for 
$50. This sale was duly advertised, as well as the witnesses 
remember, &y advertisements distributed as the law re- 
quired. The certificate of the sheriff was produced at the 
trial stating these facts. There was evidence that the plaintiff 
Barksdale, was present at the sale and bought a part of 
this same section. Whether he was standing by at the 
precise time that Groves bought, the witness, who was at the 
sale and bought some land himself, was not able to say, 
but that he was at the sale and bid off a portion of the 
land advertised, and was a near neighbor of Groves, was 
proved, It appears that Groves died in 1851, that shortly 
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after, in the same year, Dent county was organized cnd 
included this section, and Groves’ note was transferred to 
the county court of Dent county, and the defendant in this 
case, who was administrator of Groves’ estate, paid off the 
uote in 1856, which then amounted to about $85, and got 
possession of the note, but it was afterwards lost or destroy- 
ed. In 1858 the plaintiff bought eighty acres including the 
forty now in dispute, at a public sale ordered by the county 
court of Dent county, and got a patent from the State. 
That defendant has all the title which Groves acquired, is 
not disputed. The evidence about possession and payment 
of taxes is conflicting. The finding of the court upon 
these issues was for the defendant, and the judgment of 
the court is, “that plaintiff take nothing by his suit, and 
that defendant have judgment tor lis costs,” &c., and it is 
further found by the court that the patent from the State 
of Missouri to plaintiff for the land sued for, to-wit: the 
northwest of northwest, &c., 1s as to defendant and those 
through whom he claims, fraudulent and void. ‘‘ Wherefore 
it is considered and adjudged by the court that said patent 
to said lands, so far as affects defendant, be annulled, set 
aside and held for naught.” 

It may be assumed, as the result of the testimony in 
the case, that this land was bought in 1849 by Groves, trom 
whom defendant’s title is derived, and paid for in 1856, 
and that plaintiff knew of this purchase. ‘he embarrass- 
ments attending the farmal completion of this title, by a 
patent from the State, we may conjecture were owing 
partly to the death of Groves, and partly to the transfer 
of the land from Shannon into Dent county, and we may 
add, to some extent to the fact which is disclosed in the 
evidence, that some years before the trial the court house 
in Shannon county was destroyed by fire, and all, or nearly 
all, the records and papers destroyed. Be this, however, 
as it may, the finding of the court, on the testimony, of 
these three facts, a purchase and payment by Groves, and 
a knowledge of such purchase by plaintiff, seems not an 
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unreasonable one. As these lands could not be sold for less 
than $1.25 per acre, and the plaintiff and Groves and one 
of the witnesses were all at the county seat of Shannon to 
buy, itis not at all probable that either was ignorant of the 
particular part of the section that each desired, especially 
as all three were near neighbors, living not further than a 
mile or two apart. Nine years after this, in 1858, the 
plaintiff and the witness, lolman, and perhaps others who 
had bought at this sale, not succeeding in getting patents 
from Jefferson City, and not having paid their notes, had 
no objection to having this sixteenth section again sct up 
by the county court of Dent county. But Groves was 
dead, his administrator had paid off his note for the pur- 
chase moncy of the forty acres now in dispute, and the 
plaintiff at the second sale bought, not the forty by itself 
previously bought by Groves, but fhe west half of the 
quarter section which included it. 

This was done with a full knowledge of the equitable 
title previously held by Groves. Under these circumstan- 
ces the questions concerning possession and the payment of 
taxes cannot exercise any controlling weight, however dc- 
cided. It appears certain that Groves, immediately after 
his purchase, did inclose and cultivate in connection with 
an adjoining field, some three or four acres of this forty. 
Ilow long this inclosure lasted does not exactly appear. 
The plaintiff states that it was removed immediately after 
he bought this land, which was in 1858. The defendant 
siys it was removed because of its hability to be washed 
down by rains. The defendant had inclosed and in culti- 
vation some twenty or thirty acres of this land some three 
years before the trial. As to the payment of taxes, each 
party swears that he paid them, the defendant, that he paid 
them for twenty-five years, the plaintitl, that he ha: paid 
them ever since 1858, when he bought. It seems likely 
that both claimed the land and both handed it in to the 
assessor, and the assessor does not usually object 1f any 
mistakes are made against the tax-vayer. 
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The prayer of the answer in this case, setting up an 
equitable title is, that the patent be declared void. This, 
perhaps, might not render a reversal necessary, as it was 
followed by the usual prayer for such other and further 
relief as to the court might seem proper. But the judg- 
ment is in the precise language of the prayer for relief, 
whereas it should have been that the ‘egal title vested in 
the patentee be transferred to the equitable title of defend- 
ant. Carman v. Johnson, 20 Mo. 109. The jedement is, 
therefore reversed and the cause r:manded, cass thic nee- 
essury correction may be made. The other judges concur. 


CunnincuamM y. Tue Hannipar & Sr. Josepu Rattroap Com 
PANY, Appellant. 


Railroad: DAMAGE TO CATTLE: ACTION) UNDER 43RD section. In an 
action agaiust a railroad company, for injury to cattle, brought before 
a justice of the peace under section 43 ot tno railroad law, (Wag. 
Stat., 310,) the statement must show that the injury was occasioned 
by the failure of the company to erect and maintain good and sub- 
stantial fences along the sidesof its road. Luckie v. C. & A. R. R. 
Co., 67 Mo. 245 


Appeal from Buchanan Cirewt Court.—Hon. Jos. P. Gruss, 


Judge. 
tEVERSED. 
Geo. W. Easley and A. W. Mullins for appellant. 


L. E. Carter tor resoondent. 


Norton, J.—This suit was brought to recover double 
damages for injuries to plaintiff's cow while on defendant’s 
road in Washington township, Buchanan county, and is 
founded on the 43rd sec. of 1 Wag. Stat., 310. ‘To author- 
ize a recovery under this section the statement of the cause 
of action must allege that the injurv complained of was 
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occasioned by the failure of the company to erect and 
maintain good and substantial fences along the sides of 
their road. ‘The statement in the case before us neither 
contains such an averment, nor any one equivalent to it, 
and it must, therefore, be held to be insufficient to support 
the judgment rendered by the trial court. This point was 
expressly so passed upon in the cases of Liekie v. Chicago § 
Alton ft. R. Co., 67 Mo. 245, and Cecil v. Pacifie R. R. Co., 
+7 Mo. 246. Judgment reversed, in which all the judges 
concur. 


Less, Plaintiff in Error. v. MILEs. 


Jury Trial in Equity Causes: reremprory instructions. Inasuit 
for settlement of mutual accounts, since the parties are not entitled, 
as of course, to a jury, if one is called, the court may instruct them 
peremptorily what verdict they shall find 


Error to Franklin Cireuit Ceurt.—llox. A. J. Spay, Judge. 
AFFIRMED. 


In 1873 piaintilf leased of detendant a farm stocked 
with milch cows, agreeing to keep the cows in good con- 
dition for one year, to ship the milk from them and the 
calves which they might bear to market, and to divide 
the proceeds ot all sales equally with defendant. After- 
wards, to secure the performance of said agreement and 
the payment of certain notes, plaintiff executed and de- 
livered to defendant a bond in the penal sum of $1,000, 
and a chattel mortgage upon certain property belonging to 
plaintitt, conditioned upon the taithful performance of said 
agreement and the payment ot said notes. Plaintiff took 
possession under the lease and shipped the milk and 
calves to market, defendant receiving the whole proceeds. 
At the expiration of the term plaintiff surrendered the 
premises and removed to u preighboring farm, without 
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coming to a settlement with defendant. Afterwards de- 
fendant went upon the premises of plaintiff, in company 
with a number of men, and took and carried away the 
property described in the chattel mortgage. 

Thereupon, plaintiff filed his petition in the circuit 
court setting forth the abuve mentioned facts, alleging a 
performance, on his part, of the conditions of said bond 
and chattel mortgage, and alleging that at the time when 
defendant took possession of his said property, plaintiff 
was not indebted to him, but on the contrary, defendant 
was indebted to plaintiff in the sum of $1,176, as shown by 
an account filed with his petition, that defendant had per- 
sistently avoided a settlement or any proper adjustment of 
their accounts, and praying the court for an account to be 
taken and for a.judgment for whatever sum should be 
found to be due to plaintiff, and for a return of said prop- 
erty so taken and for other and further relief. 

For answer to the petition, defendant set out specific- 
ally the terms of the contract between plaintiff and him- 
self, denied any indebtedness on his part to plaintiff, alleged 
that plaintiff was indebted to him, demed that plaintiff 
had performed the conditions mentioned in said bond, 
assigned several breaches specifically, and alleged that 
it had been agreed between plaintiff and defendant that 
the said bond for $1,000 should be lhquidated damages ; 
admitted that he had taken possession of the property 
described in the chattel mortgage, and stated that he sold 
the same for $375.75, which he placed as a credit on said 
sum of $1,000, and asked judgment for the balance. 

To this answer plaintiff filed replication, denying the 
breaches alieged, specifically setting forth a performance 

.of said conditions and the payment of the several sums 
agreed to be paid, denying the allegations of new matter 
set up in the answer, and especially that as to said bond 
being a bond tor liquidated damages anid stated that by 
reason of the seizure and subsequent sale of plaintiff’s 
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property, he had been damaged in the sum of $2,000, tor 
which he asked judgment. 

Thereupon defendant filed motion to strike out all 
that part of the replication which set out a specific per- 
formance of the conditions of the bond and mortgage, the 
breaches of which were complained of in the answer, 
which motion was, by the court, sustained, and said por- 
tions of the replication were stricken out. Other facts 
appear in the opinion. 


T. W. B. Crews for plaintiff in error. 
Booth & Martin for defendant in error. 


I{enry, J.—Treating this as a suit to compel the set- 
tlement of accounts between the parties, as it seems to 
have been regarded by the circuit court and the attorneys 
for the respective parties at the trial, we see no error in 
the rulings of the court to warrant a reversal of the judg- 
ment. Some irregularities occurred, but they did not 
prejudice the plaintiff’s case. After hearing all the evi- 
dence the court called a jury, announcing that the balance 
of the case would be submitted to them. No specificissue 
was submitted, either verbally or in writing. The plaintiff 
proposed to introduce the same evidence which the court 
had already heard, but it was excluded, and the jury in- 
structed by the court to find for the defendant, which they 
did, and judgment was accordingly rendered in his favor. 
If specific issues had been submitted to the jury, and they 
had rendered a verdict on them, the court might have dis- 
regarded the verdict in rendering a judgment, and certainly 
on a general, verbal submission, it is equally in the discre- 
tion of the court to disregard the verdict and render its 
judgment upon its own conclusion from the evidence. It 
is not a case in which either party is entitled to a jury, and 
why one was called is not apparent. The court had heard 
all the evidence in the case, and might just as well have 
decided it then without calling a jury; and if we are al- 
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lowed a conjecture, it is, that after the jury was called and 
the court ascertained that there was no other evidence to 
be introduced than had already been heard, he concluded 
very properly, that the trial by the jury would be an idle 
ceremony, and, therefore, instructed them to find a verdict 
in accordance with his own views. 

The plaintiff also complains of the acticn of the court 
in striking out parts of his replication. The parts stricken 
out contained new matter not embraced in the petition, 
together with allegations substantially found in that por- 
tion of the replication which was permitted to stand. The 
plaintiff’s petition did not, either generally or specially, 
aver & compliance with the conditions of the bond. The 
defendant’s answer alleged breaches of the bond, and the 
court overruled the plaintiff’s motion to strike out the 
replication 2s to so much as was responsive to the alleged 
breaches. On the issues thus formed the trial was had. 
The evidence was contradictory, and the finding of the 
court is not so manifestly against the weight of the evi- 
dence as to justify a reversal of the judgment, whicli is, 
therefore, affirmed, all concurring. 





Stoan, Appellant, v. Tuk Owens, Lane & Dyer MacuIne 
CoMPANY. 


Acknowledgment of Partnership Instrument. A certificate of 
acknowledgment of an instrument executed in the name of a firm, 
should show by which member of the firm the signature was made 
and acknowledged. If the signing and acknowledgment purport to 
have been done by the firm and in the firm name, the instrument 
will not be entitled to record. 


Appeal frem Cedar Circuit Court.—Hon. J. D. Parkinson 
Judge, 


AFFIRMED. 
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Sloan v. The Owens, Lane & Dyer Machine Company 
R. I’. Buller tor appellant, cited Alexander v. Merry, 9 
Mo. 514; Keck v. Fisher, 58 Mo. 532; Orr v. How, 55 Mo. 
328; Grubbs v. Cones, 57 Mo. 83. 


Stratton §& Tracy for respondent. 


Norton. J.—On the trial of this cause plaintiff offered 
in evidence a deed of mortgage to certain personal prop- 
ercy signed as follows: “McKinney & Frieze,” [Seal.] To 
this mortgage was appended the following certificate, viz: 
“State of Missouri, county of Dade, ss. Be it remembered 
that this day personally appeared before me, a justice of 
the peace in and for said county, McKinney & Frieze, who 
are personally known to me to be the same who have sub- 
scribed their names to the foregoing instrument of writing, 
ind acknowledged the same to be their voluntary act for 
purposes therein set forth. Dated this 5th day of January, 
1872.” This evidence was excluded by the court on the 
sround that the certificate of acknowledgment was defect- 
ive in not showing that the execution of the mortgage was 
acknowledged by some one of the persons composing the 
tirm of McKinney & Frieze. It appears from extrinsic 
evidence, or rather from evidence not apparent on the face 
of the deed, that one James L. McKinney and L. W. Frieze 
were partners, doing business under the name of McKin- 
ney & Frieze. The name thus adopted by them was entirely 
conventional, and it is well settled that they could neither 
sue nor be sued in such name, and that in either case the 
names of the persons composing the firm would have to 
be set out. 

Ilad suit been instituted to foreclose the said mort- 
gage, the plaintiff would have been required to allege in 
his petition that James L. McKinney and L. W. Frieze, 
doing business as partners under the name and style of 
McKinney & Frieze, executed by that name the said mort- 
gage, aud if its execution was denied, proof of its execution 


by one of the firm would be necessary. If in a suit to 
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foreclose the mortgage the plaintiff would have been 
compelled to allege and prove, when the fact was denied, 
that the partnership name was affixed to the instrument by 
some member of the firm, it would seem to follow that the 
certificate of the officer certifying to its acknowledgment, 
in order to be suflicient, should show upon its face that it 
was acknowledged by some member of the firm, giving 
his name. 

The proper form of a certificate of acknowledgment 
to a deed executed in the partnership name relating to 
personal property, is given in the case of Keck v. Fisher, 
58 Mo. 532. In that case the instrument was signed “ IT. 
Helmreich & Co.;” the form of the certificate was as fol- 
lows: “Be it remembered that H. Helmreich & Co., by 
Charles Baber, of the firm of H. Helmreich & Co,, who is 
} ersonally known * * to be the person who sub- 
scribed the foregoing as a party thereto, appeared betore 
me and acknowledged that he executed and delivered the 
same for the uses and purposes therein mentioned.” This 
certificate was held to be sufficient. We apprehend that 
if the certificate of the officer in that case had simply 
stated that “ Helmreich & Co.” personally appeared and ac 
knowledged the same, it would have been held insufiicient. 

The certificate before us not showing on its face that 
the acknowledgment was made by a member of the firm, 
was insufficient to admit the instrument to which it was 
appended to record, so as to impart rotice to third parties, 
and for this defect we think it was properly excluded as 
evidence. Judgment attirmed, in which the other judges 
concur. 
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Ross et al., Appellants, v. Juntan, Public Adminisirator. 


1. Probate Jurisdiction: vexnor'’sitien. A court of probate whose 
jurisdiction is limited to “suits and proceedings instituted against 
executors and administrators upon any demand ayainsi the estate’”’ 
of any decedent, has no power to enforce a vendor's lien agains¢ 
land belonging to an estate of a decedent. The heirs are necessary 
parties to such a suit. 

2, —~——: PROCEDURE WHERE DECEDENT LEAVES LAND NOT PAID FOR. 
When a decedent leaves land, the purchase money for which is un- 
paid, the probate court can deal with the land only in the manner 
provided by sections 2, 3 and 4, of article 3, of the administration 
law, (Wag. Stat., p. 94). It may allow the debt as a deimand against 
the estate, to be paid in its order like other debts, but cannot declare 
ita lien, and order it first paid out of the proceeds of the land when 
sold. 

3. : : SALE OF SUCH LANDS: WHAT TITLE PASSES: DISTRI- 
BUTION OF PROCEEDS. When an administrator for the purpose of 
paying debts, sells land of his intestate, the purchase money ot 
which is unpaid, the purchaser takes it subject to the vendor’s 
claim for the purchase money. If the vendor is himself the pur- 
chaser, he stands in the same position as a stranger, and must pay 
the amount of his bid without deducting the amount of his claim. 
The proceeds of such a sale are to be distributed among the cred- 
itors in the order of priority of their demands. 





Appeal from Greene Cireuit Court.—lLlon. W. F. GrIGEa, 
Judge. 


AFFIRMED. 
P. 1. Simmons for appellant.. 


1. The allowance of the Putnam claim did not create 
any lien on the real estate. And the recitations in the 
judgment of allowance give no validity to the proceedings, 
because the probate court has no jurisdiction to enforce 
vendor’s lien. Prewitt v. Jewell,9 Mo. 723; Local Acts of 
1855, p. 58, 84. 2. The allowance of the claim was an 
action in perscnam, and ekouid have been paid in common 
with all other fifth class demands. It did not take priority 

14-"¢ 
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over claims allowed in the second class of demands. Nor 
was the vendor’s licn extinguished by reason of* the sale 
of the land to a person having knowledge of its existence. 
Where real estate is sold subject to an incumbrance, the 
proceeds of the sale become assets in the hands of the 
administrator for the payment of debts according to their 
classification. Welton v. Hull, 50 Mo. 299. 3. There are 
but two classes of lien that take priority in order of pay- 
ment. Ist, The lien of a judgment; 2nd, The lien of an 
attachment. No lien attached by reason of the allowance 
of Putnam’s claim in probate court, and, therefore, it took 
no priority. Wag. Stat., $$ 11,12, p.95. Demands against 
an estate must be paid in the order in which they are 
classed, and no demand in one class can be paid until all 
demands in previous classes are satisfied. Wag. Stat., § 
29, p. 105. 


, 


HH. E. Howell for respondent. 


1.. The probate and common pleas court had exclusive 
original jurisdiction of the vendor’s lien, to find it and 
order it paid. Sess. Acts 1855, p. 57; Pearce v. Calhoun, 
59 Mo. 271; Dodson v. Scroggs, 47 Mo. 288. 2. And if it 
did not, the order of the court for the administrator to 
pay the lien from which no appeal has been taken, is a suf- 
ficient protection for the administrator after he has, in 
good faith, obeyed it and paid out the money on it. Mer- 
ritt v. Merritt, 62 Mo..157; 3d Lead. Cas. in Eq., (8 Am. 
Ed.) 468. 


Henry, J.—In her life-time, Elizabeth Williams pur- 
chased of W. H. Putnam the west half of the northeast 
quarter of section 19, township 20, range 21, in Greene 
county, and agreed to pay for the same $240.35. Putnam 
executed a deed, but for the purchase money had a ven- 
dor’s lien on the land. In May, 1£75, he duly presented 
his demand against the estate of Mrs. Williams for allow- 
ance in the probate and common pleas court of Greene 
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county, which was allowed and placed in the fifth class of 
demands against said estate, and in the or ‘er allowing it 
the court found and declared that the d»bt was incurred as 
above stated, that it was a lien on said land and to be first 
paid in full out of the sale thereof. Subsequently, on the 
petition of the administrator, the defondant herein, the 
court ordered a sale of said land, and Putnam purchased 
it at the price of $350, in payment of which he was allowed 
by the administrator the amount of his said demand against 
the estate, and only paid the balance. There were allow- 
aaces against said estate in the second class of demands, 
as follows: $10 in favor of E. T. Robinson, $25.50 in favor 
of T. J. Gray, and $10 in favor of T. E. Ross 

Ross and Gray filed a motion in said probate court 
asking that an order be made upon said administrator to 
pay their demands against the estate. After paying Put- 
nam the amount of his demand and costs and expenses, &c., 
there were no assets in the administrator’s hands for the 
payment of the second class of demands. The court made 
the order, and the administrator appealed to the circuit 
court of Greene county, where the judgment of the pro- 
bate and common pleas court was reversed, and from the 
judgment of the circuit court Ross and Gray have appealed 
to this court. The petition upon which the order of sale 
was made, filed by the administrator, alleged that the 
personal estate of the intestate was insufficient to pay the 
demands against her estate; that there was no personal 
property or debts due the estate, and that there were debts 
due from deceased, as follows: specifying them as above 
except omitting the demand in favor of Robinson and in- 
cluding Putnam’s claim, which the petition alleged was 
allowed as a lien on the above described estate, and prayed 
ti2 court to make an order for the sale of the same, or so 
much thereof as might be necessary for the payment of 
the debts of the said estate. The order of sale made on 
this petition is not preserved in the bill of exceptions. 

For the administrator, it is contended that he was 
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legally authorized and required by the order of the court 
1. pronate surts- allowing Putnam’s demand, to pay him the 
DICTION : vendor's C 
lien. full amount thereof out of the proceeds of 
the sale of the land; in this connection insisting that the 
probate and common pleas court of Greene county has ex- 
clusive original jurisdiction to ascertain and enforce ven- 
dor’s lien upon the lands of an intestate. The jurisdiction 
of that court is substantially the same as that conferred 
by the statute upon county courts having probate jurisdic- 
tion, “to hear and determine all suits and proceedings 
instituted against executors or administrators upon any 
demand against the estate, when such demand shall not 
exceed, &c., and concurrent jurisdiction with the circuit 
court 1n all such cases, when the demand shall exceed that 
sum, subject to appeal to the circuit court in all cases.” 
In a suit to enforce a vendor's lien, the heirs of deceased 
are necessary parties. It is not a proceeding which can 
be maintained against the admjnistrator alone. The de- 
mand may be allowed in the probate court without special 
notice to the heirs, but they are necessary parties to a suit 
to enforce its payment as a vendor’s lien, by sale of the 
land. Perry v. Roberts, 23 Mo. 221; Siemers v. Kleeburg, 56 
Mo. 196; Leeper v. Lyon, 68 Mo. 216. 

The statute requires all demands allowed to be placed 
in one of the six classes, and the administrator or executor 
to pay them “in the order in which they are classed, and no 
demand of one class shall be paid until all previous classes 
shall be satisfied.” Wag. Stat., §$ 1, 29, pp. 101, 105. 
Judgments rendered against the deceased in his life-time, 
and judgments rendered upon attachments levied upon 
property of the deceased during his life-time, are preferred 
demands, and are placed in the fourth class, while to ven- 
dor’s liens no such preference is given. 

By the 8th section, Wag. Stat., p. 94, if any person 
die leaving land encumbered )y any lien whatever, and 
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. : procea- Shall not have devised or provided for the 
ure where deced- 


tnt leaves lana redemption thereof by will, the court has 
not paid for. —_ power to order the executor or administrator 
to redeem it out of the personal assets, or to sell other real 
estate for that purpose, but there is no provision for the 
sale of real estate upon which there is a vendor’s lien to 
pay the same, except that contained in section 3, of article 
8. Special provisions are made in that article of the act 
for the guidance of probate courts in relation to land pur- 
chased by the deceased for which the purchase money is 
unpaid. Section 2, page 94, provides that if the completion 
of such payment would be beneficial to the estate and not 
injurious to ereditors, the administrator or executor, by 
order of the court, may complete such payment out of the 
asscts in his hands, and such estate shall be disposed of as 
other real estate. By section 3: If the court believe, 
after the payment of debts, there will not be sufficient 
assets to pay forsuch real estate, it may order the executor 
or administrator to sell all the right, title and interest of 
the deceased therein ; or, by section 4, if, in the opinion of 
the court, advantageous to the estate, it may order the land 
so purchased to be relinquished to the vendor, on the best 
terms that can be agreed upon. These special provisions 
exclude the idea of enforcement of a vendor’s lien by a 
sale of the land, and giving a preference out of the pro- 
ceeds to the vendor who holds the lien by a proceeding in 
the probate court. The order allowing the demand to the 
extent that it ascertained and declared the lien, and re_ 
quired it to be first paid out of the proceeds of a sale of 
said land, was a nullity, and furnished no justification to 
the administrator for his compliance with it. 

The order of sale was subsequent to the order allow- 
ing Putnam’s demand, and the administrator should have 
: looked to that rather than to the order of 


sale of such lands: 


what title passes : allowance. His petition for the sale of the 
istribution of 


proceeds. land was sufficient under the 3rd section of 
article 3, supra. It asked for an order to sell the land for 
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the payment of the debts, and, as the order is not preserved 
in the bill of exceptions, 1t must be presumed that it was 
made in contormity to the prayer of the petition, and, if 
80, required the proceeds of the sale to be disbursed among 
the creditors as provided by the statute, in the order in 
which their demands were classed. If, as we have as- 
sumed, the sale was made under the 3rd section, then Put- 
nam purchased at the sale only the right, title and interest 
of the deceased, and hw bid was in effect the amount of 
his lien, as well as the sum at which he purcnased at the 
sale. If a third person had purchased, he would have had 
to pay the amount of his bid, and would have held the 
land subject to Putnam’s lien. The administrator, out of 
the proceeds of the sale of the land, should have first paid 
the debts in the second class. Judgment of the circuit 
court is reversed and the cause remanded. ‘The other 
“udges concur. 


Kripwe i vy. Krrxpatrick et al., Appellants. 


|. Husband and Wife: wirt's PERSONALTY: INVESTED IN LAND IN 
HUSBAND'S NAME. Land bought by a husband in his own name 
with his wife’s money, but withoutany agreement that the pur- 
chase shall be for her sole and separate use, or that the title shall be 
taken in her name will not be treated in equity as her property. 





2 : : . Money acquired by a married woman dur- 
ug coverture by her own frugality and industry, with the consent 
of her husband, is her own property, and if it is intrusted by her 
to him for investment, and is by him invested in land in his own 
name, the lamd will be treated in equity as hers. But the rule is 
otherwise where mone’ so invested came to a married woman dur- 
ing coverture by inheritance. Being a chose in possession. it be- 
came the husband’sabsolute property by reason of his marital night, 
even though he received it from her in the capacity of her agent. 
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Appeal from Oregon Circuit Court.—Ilon. J. B. Woopsipg, 
Judge. 


REVERSED. 
Luwingston § Green for appellants. 
Et. A. Seay and L. B. Woodside for respondent. 


Norton, J.—This is a proceeding in equity instituted 
in the circuit court of Oregon county to divest defendants 
of title to certain real estate in said county, and invest the 
same in plaintiff. The petition states that plaintiff 1s the 
widow of James F. Kidwell, who died in 1875, leaving de- 
fendants as his only heirs; that said Kidwell died seized of 
the legal title to said lands, but that the equitable title was 
in plaintiff. The claim of plaintiff to the equitable title 
is based upon the following allegations of the petition, 
viz: That during the marriage there came to plaintiff, as 
an inheritance, large sums of money and property, and that 
during the coverture, she acquired property and money by 
her own frugality and industry, and by the consent of her 
husband; that in order that they, herself aud her husband, 
might acquire title to a home, she was induced to and did 
voluntarily designate and constitute her husband, James 
F. Kidwell, her agent to purchase lands, and for that pur- 
pose gave into his possession the money and property 
aforesaid, amounting to $1,000 in value; that said Kidweil 
purchased the lands aforesaid, with the money and prop- 
erty, but took title in his own name. The petition con- 
cludes with a prayer asking that defendants be divested, 
and that plaintiff be invested with the title to the land in 
dispute. Defendants filed demurrer to the petition, whicn 
was overruled, and declining to answer further, judgment 
was rendered granting the relief prayed tor, anc’ the pro- 
priety of this action of the court is the only question in 
the case. 
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Whenever it clearly appears that the husband has re- 
ceived money or property belonging to the wife under an 
agreement to appropriate the same for the sole and separate 
1 Hospaxp axp use Of the wife in the purchase of lands, and 

: per- 
foualty: invested he makes the purchase and takes the title to 
band’s name. himself, the wife will, in a court of equity, 
be held to be the equitable owner, and the husband regarded 
as a trustee holding the land for the benefit of the wife. 
Woodford v. Stephens, 51 Mo. 443; Tennison v. Tennison, 46 
Mo. 77. The allegations contained in the petition do not 
bring plaintiff's case within the operation of the above 
rule. It will be observed that the sum of $1,000 is alleged 
to have been placed im the haads of the husband with which 
to acquire title toa home, not for the wife, but for the 
husband and wife. It fails to aver that it was agreed that 
the land should be bought for plaintiff, or that the title 
should be taken in her name. 

Besides this, the sum of money alleged to have been 
given the husband came out of two funds, first out of the 
. ._____, money and property inherited by the wife, 
ee and second out of the money and property 
acquired by the trugality and industry of the wife, by and 
with the consent of the husband. So much of the said 
sum of $1,000 as came out of the first fund being a chose 
in possession became the absolute property of the husband 
by reason of his marital right. Woodford v. Stephens, 
supra, which case overruled the doctrine asserted in Jen- 
nison v. Tennison, supra, that the husband in receiving per- 
soncl property coming to him by the marriage, is presumed 
In equity to take it as the separate property of the wife. 
So much of the said $1,000 as came out of the last or sec 
ond fund, may be regarded as the property of the wife, 
concerning the disposition of which she might have con- 
stituted her husband as agent. It does not, however, appear 
how much of said amount was made up either of the first 
or second fund, nor is there anything in the petition from 
which even a conjecture can be formed as to that matter. 
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For the reasons here given the dommes ought to Sena 
been sustained. Judgment reversed and cause remanded, 
in which all coneur. 


Weber vy. Armstrone ci al., Appellants. 


Fraudulent Convoyanco: MORTGAGE OF STOCK IN TRADE: RETENTION 
OF POSSESSION WiTII SALES BY MonTGAGrOR. A chattel mortgage exc- 
cuted by « firm of druggists and duly recorded, covering “all thei: 
stock of drugs and fixtures contained in their drug store,” and con 
taining a provision that upon default of payment of the debt the 

) mortgageor might enter and take the property, and, upon giving a 

‘prescribed notice, sell the same, is not void upon its face, as a con- 
veyance to the use of the mortgageor. It authorizes him to retain 
possession, but under section 8 of the statute concerning fraudulent 
conveyances, (Wag. Stat., p. 281,) this alone does not invalidate a 
recorded mortgage ; and there is no implied reservation of a power 
of sale in the mortgageor growing out of the nature of the property, 
(overruling Lodge v. Samuc!, 50 Mo. 204). 

If sales have been made after the execution of such mortgage, it 
should be left to the jury to determine whether they were made in 
pursuance of an agreement or understanding between the parties 
If they were, the mortgage would be fraudulent. 


Appeal f from Louisiana Court of Common Pleas.—Hon. G. 
Porter, Judge. 


REVERSED. 
Robinson & Smith for appellant. 


1. The mortgage from Armstrong to Weber was not 
fraudulent on its face. There was nothing in it giving 
Armstrong the right to remain in possession of the goods 
amd sell them for his own benefit; and the power to sell 
must have been given to Armstrong in the mortgage itself, 
before the court could, as a matter of law, declare it fraud- 
ulent. When the mortgage is not fraudulent on its face, 
the court cannot hear evidence, and then, as a matter of 
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law, declare it fraudulent. Zeigler v. Maddox, 26 Mo. 575; 
Johnson v. McAllister, 30 Mo. 327. 2. The retention of 
the possession of the mortgaged property by the mortgageor 
did not make, nor tend to make, the mortgage fraudulent. 
See Howell v. Bell, 29 Mo. 135; Wag. Stat, § 8, p. 281. 
8. The oral testimony introduced by plaintiff did not help 
his case. It did not tend to show any agreement between 
Armstrong and Weber by which Armstrong was to retain 
possession, with power to sell, for his own benefit. And 
while it showed that Armstrong did remain in possession, 
and sell, it failed to show that he did so in pursuance of 
any agreement with Weber, or with Weber’s knowledge 
and consent. See Metzner v. Graham, 57 Mo. 404, and page 
409. 


O. C. Bryson for respondent. 


1. The mortgage isa conveyance to the use of the 
grantors, and is fraudulent ahd void. Wag. Stat., § 1, p. 
279. It affirmatively shows that it is to the use of the 
grantors. The same language used in other deeds has 
been repeatedly construed by this court and held to imply 
that the grantors are to remain in possession and dispose 
of the goods for their own benefit. On the question of 
possession the deed itself is plain, since it provides that 
“the mortgagees in default may take possession,” thereby 
clearly implying that till then the grantors remain in pos- 
session. Lodge v. Samuel, 50 Mo. 204; Stanley v. Bunce, 
27 Mo. 269; Billingsley v. Bunce, 28 Mo. 547. 2. Not 
only does the deed, on its face, appear to be fraudulent as 
showing that the grantors were to remain in possession 
and continue to sell, &c., in ordinary course of business, 
but that such was the understanding between the parties 
thereto, and that the grantors did actually remain in pos- 
session of and sell, &c., the goods, is amply established by 
the testimony. 
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Hovau, J.—This was a suit by attachment, instituted 
on the 13th day of June, 1376, on the ground that the de- 
fendants had fraudulently conveyed or assigned their prop- 
erty or effects so as to hinder or delay their creditors. 

It appears from the record that on the 12th day of 
February, 1876, the defendants executed to Meyer Bros. 
& Co., a mortgage on “all their stock of drugs and fixtures 
contained in their drug store,” in the city of Louisiana, to 
secure the payment of certain promissory notes. This 
mortgage, which was duly recorded on the 14th day of 
February, 1876, provided that in the event of default of 
either of said notes, “ the said Meyer Bros. & Co. may enter 
and take the property hereby conveyed,” and after giving 
the prescribed notice proceed to sell, &c. The mortgageors 
remained in possession of the stock mortgaged and con- 
tinued to make sales therefrom as usual. 

The court below declared the mortgage to be void 
upon its face under the 1st section of the statute on fraud- 
ulent conveyances, as having been made to the use of the 
grantors. The 8th section of this statute provides that no 
mortgage of personal property shall be valid except be- 
tween the parties thereto, where the mortgageor retains 
possession of the mortgaged property, unless the mortgage 
be acknowledged and recorded in the manner provided for 
conveyances of land ; (Wag. Stat., § 8, p. 281;) and this court 
lias repeatedly decided that the mere possession of the 
property by the grantor will not defeat the mortgage. 
Where, however, such possession 1s coupied with a power 
of disposition in the grantor, the mortgage will be held to 
be fraudulent; and if it appears on the face of the instru- 
ment, either expressly or by necessary implication, that 
the grantor is to retain possession with a power of sale, the 
court will declare the deed to be void as a matter of law. 
Stanley v. Bunce, 27 Mo. 269; Billingsley v. Bunce, 28 Mo. 
547; State to use of Voullaire v. Tasker, 31 Mo. 445; Voor- 
his v. Langsdorf, 31 Me. 451; State to use of Decker v. 















220 SUPREME COURT OF MISSOURI, 





Weber v Armstrong. 


=—_— 


LD’ Oench, 31 Mo. 453. But the court will not hear extri@a 
sic evidence in relation to the validity of a conveyance and 
on such evidence, as a matter of Jaw, pronounce the con- 
veyance void. Johnson v. McAllister, 30 Mo. 327. 

It is evident from the terms of the mortgage before 
us, that the grantor was to remain in possession, as it was 
stipulated that the mortgagee might enter and take posses- 
sion in the event of default in the payment of any of the 
notes; but there is not a syllable in the instrument from 
which it can be fairly implied, much less from which it 
must necessarily be implied, that the grantors were to have 
the power to sell. We are not unmindful of the fact that 
the property conveyed was merchandise which was pur- 
chased and held, up to the date of the mortgage, for the 
purpose of being sold. This fact, however, cannot vary 
the interpretation of the deed. It may give rise to con- 
jecture, but as was observed by Judge Naprton in the case 
of Voorhis v. Langsdorf, supra, courts are not warranted in 
pronouncing deeds to be vdid upon conjecture merely. 

Under the provisions of the 8th section of the statute 
above cited, personal property of every character may be 
safely left in the possession of the grantor, provided the 
mortgage is acknowledged and recorded as therein required. 
No exception is made by the statute, and this court has no 
power to create one. No matter what may be the charac- 
ter of the property, or the business of the grantor, the 
very stipulations of the deed that the property shall be 
held to secure the debt, and that upon default in payment 
the mortgagee may take possession thereof, and sell the 
same, are in effect, stipulations that the grantor will not 
scil it, and unless there are other provisions in the deed 
expressly authorizing the grantor to sell, or from which it 
must necessarily be implied that he has a power of sale, 
the deed cannot be held void upon its face. The case of 
Lodge v. Samuels, 50 Mo. 204, seems to have been decided 
upon a different theory; but we do not regard that case as 
being in harmony with the statute or valuable as a prec- 
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edent. Whether there was any agreement or understand - 
ing in the cae at bar, between the grantees and grantors, 
that the latter should continue business with the mortgaged 
stock, and make sales theref, was a question of fact for the 
jury. The judemcnt of the court of common pieas wil! 
be reversed, and the cause remanded. The other judges 
concur. 








Furnt ex rel. LumPKIN v. Youna et al., Appellants. 


1. Instructions not predicated on any evidence in the case, are prop- 
erly refused. 

2. Indemnifying Bond to Sheriff: vatip THoven Nor !N sTarTu- 
rory Form. A bond given to the sheriff by a plaintiff in executicn 
conditioned to indemnify a claimant of property taken under the 
execution against damages by reason of the seizure, is a vaiic bond, 
though it Lacks the condition for the indemn‘ficatior. of the sker if 
called for by section 28, page 697, Wagner's Statuces; anl the 
claimant may maintain an action on such bond. 


Appeal from Grundy Circuit Court.—Hoy, G. D. Burakss, 
Judge. 


AFFIRMED. 
C. H. Mansur and L. T. Collier tor appellauts. 
Shanklin, Low § MeDougul for respow lent. 


Norton, J.—This suit was originally brought in the 
cireuit court of Daviess county, and subsequent!y removel 
by change of venue tothe circuit court of Granly ccuniy, 
where the same was tricd at the January term, 187€, 
thereof. The petition alleges substantially that on the 22nd 
day of February, 1872, and long prior thereto, one George 
W. Lumpkin was the absolute owner and in possessicn of 
certain goods, wares and merchandise therein described ; 
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that on or about the 22nd day of February, 1872, Thomas 
J. Flint, as sheriff of Daviess county, and undereand by vir- 
tue of an execution issued from the office of the clerk of 
the common pleas court of Livingston county, in favor of 
defendants Archibald Young e¢ al. and against William I. 
Lumpkin, wrongfully and without leave, did seize, take 
aud carry away the said personal property, the same 
being then and there the property of the said George W. 
Lumpkin; that, thereupon, the plaintiff, Lumpkin, duly 
notified the said Thomas J. Flint, as said sheriff, of his 
right therein and ownership in and to said personal prop- 
erty, aud the said Flint having notified the plaintiffs in 
sad execution of the claim of George W. Lumpkin to 
suid property, thereupon the said Archibald Young and 
others, principals and securities, made, executed and deliv- 
ered to said Thomas J. Flint, as said sheriff, their bond 
therewith filed, by which they bound themselves to the 
said Thomas J. Flint, as said sheriff, in the sum of $800 
upon the conditions that if the said Archibald Young and 
others should pay all damages and costs which the said 
George W. Lumpkin might sustain in consequence of such 
seizure and eale made thereunder, then said bond was to 
be void, otherwise to remain in full force; that said bond 
was dated March 16th, 1872; that upon the execution and 
delivery of said bond to the said sheriff, Flint, he sold said 
property, and the same became and was a total loss to the 
said George W. Lumpkin; that defendants did not comply 
with the conditions of said bond, but a breach thereof was 
made in this: that said sheriff, Flint, did, on the 16th day 
of March, 1872, sell said property to the damage of said 
George W. Lumpkin in the sum of $800; and which de- 
fendants have failed and refused to pay, &c.; wherefore, 
plaintiff says he has been damaged and prays judgment for 
the penalty of said bond and an assessment of dama- 
ges, Xe. 

The answer of defendants denies that on the 22nd day 
of February, 1872, or at any other time, the said George 
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W. Lumpkin was the owner or in possession of the said 
personal property, or that the same was worth more than 
$600, It admits the seizure and sale by the sheriff of said 
property to satisfy said execution, but denies that said acts 
were wrongful, or that George W. Lumpkin was in any 
wise injured thereby, and avers that the goods, at the time 
of their seizure and sale, were the property of William I. 
“Lumpkin, the defendant in the execution. It also avers 
that a fraudulent combination existed between George W. 
Lumpkin and William I. Lumpkin to screen and protect 
the said property of William I. Lumpkin from liability to be 
subjected to the payment of his debts. The new matter 
set up in the answer was put in issue by replication, and 
on the trial plaintiff obtained judgment for $800, from 
which defendants have appealed. 

There are only two points relied upon in the brief of 
counsel for the reversal of the judgment, the first of which 
is the refusal of the court to give the following instructions 
asked by defendants, viz: 5. “If, at the time the goods in 
question were seized by Sheriff Flint, William I. Lump- 
kin was in the exclusive possession of the same, or any 
part thereof, and said goods were so mixed and intermin- 
gled with the goods of said George W. Lumpkin (if any 
he had) as not to be distinguishable therefrom, with the 
knowledge or consent of said George W. Lumpkin, then 
such seizure was lawful, and the jury must find for the 
defendants.” 6. “If the jury believe from the evidence 
that William I. Lumpkin, at the time said goods were 
seized by the sheriff, owned the same, or any part thereof, 
which was not, or could not be, separated from the balance 
of said goods, then such seizure was lawful, and the jury 
will find for the defendants.” 

Conceding that these instructions announce a correct 
legal principle, (which, in the view we take of the case is 
1. rxstructions. neither necessary to be considered or deter- 
mined,) the action of the court in refusing them was right- 
ful, inasmuch as the record does not disclose any evidence 
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upon which they could have been predicated. The only 
statement which has the remotest bearing upon the ques- 
tion is to be found in the evidence of witness Penniston, 
who testified that in 1865 he became a partner in business 
with W. I. Lumpkin; that the partnership lasted about 
three years. “ After I had been in about twelve months 
Lumpkin told me he had about $500, as guardian for some 
children, and would put it in if I would put in that much 
more, and we did so. I sold out to Crews. I supposed 
when I went in that W. I. was my partner, and knew no 
better for a month after, when he told me that G. W. was 
my partner.” According to the evidence of this witness 
the partnership of which he speaks was dissolved when he 
sold out to Crews, and it clearly appears from other evi- 
dence that in 1869, soon after the sale by Penniston to 
Crews, Lumpkin also sold out his interest to him. What- 
ever interest, therefore, W. I. Lumpkin might have had in 
the goods and property embarked in that enterprise or part- 
nership, disappeared in the sale made to Crews, and had no 
connection whatever, so far as the evidence shows, with the 
stock of goods involved in this controversy, which were 
not levied upon till 1872. All the evidence tended to show 
that the property which was seized and sold belonged either 
wholly to W. I. Lumpkin or wholly to G. W. Lumpkin, 
and the question as to whether it belonged to the one or 
the other was fairly and fully put to the jury, and most 
favorably for defendants in the instructions which were 
given by the court. 

The second point insisted upon by appellants is, that 
the petition does not state facts sufficient to constitute a 
° inpeustryrxe C@use of action, that the bond sued upon is 
veiid though no; Ot a statutory bond, that no action can be 
in statutoryform. maintained thereon, either by Flint, the 
sheriff, or the relator, Lumpkin. The bond, upon which 
the suit is founded, is as follows: ‘“ We, Archibald Young, 
Thomas Rutherford and George E. Shortridge, as princi- 
pals and John L. Johnson, James L. Davis and Ben. H. 
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Stean, as securities, acknowledge ourselves indebted to 
Thomas J. Flint, sheriff of the county of Daviess, and State 
of Missouri, in the sum of $800, upon the following condi- 
tions: Whereas the said Thomas Flint, as sheriff aforesaid, 
has seized by virtue of an execution in favor of Archibald 
Young and others and against William I. Lumpkin, dated 
February 6th, 1872, certain goods, wares and merchandise 
as property of the said William I. Lumpkin; and, whereas, 
one George W. Lumpkin has given notice in writing to 
the said sheriff that he claims said property so levied on 
by virtue of said execution: Now, if the said Archibald 
Young, Thomas Rutherford and George E. Shortridge, 
shall pay all damages and costs which the said George W, 
Lumpkin may sustain in consequence of the seizure and 
sale of the property so levied on and claimed, and shall 
pay and satisfy to said George W. Lumpkin all damages 
which he may sustain in consequence of such seizure and 
sale, then this bond shall be void, otherwise to remain in 
full force.”’ 

It is claimed that the above bond is not a statutory 
bond, because it does not embrace all the conditions pre- 
scribed by section 28, 1 Wag. Stat., 607. That section 
provides that the indemnifying bond shall be “ conditioned 
to indemnify the officer against all damages and costs which 
he may sustain in consequence of the scizure and sale of 
property so levied upon and claimed, and to pay and sat- 
isfy to any person or persons claiming the same all damages 
which such person or persons may sustain in consequence 
of such seizure and sale.” ° * It will be per- 
ceived that the bond in suit contains no condition for the 
indemnification of the officer against all damages and costs 
which he may sustain in consequence of the seizure and 
sale of the property, but only the condition that the obli- 
gors “shall pay all damages and costs which the said 
George W. Lumpkin may sustain,” it appearing from the 
face that said Lumpkin was the claimant of the property 
In consequence of this omission it is insisted that the bond 
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is void as a statutory bond, and cannot, therefore, as such 
be the subject of an action in the present form. The ques- 
tion here presented was considered by this court in the 
case of the State to use of Cameron v. Berry § Berry, 12 Mo. 
377, and it was then held that a bond executed under the 
statute concerning attachments which omits part of the 
conditions specified in the act, is, nevertheless, valid, as to 
the conditions therein contained, it being there observed, 
“that when the bond merely fell short of the statutory 
enumeration in such a manner as to be more favorable to 
the party executing it, he could not be permitted to com- 
plain, if, after it had answered all his purposes, he was 
held liable to its penalties.” Judgment affirmed, in which 
all the judges concur. 


4 
Brown, Plaintiff in Error, v. Lanauots. 


A Sheriff’s Return upon a writ of summons showing that he has ex- 
ecuted the writ by leaving a copy of the writ and petition “at the 
usual place of abode, when in the city of Cape Girardeau, of the 
within named defendant, with a person of the family over the age 
of fifteen years,” is bad, and a judgment by default rendered on 
such return is a nullity. 


Error to Cape Girardeau Court of Common Pleas.—Ilon. 
Hamitton G. Wixson, Judge 


AFFIRMED. 


Lewis Brown pro se, cited Jones v. Relfe, 3 Mo. 389; 
Wade v. Jones, 20 Mo. 79; Freeman v. Thompson, 53 Mo. 
190; Rumfelt v. O Brien, 57 Mo. 572; Bernecker v. Miller, 
44 Mo. 111; Lindell v. The Bank, 4 Mo. 228; Dickerson v. 
Chrisman, 28 Mo. 138. 


Alex. J. P. Garesche and J. B. Dennis for defendant in 
error, cited Hickman v. Barnces,1 Mo. 156; Spencer v. Med- 
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der, 5 Mo. 461; Stewart v. Stringer, 41 Mo. 400; Blanton v. 
Jamison, 3 Mo. 52; Smith v. Rollins, 25 Mo. 410; Cabeen 
v. Douglass, 1 Mo. 239; Waddingham v. St. Louis, 14 Mo. 
195; Hewitt v. Weatherby, 57 Mo. 279; Matthews v. Blossom, 
15 Me. 401; Dobbins v. Thompson, 4 Mo. 118; Sanders v, 
Rains, 10 Mo. 770. 








Napton, J.—This suit was brought in the Cape Girar- 
deau common pleas court, and the service of the writ of 
summons is in these words: “Executed the within sum- 
mons in the county of Cape Girardeau, and State of Mis- 
souri, by leaving a true copy of the within writ, petition 
and account, at the usual placé of abode, when in the city 
of Cape Girardeau, of the within named John W. Lang- 
lois, with a person of the family over the age of fifteen 
years, this 3rd day of January, A. D. 1876.” At the return 
term default was taken. ‘“ Now comes the plaintiff, and 
defendant although duly summoned, being called, comes 
not, but makes default.’ At the subsequent term final 
judgment was rendered, execution issued, and under this 
writ of execution real estate was levied on and sold, and 
on the return day of the execution the defendant moved 
to quash the execution, because the judgment was void for 
want of service of the writ of summons. This motion was 
sustained, and from this an appeal is taken. We think 
the judgment of the court of common pleas was right. 
The return does not conform to the law, and the judgment 
by default is a nullity. It is no attempt to contradict a rec- 
ord collaterally or by parol, for the return upon the writ 
is a part of the same record, which recites that the defend- 
ant was duly summoned. Judgment affirmed. The other 
judges concur. 
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Bunn, Appellant, v. JETMORE. 


Principal and Surety. A bond running in the names of several per- 
sons, one as principal and the others as sureties, but subscribed 
only by the sureties, is not obligatory on them. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wricut, 
Judge. 


AFFIRMED, 


John J. Cockrell for appellant. 


When Hazleton delivered the written instrument to 
the township board, in the body of which was written, 
“ We, Perry R. Hazleton, principal, &c., sureties, jointly and 
severally agree to pay,” &c., and commenced to perform 
the duties of constable, this was a sufficient signing of the 
instrument without it being subscribed by him. 3 Parsons 
on Contr., (5 Ed.) 5, 8; Bishop on Contr., p.58, § 167 ; Cod- 
dington v. Goddard, 16 Gray 436, 444. 


Elliott & Jetmore for respondent. 


The principal never having executed the bond, it is 
void and imposes no obligation on the sureties. As the 
principal never signed or executed the bond, he is not 
bound, and if the principal is not bound, the sureties are 
not. Bean v. Parker, 17 Mass. 591; Ward v. Washburn, 2 

ick. 24; Russell v. Annable, 12 Am. Rep. 665; s. ¢., 109 
Mass. 72; 2 Pothier Obligations, 85. (There can be no se- 
curity without a principal) In this bond no principal is 
pound, and the instrument cannot operate. As a statutory 
bond, it has no obligee—should be executed to the trustee, 
and suit should be instituted in the name of the trustee, in 
a suit on a valid bond, to the use of the party injured 


Norton, J.—This is a proceeding to recover of defend- 
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ant as security of Perry R. Hazleton, constable of Hazle 
Hill township, Johnson county, the sum of $50.15, money 
alleged to have been collected by said constable and not 
paid over to the party entitled to receive it. The suit is 
founded on the following instrument of writing, viz; 
“ Whereas, the undersigned, Perry R. Hazleton, was, on 
the 13th day of September, 1874, duly. appointed to the 
office of constable of Hazle Hill township, in the county 
of Johnson and State of Missouri, and has accepted and is 
about to enter upon the duties thereof. Now, therefore, 
know all men by these presents, that we, Perry R. Hazle- 
ton, an principal, and 8. Jetmore, Wm. McMahan, J. N. 
Stockton and J. T. Hamm, as securities, jointly and sev- 
erally agree to pay each and every person who may be 
entitled thereto all such sums of money as the said consta- 
ble may become liable to pay on account of any execution 
which shall be delivered to him for collection by virtue of 
his office, and all such damages as each and every person 
may sustain by reason of any malfeasance, misfeasance or 
uon-performance on the part of said constable. 

“S$. JETMoRE, 

“ W. McMauan, 

“J. N. Stockton, 

; “J.T. Hamm.” 
Approved this 19th day of September, 1874. 
Joun L. Trapp, Chairman Board. 

E. A. WILLIAMs, 

Wa. P. GREENLEE. 

The 6th section, article 5, of the township organiza- 
tion act, which act, at the time the above instrument was 
executed, was in force in Johnson county, provides that 
every person chosen or appointed to the office of constable 
before he enters upon the duties of his office * * 
shall execute, with two or more securities, an instrument 
in writing to the township trustee, to be approved by the 
township board of directors, in which said constable and 
his securities shall jointly and severally agree to pay to 
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each and every person all such sums of money as said con- 
stable may become liable to pay on account of any execu- 
tion which shall be delivered to him for collection by virtue 
of his office, and all such damages as each and every person 
may sustain by reason of any malfeasance, misfeasance or 
non-performance of duty on the part of said constable. 
Acts 1873, p. 101. It will be observed that the writing in 
question is neither made to the township trustee as required 
by the said act, nor is it executed by Hazleton, the con- 
stable, mentioned therein as principal. In consequence 
of this omission or failure to make the instrument conform 
to the statute, and the non-execution of the writing by the 
principal, it is claimed that the said writing did not impose 
any liability on defendant as security. The trial court took 
this view of the subject, and rendered judgment for de- 
fendant, and it is this action which the plaintiff asks to be 
reviewed on his appeal. 

It is a clear requirement of the statute quoted, that 
Hazleton, the constable, should execute such an instru- 
ment in writing as is designated in section 6, supra. The 
writing offered in evidence and on which defendant is 
sought to be made liable, does not show a compliance with 
this requirement, but on the contrary does show that never 
having been signed by the cqnstable, it was never executed 
by him. It is, however, insisted that the writing though 
never executed by the principal, is, nevertheless, binding 
on defendant who did execute it as security. The received 
doctrine is, that securities who execute a writing as such 
only, can show in discharge of their liability, that their 
principal never was bound, and we can perceive no reason 

why that principle cannot be invoked in this case. This 
question was directly passed upon in the case of Ward v. 
Washburn, 2 Pick. 24, which was a proceeding against the 
securities of an administrator on an administrator’s bond. 
The bond was not signed by the administrator, and because 
it was not the court held that the sureties who had signed 
it were not bound. Inthe case of Bean v. Parker,17 Mass. 
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591, it was expressly held that the securities on a bail bond 
which had not been signed by the principal, were not 
liable thereon. Judgment-affirmed, in which all concur. 











Knieut v. Toe Kansas Ciry, St. Josepn & Councr. Buiurrs 
RattroaD Company, Appellant. 


1. City Ordinance: EVIDENCE OF APPROVAL BY THE MAYyorR. The 
validity of an ordinance admitted to have been passed by the city 
council of the city of St. Joseph being denied on the ground that the 
mayor had never approved it, and nocopy with his signature attach- 
ed being found among the city records, it was shown by the testi- 
mony of the mayor that he had desired the passage of the ordinance, 
and his impression was that he had signed it. It was also shown 
that it was recorded in a book kept by the city in which ordinances 
passed and approved wereentered. The charter required this book 
to be kept, but did not require the mayor to sign the record. It was, 
however, the practice, but not the uniform practice to sign. The 
present ordinance was not signed in this book. It was also shown 
that this ordinance was published in the official newspaper of the city 
as an ordinance passed by the council and approved by the mayor: 
that the proper officer of the city received, filed and kept a cer- 
tified copy of a resolution of a railroad company accepting a grant 
of privileges conferred by the ordinance, and that the company had 
availed itself of the grant by laying down its track on one of the 
streets of the city, and using the same with the knowledge of the 
city officials and without objection from them. Held, that this was 
suflicient evidence of the approval of the ordinance. 


2. Condition Subsequent: RAILROAD RIGHT OF WAY: CITY ORDI- 
nance. A city ordinance granting to a railroad company a right of 
way over a street provided that the grant should become null and 
void if the company should ever remove its machine shops from 
the city. Held, that this was a condition subsequent, in which no 
one had any legal interest but the company and the city, and if the 
company violated the condition by removing the shops, this did 
not ipso facto terminate the right of way so as to entitle the owner 
of a lot abutting upon the street to maintain an action of damages 
against the railroad company as for an unlawful occupation of the 

street. 
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Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
Willard P. Hall for appellant. 


1. The stipulation between the city and appellant as 
to the location of appellant’s machine shops is a-condition 
subsequent, of which no one can avail himself except the 
city. Holden v. Joy, 17 Wall. 250; Kennett v. Plummer, 28 
Mo. 145; Cooper v. Roberts, 18 How. 181; 4 Kent’s Com., 
127 to 130 (7 Ed.) 

2. The ordinance was signed by the mayor. This is 
shown by its being recorded in the book of ordinances; 
by its having been printed in the official paper; by the ac- 
ceptance of appellant filed in the city register’s office; by 
appellant building its railroad in fifth street after said ac- 
ceptance was so filed, without any objection on the part of 
the city; and by the oath of the mayor himself who signed 
theordinance. The mere fact that the ordinance as signed 
by the mayor is not found in the register’s office merely 
shows that it has been lost, mislaid or destroyed; but lost 
records can be supplied by parol or any other competent 
evidence. Hedrick v. Hughes, 15 Wall. 124; Welles v. Bat- 
telle, 11 Mass. 477; Kellar v. Savage, 17 Me. 444. 

8. The fact that the scraps of paper, which it is sup- 
posed was the original ordinance, are not signed by the 
mayor, is no evidence at all. No person fit to be mayor 
would ever sign an ordinance in such a condition. It is 
usual and proper for a fair copy of all ordinances to be 
made out for the executive officer to examine and approve. 
He never signs a mutilated, erased or interlined paper. 
If he did, the grossest frauds might be perpetrated ; inter- 
lineations and erasures could be made just as well after the 
mayor’s approval as before. And in order to prevent this, 
the rule is as stated, and is believed to be uiversal. 
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4. The mayor signing the ordinance on the record 
book is of no significance, and gives no additional weight 
to said book as evidence. The validity of the ordinance 
depends upon his approving it before it is recorded. There 
is no law authorizing him to sign the record book of 
ordinances, and his doing so is without effect. It is the 
duty of the city register to record all ordinances in said 
record book after they are passed and approved; and when 
he so records an ordinance, with the word “approved,” or 
with the words “approved by the mayor,” underwritten, 
it is evidence both that the council passed the ordinance 
and that the mayor signed it, according to the maxim, 
omnia presumunter solenitur esse acta, Broom’s Legal Max- 
ims, 729 (3 Ed.) 

5. It is notorious that city and town officers are care- 
less with regard to preserving papers in their offices. 
Original petitions, motions and ordinances, after they are 
acted upon and recorded, are treated frequently as mere 
waste paper. Reliance is placed upon the record, and not 
upon the original papers. 


Bennett Pike for respondent. 


1. The validity of the ordinance granting the right 
to defendant is made to depend, by the provisions of the 
charter, upon the approval and signature of the mayor. 
The only evidence that can be adduced to show that the 
mayor approved an act is that he signed it. The signing 
is not merely directory; it is matter of substance—a part 
of the thing to be done—and, therefore, essential. ra- 
ham v. City of Carondelet, 33 Mo. 269; Kepner v. Comm., 40 
Pa. St. 124; Conboy v. Iowa City, 2 Iowa 20, 95; Saxton v. 
Beach, 50 Mo. 488. 

2. Even if the ordinance were valid, the grant of the 
right of way has ceased absolutely. The grant 1s not upon 
condition that they shall maintain their machine shops, 
&c., in said city, but the fact of the removal of said mia- 
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chine shops beyond the limits of said city 1s in itself the 
limit beyond which the estate granted no longer exists. 
In other words, the estate granted 1s not defeated, but de- 
termined by such removal. The 5th section may properly 
be regarded in connection with the duty of acceptance 
upon the part of the railroad company as an agreement 
that the removal of the machine shops should ipso facto 
constitute an absolute determination of the grant. 





Henry, J.—This was a suit for damages for an allege«| 
unlawful entry by defendant upon Fifth strect in the city 
of St. Joseph, and digging up and obstructing said street 
in front of plaintiff’s premises, and constructing railroad 
tracks thereon, by means of which the street was obstructed 
and travel thereon impeded, and access to plaintiff’s said 
premises destroyed. The petition also asked for an in- 
junction. The defense relied upon was, that by an ordi- 
nance of the city council the defendant was granted a right 
of way over said street, and authorized to construct its 
said road along and upon said street at the point where 
plaintiff’s premises are situated, upon certain conditions 
specified in said ordinance; provided the defendant ac- 
cepted said grant in the manner in the ordinance specified ; 
and it was alleged that it was so accepted by defendant. 
Plaintiff denied the existence of the ordinance. The court, 
after hearing the cause, found the issues for plaintiff, and 
rendered its judgment enjoining and restraining defendant 
as prayed in the petition, and the defendant has duly pros- 
ecuted his appeal. 

The only questions presented which it is necessary to 
consider are: First, In regard to the validity of the ordi- 
rance in question; Second, If valid, did a breach of the 
conditions upon which the right of way was granted ter- 
minate the right of defendant to use and occupy the street 
for its railroad tracks? That the city authorities of St. 
Joseph had power to grant defendant the right of way for 
its railroad along the street is not controverted by respond- 
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ent. If the ordinance in question was passed by the coun- 
cil and approved by the mayor, its acceptance by the com- 
pany constituted a contract between the city and the 
company valid by the laws of this State, the obligation of 
which could not be impaired by any subsequent action of 
the State authorities. State v. Miller, 50 Mo. 133. 
The first question, therefore, for solution 1s, whether 
the ordinance was approved by the mayor. That it was 
L crry onpivance: 2dopted by the council is not controverted, 
vovel by tie butif not approved by the mayor, it was of no 
—T. force or validity. The evidence for defend- 
ant on that issue was a copy of a resolution adopted on the 
14th day of August, 1873, by the board of directors of the 
defendant company, accepting the grart on the terms pre- 
scribed by the ordinance, a copy of which resolution was 
delivered by said company to the city of St. Joseph and 
filed and kept in the office of the register of said city; a 
copy of the ordinance purporting to have been approved 
and signed by the mayor on the 8th day of March, 1873, 
attested by W. W. Brown, then city register, having the 
seal of the city attached, with the certificate of Hardin 
Davis that it was a “full and true copy of an ordinance of 
record in the book of special ordinances of the city of St. 
Joseph on file in the office of the city register; a copy of 
“The Morning Herald,” a newspaper published in said city, 
and the official paper of the city, of date March 12th, 1873, 
in which ordinances of the city, from time to time passed 
and approved, were published, containing the ordinance in 
question, purporting to have been signed and approved by 
the mayor of said city. John Severance, mayor of the city 
in 1873 when the ordinance was adopted by the council, 
testified that his best impression was that he did signify 
his approval of the ordinance by signing it as the law re- 
quired. 
In the record of ordinances the name of the mayor 
was not to the approval clause. Hardin Davis also testified 
that he had what purported to be the original ordinance, 
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and it did not show an approval by the mayor. What he 
supposed was the original ordinance, (for in one place he 
states that it purported to be, and in another that he sup- 
posed it to be the original ordinance,) was written on 
several slips of paper, some of which were a good deal 
erased and interlined. This witness further testified that 
although it was the practice, after an ordinance was re- 
corded in the record book of ordinances, for the mayor to 
sign it, this was not always done, and that there were a 
number of ordinances in the record book in that condi- 
tion, among them one levying city taxes for the year. 1873, 
It was not, under the city charter, necessary for the mayor 
to sign the ordinance in the book in which they were re- 
quired to be recorded. 

A lost or destroyed record may be established by 
parol evidence. Hedrick v. Hughes, 15 Wall. 124. And 
the evidence in this case, we think, fully established the 
fact that the ordinance in question was approved by the 
mayor. The slips of paper which the witness, Davis, 
thought purported to be the original ordinance, may have 
been, probably were, the ordinance prepared by the mem- 
ber of the council who introduced it; but it is hardly to 
be supposed that it would have been presented to the mayor 
for his approval on detached pieces of paper containing 
erasures and interlineations, or that he would have ap- 
proved it in that condition. The only circumstance which 
witness stated, showing that these pieces of paper purported 
to be the original ordinance, was an indorsement on the 
envelope in which they were found, “Approved March 
8th, 1873,” in the hand-writing of W. W. Brown, at that 
date city register. Nothing on the face of the papers, or 
either of them, indicated that they contained the original 
ordinance; and in view of all the facts proved, itis nota 
violent inference that they were used in making the copy 
which was presented to the mayor for his approval, and 
that the ordinance so approved was with these slips of pa- 
per kept by the register in that envelope. 
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Mr. Severance testified that he desired the passage of 
the ordinance, and that his impression was he signed it. 
It was recorded in the book kept by the city in which or- 
dinances passed and approved were entered. It was pub- 
lished in the official newspaper of the city as an ordinance 
passed by the council and approved by the mayor. The 
city received, filed and kept a certified copy of the resolu- 
tion of defendant’s board of directors accepting the grant 
on the terms proposed in the ordinance. The defendant 
proceeded to exercise the right granted by constructing its 
road-bed and laying its tracks on and along Fifth street, 
one of the public thoroughfares of the city, with the 
knowledge of the city officials. The city, so far as this 
record shows, did not then object, nor has it since com- 
plained of defendant’s proceedings. This group of signif- 
icant facts leaves any conclusion out of the question, but 
that the mayor did approve the ordinance; and the loss 
or destruction of the original cannot deprive defendant of 
its rights derived from the ordinance. The facts clearly 
established by the evidence would estop the city from assert- 
ing against the company that the ordinance was not duly 
approved by the mayor, and if so, it does not lie in the 
mouth of any other person to allege the invalidity of the 
ordinance against the company. 

By the 5th section of the ordinance it was provided 
that if the railroad company should “at any time remove 
2. conprrion sup. their general office, principal machine shops 
toad tightofway, OF car works from St. Joseph to any other 
tity ordinance. »oint on the road, the right of way granted 
in this ordinance over Fifth street shall become null and 
void.” The principal machine shops were removed beyond 
the limits of the city, and it is contended that “ the estate 
granted ceased,” or “was determined by such removal.” 
The condition was not a precedent condition, to be com- 
plied with before the grant took effect, or a limitation 
which fixed the period of its duration; but a subsequent 
condition in which no one had any legal interest except 
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the parties, the city and the company. It was a matter of 
contract between them, and the city might have waived a 
compliance with the condition at any time, nor was an or- 
dinance for such purpose necessary. The breach of the 
condition did not, therefore, ipso facto terminate the right 
of way, and, as against every one except the city, the 
right continued in the company, and the city herself might 
have agreed to the removal of the shops, or after their re- 
moval expressly sanctioned it, or by long acquiescence been 
estopped from setting up the breach against the company. 
That no one but the city could take advantage of the breach 
of the condition on which the right was granted, is a doc- 
trine well settled. 

In his commentaries, volume 4, page 439, Chancellor 
Kent clearly stated the distinctions on this subject: 
“ Words of limitation mark the period which is to deter- 
mine the estate; but words of condition render the estate 
liable to be defeated in the intermediate time if the event 
expressed in the condition arises before the determination 
of the estate or completion of the period described by the 
limitation.” “The material distinction between a condi- 
tion and a limitation consists in this, that a condition does 
not defeat the estate, although it be broken, until entry by 
the grantor or his heirs; and when the grantor enters, he 
is in as of his former estate.” ‘Conditions can only be 
reserved for the benefit of the grantor and his heirs. <A 
stranger cannot take advantage of the breach of them.” 
Kennett v. Plummer, 28 Mo. 145; St. Louis v. Atlantic & Pa- 
cifie R. R. Co., 66 Mo. 251, and particularly cases there 
cited; [olden v. Joy, 17 Wall. 251. As the judgment 
must be reversed for the reasons above indicated, it is not 
necessary to pass upon the questions raised by the motion 
for a new trial on the ground of surprise and newly dis- 
covered evidence. Judgment reversed and cause re- 
manded. All concur. 
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Dixon, Plaintiff in Error, v. Livineston County. 


1. Employment of Special Attorney by County Court. Sec- 
tion 35, page 205, Wag. Stat., does not authorize a county court to 
employ a special attorney to attend to county business, when the 
circuit attorney resides within the county. In such case section 25, 
page 204, makes it the duty of that officer to attend to the law busi- 
ness of the county. 





, NOT AUTHORIZED BY CHILLICOTHE & BRUNSWICK RAILROAD 
CHARTER. The power given to the county court of Livingston 
county by the charter of the Chillicothe & Brunswick Railroad 
Company tq ‘‘take proper steps to protect the interests of the 
county,” and to ‘‘appoint an agent to represent its interests,” did 
not authorize that court to employ a special attorney for the pur- 
pose of prosecuting an action to protect the interests of the county 
as a stockholder in that company, while the circuit attorney of the 
circuit lived within the county. It was his duty to prosecute such 
action. 


te 


Error to Livingston Cireuit Court. 
AFFIRMED. 


This was an action brought to recover fees claimed to 
have been earned in the prosecution of a suit by injune- 
tion, instituted for the purpose of protecting and securing 
the rights of the county of Livingston as a stockholder in 
the Chillicothe & Brunswick Railroad Company.. The 
petition alleged that the plaintiff was employed by the 
county court at a time when the circuit attorney was nec- 
essarily absent from the county attending to his official 
duties in another county of the circuit, and that if an at- 
torney had not been so employed, the stock of the county 
would have been sold under a fraudulent deed of trust. and 
would have been wholly lost to the county. There was a 
demurrer to the petition, which being sustained, judgment 
was entered for the county, and the plaintiff sued out this 
writ of error. 


Chas. A. Winslow for plaintiff in error, cited Laws 
1863-4. p. 485, § 6; 1 Wag. Stat., § 3, p. 408; Copp v. St. 
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Louis Co., 34 Mo. 383 : Dillon on Mun. Corp., (1 Ed.) § 
399 and notes; Smith v. Sacramento, 13 Cal. 531; Horn- 
blower v. Duden, 35 Cal. 664; Langdon v. Castleton, 30 Vt. 
285. 








C. H. Mansur and J. M. Davis for defendant in error, 
cited Wolcott v. Lawrence Co., 26 Mo. 275; Reardon v: St. 
Louis Co., 36 Mo. 560; Delafield v. Illinois, 2 Hill 174; 
MceClenticks v. Bryant, 1 Mo. 598; St. Louis Co. v. Cleland, 
4 Mo. 85; Carroll v. St. Louis, 12 Mo. 444; Copp v. St. 
Louis, 34 Mo. 388; Wag. Stat., 408, § 3; 204, $$ 25, 35; 
Clough v. Hart, 11 Am. Law Reg. (N. 8.) 95; s. ¢c., 8 Kas. 
487 


Norton, J.—The decisive question presented for deter- 
mination in this case is, whether the county court of Liv- 
ingston county, in 1871, could lawfully employ or contract 
with an attorney to prosecute any suit for and on behalf 
of said county, the circuit attorney of the judicial circuit 
in which Livingston county was embraced residing at the 
time of such employment in said county. It may be stated 
as settled that the county court could only make such con- 
tracts as the law in being at the time might authorize. 
Wolcott v. Lawrence Co., 26 Mo. 275; Reardon v. St. Louis 
Co., 36 Mo. 560; Carroll v. St. Louis, 12 Mo. 444. 

The solution of the question, therefore, involves a con- 
sideration of the statute bearing uponit. Section 25, Wag. 
1. emproruext op 5tat., 204, provides that “the county courts 
Nae ny cousry Of the several counties are authorized, when 
et ar they think the interests of the county require 
it, to appoint a county attorney, who shail be learned in 
the law, be at least twenty-one years of age, reside at the 
seat of justice of the county, and who shall hold his office 
for one year. But no county attorney shall be appointed 
for any county in which the circuit attorney for the proper 
circuit resides, but said circuit attorney shall act as the 
county attorney of said county and receive the same com- 
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pensation.” It is proper to observe that at the time of the 
alleged employment of plaintiff as attorney by the county 
court of Livingston county, the law provided that there 
should be one cireuit attorney in each judicial circuit in the 
State. It may also be observed that the petition of plaintiff 
alleges that the circuit attorney of the circuit, in which 
Livingston county was situated, resided in said county of 
Livingston, and it, therefore, follows under the section of 
the statute above quoted that all the duties required of 
7: county attorneys, so far as related to Livingston county, 
were devolved on the circuit attorney. The duties thus 
cast upon him were, that he should prosecute or defend, as 
the case might require, all civil suits in which the county 
was interested, represent generally the county in all mat- 
ters of law, investigate all claims against the county, draw 
all contracts relating to the business of the county, and 
give his opinion, without fee, in matters of law in which 
the county was interested, and in writing, when demanded, 
to the county court or any justice thereof. § 27, Wag. 
Stat., 204. The petition of plaintiff shows, upon its face, 
that the circuit attorney resided in Livingston county, and 
this fact not only enjoined on him the duty ot performing 
ull the services specified in section 27, supra, but expressly 
forbade, under section 25, supra, the county court from ap- 
pointing a county attorney to perform such duties. 

Our attention has been called to section 35, Wag. Stat., 
205, which it is claimed authorzed the county court to 
enter into the contract upon which plaintiff bases his right 
of recovery. That section is as follows: “If the county 
court of any county shall think the interest of said county 
does not require the appointment of a county attorney, as 
before provided, said court is hereby authorized to contract 
with some person professing the qualifications necessary 
for a county attorney, to prosecute or defend, on behaif of 
the county, as the case may be, any and all civil suits in 
which the county is interested, or attend to any matters of 


law relating to the business of the county, but in no case 
1-70 
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shall said contract be for a longer time, or for a larger 
amount, than specified in the foregoing sections regarding 
the duration of appointment and compensation of cointy 
attorneys.” It will be perceived that this seetion only au- 
thorizes the employment of an attorney to prosecute or 
defend any suit for the county, or attend to any matter of 
law relating to the business of the county, when the county 
court shall be of the opinion that the interest of the 
county does not require the eppointment of a county attor- 
ney. There in nothing in the petition showing that the 
county court of Livingston county was of the opinion that 
the interests of the county did not require the appointment 
of a county attorney, and it would scem from the language 
used in section 25, supra, that said court could not dispense 
with the services required of acounty attorney for the reason 
that in said section it is expressly declared that the circuit 
attorney residing, as he did, in Livingston county, should 
act as county attorney. In the case of Clough v. Hart, 8 
Kas. 487; s. ¢., 11 Am. Law Reg. 95, the same question 
presented in the case at bar was involved, and it was there 
held that when the plaintiff relics on a contract with the 
county which shows on its face that it was for professional 
services as attorney, which services are such as the law 
requires to be performed hy the county attorney, such con- 
tract is prima facie void. 

We have also been cited to section 6 of the act incor- 
porating the Chillicothe & Brunswick Railroad Company, 
2 an diy cha 2° authorizing the county court to make the 
cothe & thats contract or employment on which plaintift’s 
charter suit is founded. That section is as follows: 
“Tt shall be lawful for the county courts of Livingston and 
Chariton counties * * to subseribe to the stock 
of said company, and they may respectively invest their 
funds in the stock of said company, * * and 
take proper steps to protect the interests and credit of the 
county. Such county court may appoint an agent to rep- 
resent its iaterests, give its vote and receive its dividends.” 
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lf, in the discharge of the duties required of the agent 
whose appointment this section authorizes, it became nec- 
e:sary to institute a suit as the propcr means of represent- 
ing the interests of the county, the duty ef instituting and 
conducting such suit, as we havo son, under the laws in 
existence in 1871, was cast upon the circuit attorney so far 
as Livingston county was concerned, which duty the c-r- 
cuit attorney could neither evade nor be discharged from 
either by the county court or its agent appointed under the 
above sectiou. So if the county court, for the protection 
of the interests of the county, had deemed the institution 
of a suit a “proper step” to be taken, it could only 
employ the ageucy provided by law for that purpose, which 
in this instance was the circuit attorney. Rezarding the 
petition as a proceeding to recover for services rendered 
by plaintiff as an attorney in prosecuting a suit on behalf 
of Livingston county, we are of opinion that the demurrer 
to the petition was properly sustained, on the ground that 
the duty of prosecuting such suit was, by express statute, 
cast upon the circuit attorney, and that the county court 
had no warrant in law to employ another attorney to per- 
form this duty. Judgment affirmed, in which all concur, 


Kenney v. THe Hanyizau & St. Josepn Rar~roap Company, 
Appellant. 


i. Negligence of Railroad Company: rscarr oF SPARKS: SUFFI- 
CIENCY OF EVIDENCE. In an action agains! a railroad company to 
recover damages for injury to plaintiff’s farm by fire, alleged to 
have been communicated through the negligence of the company’s 
servants, by sparks emitted from a locomotive, the evidence as tothe 
origin of the fire showed only that just after a train of cars on de- 
fendant’s road had passed through plaintif’s farm, smoke was seen 
coming down thie railroad, and immediately the fire which did the 
damage broke outin plaintiff’s field within one hundred feet of t!e 
vailroad track. Ji/cld, that this was sufficient to warrant the sub- 
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mission of the case to the jury , without direct evidence hat any 
sparks escaped from the locomotive. 

. : PRIMA FACIE CASE EVIDENCE IN REBUTTAL. Since 
the decision in Fitch v. Pacific R. R. Co., 45 Mo. 322, it has been 
uniformly neld chat a prima facie case is made out againsta railroad 
company when it ‘s proved that the fire which did the damage 
was communicated b; sparks from a iocomotive attached to a pass- 
ing train, and that it then devolves upon the company to show that 
the escape of sparks was not the result of negligence on its part- 
To this end it may show that thet engine and machinery were 
of the most improved pattern and make, and were managed by 
careful and competent servants in a skillfui and careful manner. 
Evidence that the company’s servants were careful and competent 
men will not of itself be sufficient to rebut the presumption of neg- 
ligence on their part, but may be submitted to the jury, in connec- 
tion with other facts, to enable them to determine whether, on the 
particular occasion in question, they were managing the engine care- 
fuily and skillfuliy. 

: : EVIDENCE. Upon we trial of an action against » 
vailroad company to recover damages for injuries to plaintiff s !arm 
occasioned by firo alieged to have escaped from one of tho com 
pany’s locomotives, the plaintiff exhibited to the jury an old worn 
and torn spark arrester as one of the defendant’s. The evidence 
showed that it was found on defendant’s road 2 month before the 
fire complained ot too!: place. and could not have been in use at the 
time of the fire. Held, that its admission could have served no 
purpose but to inflame and prejudice the minds of the jury, and 
was, therefore, error. 








Appeal from Caldwell Circuit Court—Hon. 1. . bROADDUS, 


JSuage. 


REVERSED. 


The plaintiff in his petition claimed damages for two 


fires, one alleged to have occurred on the ist day of Feb- 
ruary and the other on the 2rd day of February. 


mere escape of fire, from which negligence may be found, 


Chas A Winslow with A. W. Mullins and George W. 


Easley for appellant. 


1. There being no fact shown, independent of the 








nt 
































OCTOBER TERM, 1879. 245 


Kenney vy. The Hannibal & St. Joseph Railroad Company. 


the loss in damnum alsque injuria. Turnpike Co. v. Rail- 
voad Co., 54 Pa. St. 345; Lailroad Co. v. Hendrickson, 80 
Pa. St. 182; Flynn v. Railroad, 40 Cal. 14: s. ¢c, 6 Am, 
note p. 597. 

2. There is no absolute presumption of negligence 
growing out of the fact that fire escaped from the engine. 
It is but an inference of fact, at the most, which is rebut- 
ted by showing that the “ best machinery and contrivances 
were used to prevent such a result, and that careful and 
competent servants were employed.” No contrivance has 
yet been invented to entirely prevent the escape of sparks 
from an engine. All that reason and prudence can possi- 
bly require is, that the most approved appliances shall be 
used and placed in the hands of skillful and careful serv- 
ants. When this has been done, there can be no such thing 
as negligence predicated on the mere escape of sparks, and 
in order to make out a case for recovery, other elements of 
negligence must be shown. It is only for the negligent 
use of fire that railroad companics are responsible. Fire 
is a dangerous clement, and yet one absolutely necessary 
for the generation of steam. Without its use in this re- 
spect the advancing civilization of the age must stand 
still. While this demand does not justify total immunity 
from damages occasioned by its use, it does not require 
that those who use it shall become insurers against conse- 
quent damages under all circumstances. The full measure 
of duty in this regard is, that those safeguards which the 
inventive genius of the age has produced and experience 
tested, shall be applied to prevent casualties, and that no 
negligence shall supervene in their use. Wharton on Neg., 
$$ 869, 872; Shear. & Redf. on Neg., § 332; Smith v. R. R., 
37 Mo. 287; Fitch v. R. R., 45 Mo. 322; Clemens v. FR. R., 
53 Mo. 366. 

3. The court erred in permitting the old worn-out 
spark arrester to be paraded before the jury. Coalev. R, 
R. Co., 60 Mo. 227. 
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Shanklin, Low § McDougal for respondent. 


Henry, J.—Plaintiff sued for damages for the destruc- 
tion of thirty-five acres of meadow, thirty acres of pasture 
aud 376 yards of hedging, by fire, which, he alleged, through 
the carelessness and negligence of defendant's agents, &c., 
in managing a locomotive engine on defendant’s road, was 
communicated by sparks emitted by said engine. The 
answer was a denial of the allegations in the petition. 
Plaintiff obtained a judgment, from which defendant has 
appealed, 

The evidence as to the origin of the fire was, that just 
after a train of defendant’s cars passed through plaintift’s 
farm, about ten o’ciock a. m., Ist of February, 1876, one 
witness saw smoke coming down the railroad, and discov- 
ered two fires. One did no damage; the other was inside 
of plaintiff’s field, about 100 feet from the center of the 
track. The plaintiff testified that these fires started im- 
mediately after the traf passed, and also that on the 3rd 
day of February, 1876, a fire broke out in his field imme- 
diately after the passage of a train of defendant’s cars. 

While railroad disasters are among the most fruitful 
sources of litigation, no other class of cases presents more 
questions of difficulty for judicial determination; and not 
the least difficult of that class are those growing out of 
fires communicated by sparks emitted from locomotives 
attached to passing trains of cars. There are some ques- 
tions on this subject, well settled in this State, which are 
open questions elsewhere; while in other States a different 
doctrine from that prevailing here is equally well estab- 
lished. Since the case of Smith v. The LHannibal § St. Jo- 
seph R. R. Co., 37 Mo. 287, was overruled in Pitch v. The 
Pacifie R. R. Co., 45 Mo. 327, it has been uniformly held 
here that a prima facie case is made out against a railroad 
company when it is proved that a fire was communicated by 
_ sparks from a locomotive engine attached to a passing 
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train, and that it then devolves upon the defendant to show 
that the escape of sparks was not the result of negligence 
on its part. 

Another question is presented by this record, which 
has not been directly passed upon by this court, with re- 
1. neciicence or gard to the sufficiency of evidence to prove 


RAILROAD COMPA- ° . ° 
xy: escane of that the fire was occasioned by sparks emit- 


sparks: sufficien- 

ey ofevidence. ted by the locomotive. The defendant con- 
tends that the evidence that the fire was so communicated 
was not sufficient to warrant the submission of the case to 
the jury, there having been no direct evidence that sparks 
were emitted by, the locomotive in question. 

One of the bases of evidence is, “ the known and ex- 
perienced connection subsisting between collateral facts or 
circumstances, satisfactorily proved, and the fact in contro- 
versy.” 1 Greenleaf Ev., 17. It is recognized even in 
criminal prosecutions, as in the case of the possession of 
goods recently stolen, accompanied with personal proximity 
in point of time and place, and the inability of the pos- 
sesser to show how he came by them. These facts war- 
rant the inference that the possessor stole them. They are 
prima facie evidence of guilty possession. From the facts 
established the unknown fact is deduced, and is by the law 
presunted, and if the facts found, from which the other 
fact is presumed, be “unexplained, either by direct evi- 
dence, or by the attending circumstances or by the charac- 
ter and habits of life of the possessor, or otherwise, it is 
taken as conclusive.’ “ Upon an indictment for arson, 
proof that property which was in the house at the time it 
was burned, was soon afterwards found in the possession 
of the prisoner, was held to raise a probable presumption 
that he was present and concerned in the offense.” 1 
Greenleaf Ev., 47, Mr. Greenleaf-says: “It is the legal 
application of a process familiar in natural philosophy, 
showing the truth of a hypothesis by its coincidence with 
existing phenomena.” 

The locomotive carries fire; sparks escape from loco- 
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motives; a locomotive passed through plaintiff’s field; no 
fire was seen in the field until after it passed, and immedi- 
ately afterwards the fire broke out in the field. If A sue 
B for setting fire to his meadow, and the proof shows that 
the defendant was seen going through plaintiff’s field car- 
rying fire in a vessel from which, without care on his part, 
it might escape, and that immediately after he went through 
the field the meadow was discovered to be on fire, no fire 
having been seen there before, would «a court be justified 
in declaring that there was no evidence to charge defend- 
ant with having carelessly ect fire tothe meadow? It may 
be, and is plausibly argued that it might have originated 
in other sourecs, and that it would be a hardship to hold 
the company liable, because it could not prove that the fire 
was communicated otherwise than by sparks emitted from 
its locomotive. The same argument might be urged in 
the case of one found in the possession of goods recently 
stolen. Ee may have come by them honestly, in divers 
ways, and until statutes passed recently permitted, he could 
not testify and explaiw how he procured them, and may 
not be able to corroborate a plausible statement he should 
make of his acquisition of the goods. “The true question, 
in trials of fact, is not whether it is possible that the tes- 
timony may be false, but whether there is sufficient proba- 
bility of its truth,” that is, whether the facts are shown by 
competent and satisfactory evidence. By satisfactory evi- 
dence, which is sometimes called sufficient evidence, is 
intended that amount of proof which ordinarily satisfies 
an unprejudiced mind beyond a reasonable doubt.” 1 
Greenleaf Ev., 4. The evidence that the train passed, with 
the other facts in proof, and that immediately after the pas- 
sage of the train the fire was discovered in the field, tends 
as strongly to show a direct connection between the two 
events, as the possession of gouds, recently stolen, tends to 
fix the guilt of stealing them upon the possessor. 

In Sheldon v. The U1. R. R. R. Co., 29 Barb. 228, this 
westion was before the court. There the defendant’s train 
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passed within sixty-seven fect of plaintiff’s mill, about an 

hour and fifteen minutes before the mill was discovered to 

be on fire. No one saw sparks or cinders emitted by the 
4 locomotive in the vicinity of the mill. No one testified 
| whether persons were in the vicinity of the mill or not 
during the time intervening between the passing of the 
train and the occurrence of the fire. None of plaintiff’s 
witnesses were at the mill, or saw it for several days before 
the fire. Five or six days before the fire a witness went to 
/ the mill and tried to get in, but failing, procured a key, 
f entered and removed some tools he had there. He found 
the windows open and left them open. He was carpenter- 
/ ing in the mill, leaving shavings, hay, straw and packing 
: j boxes in the basement. “The least spark,” he said, “ in 
/ the world, through the window, would have set it on fire.” 


=~ 


The court held, “that the evidence upon this principal 
question was not of such a character as entitled the plaintiff 
to claim a verdict from the jury, and that he was properly 
non-suited at the trial.” 

A marked difference between that and this case is, the 
length of time which clapsed in that case between the 
the passage of the train and the occurrence of the fire. 
This, in connection with the fact that fire communicated 
to the shavings and straw left by the carpenters, would, if 
set on fire by defendant’s locomotive, have blazed up and 
heen discovered in less than an hour and fifteen minutes 
after the train passed, and that it might have originated in 
many other sources, justifies tle observation of the court 
that ‘standing alone, these circumstances do no more than 
make out a possible case, that possibly the fire proceeded 
from defendant’s locomotive, It is not enough for the 
plaintiff to show a possibility that the fire was communi- 
cated to the mill by sparks emitted by the defendant’s loco- 

f motive.” ere, however, the one event immediately 
preceded the other, and it is not a mere possibility that the 
one caused the other; and, while the close connection of 

the two events in point of time is not a demonstrative or 
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conclusive proof of the dependence of one upon the other, 
it is sufficient evidence of the fact for the consideration of 
a jury. That juries are too apt, upon slight and insuffi- 
cient evidence, to find verdicts against corporations will not 
justify courts in disregarding well settled rules of evidence ; 
but these should be adhered to, and the hope indulged 
that sooner or later this vice in the administration of jus- 
tice will be cured in some legitimate way. Trial courts, by 
a fair and reasonable exercise of the right to set aside im- 
proper verdicts, may do much in that direction. 

The instructions given for plaintiff declared that, if 
fire escaped from the engine and was communicated to 
- plaintiff’s premises, it was prima facie cvi- 

prima facie caso: dence of negligence, and it devolved on de- 
- fendant to rebut it by showing that the engine 
and machinery were of the most improved pattern and 
make, and managed by careful and competent servants in 
a skillful and careful manner. This we thinix a correct 
declaration of law. The defendant asked the court to de- 
clare that, under the pleadings and evidence, plainti(f 
could not recover; also, that there is no conclusion or pre- 
sumption of negligence on the part of the defendant be- 
cause the fire escaped fromthe engine. The court had not 
declared that there was a conclusion or presumption of 
law from the fact that fire escaped from the engine that the 
defendant’s negligence was the cause of it, but had given 
a proper instruction upon the subject, which could not 
have been misunderstood, that it made out a prima facie 
case only. 

There is a conflict between the fourth instruction given 
for defendant and the law as declared by the court for the 
plaintiff, in this, that in that instruction for defendant the 
jury were told that the prima facie case was rebutted, if 
defendant proved that the engine was furnished with the 
best machinery and contrivances to prevent the escape of 
fire, and that careful and competent engineers were em- 
ployed in managing it, while the instruction for plaintiff 
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required the jury also to find that these careful aud com- 
petent engineers managed the engine and machinery in @ 
skillful and careful manner when the fire ocourrel. The 
instruction for plaintiff was correct, while that for defend- 
ant was incorrect, and should not have been given. It has 
not.in this State, beon held in these cases that where evidence 
of negligence has been introduced by plaintiff, it is rebut- 
ted bv proof that the company had in its employment on 
the engine careful and ekillful engineers and servants. If 
sparks escape through the most approved spark arrester, 
and careful and competent servants are employed, the in- 
ference is not an unreasonable one that the escape of sparks 
is attributable to carelessness in the management of the 
train, and, therefore, in order to rebut the prima facie case 
the defendant is required to prove not only that he had 
careful and skillful servants on the engine, but that they 
were managing it carefully and skillfully at the time. We 
are not to be understood as holding that the fact that skill- 
ful and careful servants were in'charge of the locomotive 
is not evidence which a jury may consider in connection 
with the other facts in determining whether on the partiec- 
ular occasion they were careful, or that direct and positive 
testimony is required that they were, at the particular 
time, carefully managing the engine. 

On the trial of this cause, the court, against defend- 
ant’s objections, permitted plaintiff to produce in court and 
as , exhibit to the jury an old spark arrester, in 
evidence. which the wires were worn and torn, and ask 
defendant’s witness, then testifying, if it was not one of 
defendant’s spark arresters. It was found in January, 
1876, on the line of defendant’s road where it passes 
through plaintiff’s premises. This was some weeks before 
the fire complained of occurred. ‘There was no evidence 
tending in the remotest degree to show that it was the 
spark arrester on the locomotive which passed there in 
February, 1876, the careless management of which was 
alleged to have caused the damage complained of; but al! 
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the evidence on that subject conclusively showed that it 
could not have been used on that occasion. We cannot 
conceive a reason for admitting that evidence or allowing 
that performance. It could have served no purpose what- 
ever, but to inflame and prejudice the minds of the jury; 
and juries are not so inclined in favor of corporations as to 
require a resort to such means to procure a verdict against 
one, when the opposite party is cntitled to it. For this 
error, all concurring, the judgment 1s reversed and the 
cause remanded. Napton and Norrox, JJ., concur; SiuER- 
woop and Hoven, JJ., in the result. 


Kewnxey v. ‘Tae Hanniwar & St. Josepn Ratroap Company, 
Appellant. 


Negligence of Railroad Company: escare oF sparks. If 
sparks escaping from a railroad locomotive kindle a fire upon the 
company’s right of way, and the fire extends to and destroys ad- 
joining property, the loss is prima facie the result of the company 8 
negligence. The liability incurred will not be avoided by showing 
that the spread of the fire was caused by the wind, or that there 
was no considerable accumulation of combustible material on the 
right of way. 

Instructions. It is error to submit to the jury an issue of fact, 
concerning which no allegation is made in the pleadings and no 
evidence is offered at the trial. 

Escapo of Sparks: FAILURE OF COMPANY'S SERVANTS TO EXTIN- 
GUISH FIRE. The employees of a railroad company do not, by rea- 
son merely o! thoir employment, owe any duty to the proprietors of 
lands adjoining the company’s right of way to extinguish a fire found 
on the right of way. If they omit to do so, and the fire extends to 
adjoining property and does injury, the company is not liable unless 
the fire originated through its negligence. 


Appeal from Caldwell Cireuit Court—Hon. E. J. Broappvus, 
Judge. 


REVERSED. 





OCTOBER TERM, 1879. 





Kenney v. The IIannibal & St. Joseph Railroad Company. 





Chas. A. Winsiow with A. W. Mullins and @. \V. Has- 
ley for appellant. 


Shanklin, Lou § McDougal tor respondent, cited Bed- 
ford ¢. Han. § St. Jo. R. R. Co., 46 Mo. 456; Coates v. IL, 
K.&¢ T. R. R. Co., 61 Mo. 88; Cooley on Torts, 591, 592. 


Henry, J.—The petition in this case alleged that on 
or about the 13th day of August, 1873, defendant, by its 
agents and servants, so carelessly and negligently ran and 
managed a locomotive engine on its road, where it runs 
through plaintift’s farm, that fire escaped therefroi and 
was communicated to combustible matter on and in the 
vicinity of its railroad, and was carelessly and negligently 
permitted to burn, by defendant’s employees in charge of 
the track, and whose duty it was +o put such fire out, and 
being permitted to burn said fire cscaped into adjoining 
Jand of plaintiff and consumed and destroyed his meadows, 
fences, hay, straw and cattle sheds and hog pens. Defend- 
ant’s answer was a gencral cenial, and also alleged that the 
injuries sued for were caused by the negligence and want 
of care of plaintiff, and could end would have been avoidca 
by the exercise of ordinary care and prudence on his part. 
This the replication denied. 

There wasatrial, which resulted ina judgment for plain- 
tiff, from which defendant has appealed. The qucstion of 
contributory negligence, on plaintiff’s part, may be dis- 
missed with the remark that there was no evidence to sustain 
it. The evidence as to the origin of the fire was that of Fol- 
som, and was in substance, that on the morning of August 
80th, 1873, he was -vorking for defendaut as a section hand 
at the east end of a section which extended through plaint- 
iff’s premises, and that immediately after the passenger 
train going cast passed, he saw fire spring up sfter it on 
the right of way adjoining plaintiff’si premises, and after 
Lurning on the right of way for some hours,;the fire was 
driven by the wind on to plaintiff’s premises;and ‘destroyed 
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the property described in the petition; that no fire was 
visible along the railroad until after the train passed ; that 
it was very dry, and the wind had been blowing all day. 
Styles testified tothe same facts substantially. 

It is of no consequence whether there was a great or 
an inconsiderable accumulation of dry grass on defendant’s 
1. weoticence or Tight of way, in consequence of the negli- 
Xte escape of gence of defendant’s employees, if owing to 
sae their negligence sparks were emitted, or coals 
of fire, or cinders fell from the engine and set fire to dry 
grass upon the right of way, and the fire then started was 
carried by the wind into the premises of the plaintiff. As 
was held in another case between these parties at the pres- 
ent term of this court, from the facts directly proved, the 
jury were at liberty to infer that the fire on the right of 
way was occasioned by sparks emitted, or coals of fire 
or cinders falling upon it from the engine. See ante, p. 
243. If the fire was thus kindled on the right of way it 
was prima facie evidence that it was the result of the care- 
lessness and negligence of defendant’s servants ; and it was 
a proximate cause of the damage to plaintiff. It is no 
defense that the fire originated on the right of way and 
not in the meadow, but was carried from the road into the 
meadow by the wind. The injury which the plaintif 
sustained was directly traceable to the fire which escaped 
from the engine, and if that escape of fire was in conse- 
quence of defendant’s negligence, the plaintiff is entitled 
to recover without regard to any negligence of the com- 
pany in permitting an accumulation of dry grass upon its 
right of way. 

Three of the instructions for plaintiff are identical 
with those given for plaintiff in the case between these par- 
2 ixstructions. ties before cited, A fourth was given to the 
effect that if defendant permitted dry grass and other 
combustible matter to accumulate along the railroad, and 
the fire was communicated to it, and then escaped to and 
burned plaintiff’s fence, &c., the jury should find for him, 
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although the engine, machinery and spark arrester were 
of the most improved pattern, in perfect order and under 
the management of competent and skillful servants, who 
were at the time carefully and skillfully managing them. 
it was neither alleged ‘n the petition nor established by 
the evidence that the company negligently and carelessly 
permitted an accumulation of dry grass or other combus- 
uible matter on its mght of way. No such ground of re- 
covery 1s reed upon in the pleading, and this instruction 
was apon an issue which was neither made by the plead- 
ing nor the proof. That there was dry grass upon the 
right of way, which caught fire, cannot be disputed; but 
the facts that it was a very dry season, that the wind was 
prevailing throughout the day, and yet, that the fire burned - 
{or hours upon the right of way before it extended into 
}laintiff’s premises adjoining, show that there was no neg- 
ligent accumulation of combustible maiter on the right of 
way. Although the jury may have believed from the evi- 
dence that defendant’s engine was supplied with the most 
approved spark arrester, and competent and skillful hands 
to manage the locomotive, and that, on that occasion, they 
were careful in its management, and no negligence what- 
ever was attributed tothem ; yet they were directed by the 
court, by this instruction, to find for plaintiff, if they 
found from the evidence that the company had negligently 
permi‘ted an accumulation of dry grass along the railroad, 
when nothing of the kind was either alleged in the petition - 
or proved by the evidence. 

The court did not err in refusing the second, third 
and fourth instructions asked by defendant. They con- 
tained the same vice found in defendant’s fourth instruc- 
tion in the other case between these parties, to which we 
refer as containing our views on the subject. 

When this case was here on a former occasion. the 
judgment was reversed because plaintift was allowed, un- 
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i. ESCAPE OF der an instruction of the court, in addition 
commnt.r'n sur: to the value of the property, to recover dam- 
fire. age by way of interest on such value. 63 
Mo. 99. It was observed in the opinion then delivered 
that: “It was gross negligence on the part ot defendant’s 
employees to suffer the fire to escape into plaintift’s meadow 
when it could have been readily prevented. Whether the 
issue presented by the pleading authorized such evidence 
is doubtful, and whether the variance under our statute, 
(Wag. Stat., § 1, p. 1033,) could have been taken advantage 
of in this court for the first time, 1t 1s unnecessary to de- 
cide. As the case must be remanded for the error im regard 
to interest, the objection can be removed by amendment.” 
In accordance with this suggestion, when the case went 
back, the petition was amended and the facts alleged in 
regard to the conduct of defendanit’s section hands, fully 
established on the trial, but no instruction was asked on 
that aspect of the case, and the claim to recover on that 
ground seems to have been abandoned. Two of the judges, 
Suerwoop and Iloven, did not concur in the remarks quoted 
from the opinion. The record did not present the ques- 
tion of the liability of the company for the neglect of its 
section hands to extinguish the fire. and, therefore, the re- 
marks on that subject are nor authoritative, but only 
entitled to that consideration which is due to any observa- 
tion on lega! questions talling trom the able and learned 
judge who delivered the opinion of the court. With due 
deference tc him, we hold that the company is not liable 
because its servants uegiected to extinguish the fire when 
they discovered 1t on the track. It was their duty as citi- 
zens to prevent the spread of the fire, and by their con- 
duct on the occasion, as testified to by one of their num- 
ber, they manifested a cruel and brutal indifference to 
the desiruction of a neighbor’s property, but it was not in 
tke line of their employment, and was no more their duty 
to extinguish the tire than that of any other person who 
saw it. A. R. Co v. Shipley, 39 Md. 251. To iilustrate, if 
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a fire should originate on A’s premises through no fault of 
his, and should extend to B’s and consume his property, 
A, if not hable for the occurrence of the fire, would not 
be liable on the ground that carpenters whom he had em- 
ployed in repairing or building on his premises, or labor- 
ing men whom he had cmployed to dig a ditch through 
his farm, had neglected to extinguish it. If not liable for 
the origin of the fire, he cannot be held so on account of 
the neglect of a social duty by persons in his employment 
in a business not connected with the origin of the fire, or 
imposing any duty to extinguish it in addition to that 
which every citizen owes to socicty. Inasmuch, however, 
as plaintiff does not seem to rely upon that ground fora 
recovery, we shall not now give it any further attention. 
Judgment reversed and cause remanded. Napton and Nor- 
ton, JJ., concur. The other judges concur in the result. 


AINGE Vv. Corsy, Appellant. 


1. Administrator’s Sale: recokp EVIDENCE: PAROL EVIDENCE. A 
recital in an order of approval of an administrator's report of sale, 
showing that the sale was held on aday when the probate court 
was in session, may be contradicted by the production in evidence 
of another order showing that the court stood adjourned on the 
day of the sale. 

Parol evidence will not be received to show that notwithstanding 
the order of adjournment, the court was in point of fact in session. 
Mobley v. Nave, 67 Mo. 546. 

2. Evidence in Ejectment. To a petition in ejectment the defend- 
ant answered that he had purchased the land at a sale by one C. as 
administrator of J. F., and paid the purchase money in full; that 
C. had paid it over to C. F. as heir and creditor of J. F.; that de- 
fendant had gone into possession, and with the knowledge and ac- 
quiescence of C. F. had made valuable and lasting improvements. 
Plaintiffs claimed under C. F. At the trial plaintiffs read in evi- 
lence the final settlement of C. as administrator of the partnership 
estate of J. F. & Co., showing a balance against C. Held, that the 
evidence was irrelevant an tended to confuse the jury; and for 
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the error in admitting it the judgment in favor of the plaintiff ws 
reversed. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Grusr, 
Judge. 


REVERSED. 
Silas Woodson and B. R. Vineyard for appellant. 


1. The court below erred in permitting the plaintiffs 
to introduce the records of the probate court to show that 
it was not in session on the 18th day of September, 1863. 
The order for the sale required the administrator to sell 
on that day, during the session of the circuit, county or 
probate court, and in approving the sale at the next term. 
upon the report of the administrator, the probate court. 
having full jurisdiction, judicially determined “from the 
evidence heard, and the exhibits of the proof of publica- 
tion of the sale, that the order of this court has been fully 
complied with in all things.”” This judicial determination 
of the probate court of the matter is conclusive against 
all parties, especially in collateral proceedings. Johnson 
v. Beazley, 65 Mo. 250; Freeman v. Thompson, 53 Mo. 192. 
It was a final judgment from which an appeal lay. Wag. 
Stat., § 1, p. 119; Tutt v. Boyer, 51 Mo. 430; Wilson r. 
Brown, 21 Mo. 410. 

2. The court below erred in permitting plaintiffs to 
introduce parts of the items in the final settlement of John 
Corby as administrator of the estate of Jeremiah Flaherty 
and Jeremiah Flaherty & Co. Lamothe v. Lippott, 40 Mo. 
142; Overton v. Johnson, 17 Mo. 442; Murray v. Roberts, 48 
Mo. 807; Barton v. Barton, 35 Mo. 158. 


C. A. Mosman and Ben. Loan for respondents. 


Norton, J.—This is a suit by ejectment to recover the 
possession of certain lots in the city of St. Joseph, Bu- 
chanan county. The petition is in the usual form. The 
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answer is a general denial, and it is therein set up asa 
further defense that the plaintiffs claim title through one 
Jeremiah Flaherty, who diced in Buchanan county prior to 
1863, that one John Corby became the administrator of 
the estate of said Flaherty, deceased, and in virtue of ap- 
propriate proceedings had in the probate court of Bu- 
chanan county, sold and conveyed by administrator’s deed 
all the right, title and interest of said Flaherty in and to 
the real estate in controversy; that the purchaser immedi- 
ately after entered into the possession of the premises with 
the full knowledge and acquiescence of Charlotte Flaherty, 
the widow of said Jeremiah Flaherty, and ancestrix of 
plaintiffs, and made valuable improvements costing $2,500; 
that the purchase money derived from said sale, amount- 
ing to $5,975, or a greater portion thereof, was paid to the 
said Charlotte Faherty, as heir and creditor of the said 
Jeremiah Flaherty, no part of which had been paid back 
or offered to be paid back, either by the said Charlotte 
Flaherty or the plaintiffs in this suit. By reason of all 
which defendant claims that plaintiffs are estopped from 
setting up title to the property sued for. The replication 
contained a denial of all the matters alleged in the answer, 
and also set up that the sale of said property was procured 
through fraudulent practices of Corby, the administrator. 
That part of the replication setting up fraud in the pro- 
curement of the sale, was, on motion, stricken out, and a 
trial being had plaintiffs obtained judgment, from which 
the defendant has appealed to this court. 

The principal errors assigned are that the court erred 
in receiving improper and rejecting proper evidence. All 
L apurnretra. the proceedings instituted by Corl as ad- 
ied evidence: se Ministrator in the probate court for the sale 
eeneaenes of the lots, were offered in evidence, and 
those of them which have a bearing on the controversy 
may be summarized as follows: The order of court au- 
thorizing the administrator of Flaherty to sell the real estate 
in dispute, directs him to sell ‘on the 18th day of Sep- 
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tember, 1863, and during the session of the circuit, county 
or probate court.” The report of the sale recites that the 
property was sold “on the 18th day of September, 1863, 
during the session of the probate court.” The administra- 
tor’s deed recites a notice of the sale “on the 18th day of 
September, 1863, and during the session of the probate 
court,” and a sale in pursuance thereof. The order of 
court approving the sale recites that the report is fully ap- 
proved, “it appearing * * that the order of this 
court has been fully complied with in all things.” Plaint- 
iffs, for the purpose of showing that the probate court of 
Buchanan county was not in session on the 18th day of 
September, 1863, offered in evidence the record of said 
court, which showed that the court stood adjourned from 
the 14th day of September, to the 19th day of September, 
1863. This evidence was received over defendant’s ojec- 
tion, and the action of the court in receiving it is assigned 
for error. 

The defendant then offered to prove by the judge of 
said court that it was in session on the 18th day of Sep- 
tember, 1863, transacting business, but that by mistake in 
writing up the records they failed to show the fact. This 
evidence was rejected, and this action of the court is also 
assigned as error. The trial court was fully justified in 
receiving the evidence offered by plaintiffs and rejecting 
that offered by defendant, by the decision of this court in 
the case of Mobley v. Nave, 67 Mo. 546, where the precise 
questions here presented were passed upon. The above 
case is distinguishable or different from the one before us, 
in this only, that the defense set up by defendant in this 
suit by"way of estoppel was there set up as an equitable 
defense, and account was asked to be taken in order to the 
adjustment of the equities between the parties. In all 
other respects they are alike. 

It is also objected that the court committed error in 
allowing plaintiffs to show by the final settlement of John 
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» evipexerix OOFby as administrator of the partnership 
RIRCTMEST. estate of Flaherty & Co., that there was a 
balance in his hands of $1,753. We are not aole to per- 
ceive the relevancy of this evidence to the issue on trial. 
Had the final settlement of John Corby as administrator 
of Jeremiah Flaherty, deceased, been drawn in question 
before the court in a direct proceeding to impeach and set 
it aside, the evidence might have been received. No such 
question as this was before the court. Had the issue which 
was tendered in plaintiffs’ replication, that Corby as ad- 
ministrator fraudulently procured the sale of the property in 
question, been before the court, the evidence might have 
applied to it. But the issue thus tendered in the replica- 
tion was, on motion of defendant, stricken out by the court. 
We think the evidence was misleading and calculated to 
confuse the minds of the jury on the question of estoppel 
arising from valuable improvements made by the purchaser 
on the lots in question, with the knowledge and acquies- 
cence of Mrs. Flaherty, and the payment to her as a cred- 
itor and heir of the estate of the greater portion of the 
proceeds of the sale; and the finding of the jury on the 
question of estoppel, which was fully submitted to them 
by the court in appropriate instructions, justifies the con- 
clusion that the evidence had the effect we have ascribed 
to it. For the error in receiving it the judgment will be 
reversed and cause remanded, when upon a reformation 
of the pleadings, the cause can be tried according to the 
principles announced in the cases of Mobley v. Nave, supra, 
and Evans v. Snyder, 64 Mo. 516. All the judges concur. 
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Kaun, Appellant, v. Tue Bank or St. JosEpn. 


Corporation: BY-LAWS RESTRICTING TRANSFER OF stock. A by-law of 
a bank declared: ‘“ No transfer of stock shall be allowed or valid, 
so long as the holder is in arrears to the bank or in any form indebled 
to it.” The statute under which the bank was organized provided: 
“No shares shall be transferred until all previous calls thereon shall 
have been fully paidin.”” Wag. Stat., 2 16, p. 292. Another statute 
declared that when any shares of stock in any bank shall be sold, 
the officer shall execute a bill of sale to the purchaser, and shall 
also leave with the cashier of the bank a cory of the execution and 
his return thereon, “ and the purchaser shall thereupon be entit!od 
to all dividends and stock and to the same privileges as a member 
of such corporation, as such debtor was entitled to.” Ib., 253, p. 
611. Held, that the by-law, construed as it must be, so as not to 
conflict with the spirit of these statutes, could not be held to forbid 
a transfer of any stock on which all previous calis have been paid. 
The wore “arrears” in the first clause refers to unpaid calla, 
and the phrase “in any form indebted” in the other ciause refers 

to indebtedness outside of the stock subscription. The by-law, 

therefore, did not justify the bunk in refusing assent to a transfer 
on the ground that only thirty per cent. of the stock had been paid 
in, when no more had been called for by the directors. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
R. H. Musser for appellant. 


The only restriction imposed by statute upon the 
power of the stockholder to make transfers, is that all pre- 
vious calis thereon shall have been paid in full. Wag. 
Stat., § 16, p. 292. ‘The only power given to private cor- 
porations to make by-laws is: “'‘l'o make by-laws not 
inconsistent with existing law, for the management cf its 
property, the regulation of its affairs and for the transfer 
of its stock.” Wag. Stat., $1, p.289. The by-laws pleaded 
by defendant are inconsistent with section 16, supra, and 
arc, therefcre, void. Angel & Ames on Corp., § 343; K. 
& P. R. R. Co. v. Kendall,31 Me. 470; Norris v. Staps, Hob- 
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art 210 b. The power to regulate the transfer of stock 
does not include the power to restrain transfers or presciibe 
to whom they may be made, but merely the formalities to 
be observed in making them. Chouteau Spring Co. v. Har- 
ris, 20 Mo. 382, 389; Johnson v. Laflin, 6 Cent. Law Jour 
124, (per Dillon J.) 

“ There is no lien at common law upon stock for debts 
in favor of the corporation issuing the stock. When such 
a lien exists, it is by statutory authority either expressed 
in the act of incorporation or by laws made by authority 
of the act.” Angel & Ames on Corp., p. 835; Steamship 
Dock Co. v. Heron, 52 Pa. St. 280; Mass. Iron Co. v. Hooper, 
7 Cush. 183. Whenever a by-law seeks to alter a well set- 
tled and fundamental principle of common law, or to es- 
tablish a rule interfering with the rights or endangering 
the security of individuals or the public, astatute or other 
special authority emanating from the creating power must 
be shown to legalize it either expressly or by implication. 
Taylor v. Griswold, 14 N. J. Law 222, 244; Phillips v. Wick- 
ham, 1 Paige 590; Thompson on Liability of Stockholders, 
§ 210; Moore v. Bank of Commerce, 52 Mo. 377. ‘The un- 
called and unpaid stock subscription cannot be considered 
an indebtedness, within the meaning of the said by-laws. 
There is no liability on the stock subscription until some- 
thing has been done by the proper authorities. No cause 
of action under the statute accrues until a call is made, 
and only that portion of the subscription called is a debt, 
and the company has only a cause of action for that por- 
tion of the original subscription which has been called. 
Hannah v. The Moberly Bank, 67 Mo. 678; Bouton v. Dry 
Dock Co., 4 E.D. Smith (N. Y. Com. Pl.) 420; Banet v. 
Alton, §c., R. R. Co., 13 Til. 504. 


Franklin Porter and Silas Woodson for respondent. 


1. The by-laws are authorized by statute, and are 
valid. Wag. Stat., § 1, p. 289; § 16, p. 292; St. Louis 
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Perpetual Ins Co. v. Goodfellow, 9 Mo. 150; Blechanies’ 
Bank v Merchants’ Bank, 45 Mo. 515; Spurlock v. Pacvie 
R. R. Co., 61 Mo. 823. 

2. Moreover, the same regulation as to transferring 
the stock, and the same reservation of a lien is set out in 
express terms upon the face of the stock certificates. De- 
fendant thereby further secured to itself the said right to 
regulate the transfer anc the said lien, by the express 
contract which sai’ certificates evidence between de- 
fendant and the original stockholders. The certificates 
further showed on their faces that only $30 had been paid 
on each of the 398 shares. an— that the remainder was pay- 
able at such time ac defendant’s boar: oj directors mght 
order. No share of bank stock can, by statute, be less 
than $100. Wag. Stat.. § 2, p. 829. Thus plaintiff ha:l 
actual notice of said contract. 

3 At the time of the alleged zalc to plaintiff the as- 
signors ot said stock were both “in arrears to” and “ in- 
debted to” defendant for the unpaid balance of said 
subscription, withiz. the true intent and meaning of said 
by-laws and stock certificates. The phraseology of the by- 
laws seem: to have been specially designed to embrace that 
form ot indebtedness, and the word “)hability” used in 
said by-laws, is as comprehensive a term as the Janguage 
affords. Pittsburg ¢ C. R. R. Co. v. Clark, 29 Va St. 150; 
MeCreadty v. Rumsey, 6 Duer 574; Rogers v. Huntingdon 
Bank, 12 Serg. & Rawls 77; Graff v. Pittsburg, fe., Lt. BR. 
Co., 31 a. St. 489; Angel & Ames on Corp., $$ 517, 519; 
Wag. Stat., § 15, p. 291. 

4. The office and effect of registering a transter on 
the company’s books, is by way of novation, to release the 
assignor from liability to pay his subscription, and to sub 
stitute the assiznee in his stead. 1 Redfield on Rauilw., 
(3 Kd.) p. 181, (4 and 7,) p. 183, §54; Angel & Ames on 
Corp., § 534; McClaren v. Franciscus, 43 Mo. 452; Miller 
". Manion, 5) Mo. 56; Webster v. Upton 91 U.S. 65. De 
fendant knew the original subseribers for the steck to be 
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solvent. Plaintiff was not a resident of Missouri; was 
wholly unknown to defendant and for aught defendant knew 
a mere man of straw. The demand of a transfer upon the 
books required defendant to discharge its responsible stock - 
holders from an obligation to pay $27,860, and thereafter 
to look only to this unknown resident of Ohio therefor. 
To require defendant to respond in damages in this suit, 
would be tantamount to saying that its consent was not 
needed for the substitution of a new and unknown debtor 
instead of him with whom it had contracted, thereby dis- 
charging the latter, and would take from corpurations al. 
power to protect themselves. 


Naptonx, J.—This case depende altogether upon the 
construction of certain by-laws of the bank claimed to be 
in accordance with general ‘egislation. The plaintiff 
claimed that 8. Adler was the owner of 350 shares of the 
eapital stock of defendant; that said Adler, for valuable 
consideration, sold said stock to plaintiff; and that defend- 
ant refused to permit a transfer of 3aid stock on the books 
of the bank. The defendant admitted the transfer, but 
cenied that it was bound to accept the plaintiff as a stock- 
aolder, because Adler had only paid thirty per cent. on his 
stock, and the bank 224 a lien on the stock for the soventy 
per cent. not paid. ‘“he plaintiff, who \ae a citizen of 
Ohio, bought the stock in question from the stockholder 
whe had paid up al! calls made, but the president refused 
to permit his purchase to be entered on the books of the 
bank. ‘The questioi. is, whethcr the president and board 
had any such power, and wiother tlic assignment would 
not be valid, not merely agu:nst the assignor, but against 
the company, and compel them to respond in damages for 
a refusal to recognize it. 

The 16th section, of article 1, chapter 37, Wagner’s 
Statutes, page 292, reads as follows: “ The stock of every 
company formed under this act shall be deemed personal 
estate, and shall be transferable in the manner prescribed 
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by the by-laws of the company; but no shares shall be 
transferred until all previous calls thereon shall have been 
fully paid in.” The 17th section, same article, provides : 
“ All bodies corporate, by any suit at law, in any court in 
this State, may sue for, recover and receive from their re- 
spective members all arrears or other debts, dues and other 
demands which now are or hereafter may be owing to them 
in like mode, manner and form, as they might sue for, re- 
cover and receive the same from any person who might 
not be one of their body, any law, usage or custom to the 
contrary thereof notwithstanding.” The 2nd section of 
the 6th article of the same chapter, page 329, declares: 
“The capital stock of any such association shall not be 
less than $50,000, nor more than $1,000,000, to be divided 
into shares of not less than $100, of which ten per cent. 
upon each share shall be paid at the time subscribed ; the 
remainder of the stock shall be paid upon such calls and 
upon such terms as the directors may from time to time 
prescribe.” The 4th section of same article, page 330, 
provides as follows: “ Before any such corporation shall 
commence its business, a majority of the shares thereof 
shall have been subscribed for, and the entrance fees thereon 
paid in, and the president and secretary thereof, under 
their hands and seals, shall have made a certificate, which 
shail specify: First, the corporate name of such corpora- 
tion; secondly, the name of the city or town in which such 
corporation is to be located; thirdly, the amount of its 
capital stock, and the number of shares into which the 
same shall be divided; fourthly, the names and places of 
residence of the stockholders, and the number of shares 
held by each; fifthly, the time when such corporation was 
organized—which certificate shall be acknowledged before 
a justice of the peace, and recorded in the registry of deeds 
for the county in which such corporation is to be located ; 
and a copy thercof, and the by-laws of the said association 
shall be filed in the office of the Secretary of State; and 
copies of anch certificate, duly attested by the register of 
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deeds or Secretary of State, shall-be admitted as suflicient 
evidence in all the courts of law, and on all occasions what- 


soever.” 

The 3rd section of the by-laws of defendant, is as fol- 
lows: ‘The cashier shall also cause a transfer book to be 
kept, in which every transfer shall be made by the stock- 
holder, his attorney in fact, or legal representatives; and 
no transfer of stock shall be valid until it is so entered, at- 
tested by the signature of the president or cashier. And 
no transfer of stock shall be allowed or valid so long as the 
holder is in arrears to this bank, or in any form indebted 
to it.” The 4th section of the by-laws declares: “The 
bank reserves to itself alien upon all stock issued to or 
held by any stockholder for the securjty of any debt owing 
in any form to said bank by such stockholder, whether 
the same is due or not due, and whether such liability was 
created before or after the issuance of such stock certifi- 
cate.” 

The stock certificate of Simon Adler and the assign- 
ment to plaintiff, were as follows : 


CAPITAL STOCK $500,000. 
No. 68. Strate oF Missourt, SHares, 350: 
The Bank of St. Joseph. 


This is to certify, that S. Adler is entitled to three 
hundred and fifty shares of the capital stock of the Bank 
of St. Joseph, upon each of which shares $50 has been 
paid, the remainder payable at such times as the board of 
directors of said bank may order. This stock is transfer 
able only on the books of said bank in person, or by attor- 
ney, on return of this certificate; provided, however, that 
no such transfer shall be made while the said 8. Adler 1s 
in any manner indebted to said bank. for any and all 
such indebtedness direct lien is hereby reserved and given. 

Sr. Josepu, Mo., February 10, 1874. 

(Signed,) C. F. Burnes, President. 
(Signed,) R. P. Ricnarpson, Cashier. 
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Assignment and power of attorney, (on back of said 
certificate): 

For value received, I do hereby sell, assign and trans- 
fer to Aaron Kahn, three hundred and fifty shares of the 
capital stock of the Bank of St. Joseph, standing in my 
name on the books of said bank and represented by the 
within certificate, and do hereby irrevocably constitute 
and appoint Abraham Adler, attorney in fact, to transfer 
the said stock on the books of said bank 1n such form and 
manner as may be necessary or required by the regulations 
of sxid bank in that behalf in the premises. 

Witness my hand, this 12th day of April, A. D. 1876. 

(Signed,) S. ADLER. 


The question in this case evidently depends on the 
construction of the 3rd section of the 8th article of the by- 
laws of the company. That section provides that *‘ no 
transfer of stock shall be allowed or valid so long as the 
holder is in arrears to the bank or in any form :ndebted to 
it,’ and if the words “ in arrears to the bank,” or the words 
“jn any torm indebted to it,” meant to embrace an indebt- 
edness arising from an original subscription, upon which 
the stockholder had paid all that had been called for, it is 
clear that the bank officers were authorized, or rather re- 
quired to prohibit such transfer on the books of the come 
pany. The term indebtedness is a very general and 
comprehensive one, and undoubtedly may, under proper 
circumstances, be held to embrace unpaid subscriptions of 
stock, as it has been frequently held to include debts not 
due, as well as those that are due. There are, however, 
some difficulties which attend so liberal a construction of 
this term in the present case, which must readily occur 
when the language of this by-law is more particularly 
scrutinized. It will be observed that this provision does 
not leave any discretion with the oflicers of the bank to 
admit or reject the proposed transfer; the prohibition is 
unconditional ; “no transfer of stock shall be allowed or 
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valid so long as the holder is in arrears to the bank or in 
any form indebted to it.’ If, therefore, the holder of stock 
upon which only thirty or fifty per cent. has been called 
for is still in arrears on account of the seventy or fifty per 
cent. not called for, or the unpaid stock is to be regarded 
as a form of indebtedness within the meaning of this by- 
law, it inevitably follows that none of the stock of this 
bank, at the date of this trial, was transferable. And it 
could hardly be called a mere conjecture, it we assume that 
in all probability there were very few banks in the interior 
of the State, where the business o1 the banks did not re- 
quire or justify the payment of the entire stock, that the 
entire stock ever 1s called for. 

Besides the inconvenience to which such a construc- 
tion leads, this by-law thus construed would plainly con- 
flict, not merely with provisions in the statute which 
constitutes its charter, but with the general scope of our 
statutory and common law as expounded by our courts. 
Take, for instance, the act concerning executions: “ When 
any rights or shares of stock in any bank, company or cor- 
poration, shall be sold, the officer making such sale shall 
execute an instrument in writing, veciting the sale and the 
payment of the consideration, and conveying to the pur- 
chaser such rights and shares, and shall also leave with the 
cashier, secretary or chiet clerk, or if there be none, with 
any other officer of such bank, corporation or company, a 
copy of the execution and his return thereon; and the 
purchaser shall, thereupon, be entitled to all dividends and 
stock, and to the same privileges as a member of such com- 
pany or corporation as such debtor was entitled to.” Here 
the statute substitutes for a transfer on the books of the 
company a reception by its officer of a copy of the execu- 
tion, and the purchaser at the execution sale is, thereupon’ 
cutitled to all the privileges of the debtor, as a subscriber. 
If there was unpaid and uncalled for stock in such a case, 
the purchaser, nevertheless, gets all the rights held by the 
debtor stockholder, whether the company chooses to rec- 
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ognize him or not. Again, the statute under which this 
company was organized declares that “ the stock of every 
company formed under this act shall be deemed personal 
estate, and shall be transferable in the manner prescribed by 
the by-laws of the company; but no shares shall be trans- 
ferred until all previous calls thereon shall have been fully 
paid in.” It seems not an unreasonable inference from this 
provision that where al! previous calls had been paid, no 
objection to a transfer could be based on the fact of there 
being unpaid stock not called for. 

Objections might originate from other causes, distinct 
from the original subscription, and such objections could 
be provided for in the by-laws. The validity of such by- 
laws was recognized by this court in the case of St. Louis 
Perpetual Ins. Co. v. Goodfellow, 9 Mo. 150. They were 
held to be reasonable and noi inconsistent with our general 
laws concerning persona: property, whether such debts 
wore due or not. And such, we think, 1s the proper con- 
struction of the by-law in question. It prohibits the 
transfer of stock when the stockholder is “in arrears” in 
answering calls on his unpaid stock, and also when he is 
otherwise indebted to the bank, outside of his original sub- 
scription. The construction contended for by the defend- 
ant would make the by-law an unreasonable one, and in 
conflict with, if not the letter, at least with the spirit of 
many of our statutory provisions relative to this subject. 

Our attention has, however, been called to a decision 
of the Supreme Court of Pennsylvania which is supposed 
to conflict with this conclusion. It is the case of Pittsburg 
§ Conelsville R. R. Co. v. Clark and Thaw, reported in 5 
Casey 150. It was held that the liability of a stock- 
holder to pay the amount of stock subscribed was an 
indebtedness within the meaning of the act, although the 
installments had not been called for. That opinion was 
based upon a construction of the provision 1m the charter 
of the company, which directed certificates “ to be delivered 
to the persons entitled to receive them, which evidences of 
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stock shall be transferable at the pleasure of the holder in 
a suitable book to be kept by the company for that pur- 
pose, in the presence of the president or treasurer, sub- 
ject, however, to all payments due or to become due 
thereon, and the assignee, or party to whom the same shall 
have been so transferred, shall, thereupon, be a member of 
said corporation and have and enjoy all the immunities, 
privileges and franchises, and he subject to all the liabili- 
ties, conditions and penalties incident thereto, in the same 
manner as the original subscriber would have been; pro- 
vided, that no certificate shall be transferred so long as the 
holder thereof is indebted to said company, unless the 
board of directors shall consent thereto ; and provided, that 
no such transfer of stock shall have the effect of discharg- 
ing any liabilities or penalties theretofore incurred by the 
owner thereof.” 

We have conceded at the outset of this opinion that 
the word “indebted” is sufficiently comprehensive to em- 
brace unpaid stock as well as any other form of indebted- 
ness, provided the context and general intent of the law 
does not require a more narrow interpretation. It will be 
perceived that the law here construed by the Supreme 
Court of Pennsylvania differs from the by-law we have 
been considering in several essential points. It provides 
that the transfer is subject to all payments due or to become 
due thereon; that it is in the discretion of the board tc 
consent to any transfer or refuse it, and that in any cvent 
whether the directors consent or not, none of the liabilities 
of the original owner are discharged. Such is the con- 
struction given to this clause by the Supreme Court of Penn- 
sylvania. 

That such a provision might be made in the statute, or 
charter of the company, and might be a reasonable and 
useful one in a by-law, we are not disposed to deny, but 
the by-law in question is certainly not such a provision, 
No discretion is allowed the board of directors inthis by- 
law; nothing is said about stock to become due, nor is the 
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responsibility of the original subscriber expressly provided 
for; on the contrary, this by-law expressly prohibits any 
transfer of stock so long as the holder is in arrears. 

How and when is he in arrears?) When he has paid 
up all calls? Can one be said to be in arrears when he has 
paid up all calls upon him? Undoubtedly the word in- 
debted, in the subsequent clause of this section, is large 
enough to include unpaid stock never called for; but such 
a construction of the last clause renders the first clause 
unmeaning and superfluous. I suppose the words “in ar- 
rears,” when applied to stock, meant just what the statute 
lid, when it declared that no shares of stock should be 
transferred until all calls thereon had been fully paid in, 
and the remaining clause of the by-law was inserted to 
provide against transfers whilst there was an indebtedness 
outside of the subscription. This case was decided in the 
court below upon the sole ground of the validity of the 
by-law we have been considering, construing it as pro- 
hibiting all transfers by a stockholder who had not paid up 
all his stock, whether called for or not. What other 
grounds of objection there may have been, or yet may be, 
the record does not disclose, and we cannot anticipate im- 
aginary cases. The judgment must be reversed and the 
cause remanded. The other judges concur. 


SrupEBAKER MANuFACTURING Company v. Dickson et al., 
Appellants. 


1, Promissory Note: rraup: evipence or notice. The indorsee of 
a promissory note before taking it, was informed by the maker that 
it would be good “if the consideration for which it was given has 
not been misrepresented ; this is not tested yet.” Held, that he 
thereby became chargeable with notice that the validity of the note 
was a question which remained to be tested, and if it was procured 
by fraud or misrepresentation, he could not enforce it. 


Evidence of Contents of Missing Paper. The custodian of a 
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missing paper testified that he had made thorough search of his 
office wherever it would be likely to be, but had failed to find it. 
He, however, admitted that it might possibly be in the office, but 
said that if so it must be in some other file-box or pigeon hole ; 
Held, that this disclosed a diligent search and an honest effort to 
find the paper, and was sufficient to authorize the admission of sec- 
ondary evidence of its contents. 


Appeal from Buchanan Circuit Court——Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 
B. § V. Pike for appellants. 
Judson & Motter for respondent. 


Nortoy, J.—This action was commenced in the Bu- 
chanan circuit court by plaintiff, as indorsee of a promis- 
sory note given by defendants to one F. M. Wood for 
$1,250. As a defense, it is set up that the note was given 
without consideration, and that defendants were induced to 
execute it, with one other note, in payment for a pretended 
copyright, falsely and fraudulently represented to be val- 
uable, but which in fact was worthless; that the defendants 
in giving said notes had been made the victims of a “ con- 
fidence game,” practiced by said Wood and his confeder- 
ates, all of which was known to plaintiff before it took the 
note sued on. On trial of the cause plaintiff obtained 
judgment, from which defendants have appealed to this 
court. 

It appears from the deposition of Jacob F. Studebaker, 
the general superintendent of plaintiff's carriage depart- 
|. promissony ment, that the note in question was trans- 
idence of notice. ferred before its maturity, on the 31st day of 
July, 1874; that the goods which constituted the consid- 
eration for the transfer, were shipped about the 1st day of 
August, 1874; also, that on the 29th day of July, 1874, 
the plaintiff received from defendant J. K. Dickson, the 


following telegram : “The note mentioned will be good if 
s-70 
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consideration for which it was given has not been misrep- 
resented; this is not tested yet.” This telegram was sent 
in answer to one transmitted by plaintiff to defendant ask- 
ing to know whether the note was genuine or not. It thus 
appearing from the evidence that the telegram notifying 
the plaintiff in effect that the validity of the consideration 
of the note was a question which remained to be tested, 
was received by plaintiff before the transfer of the note or 
the delivery of the goods given in consideration of the 
transfer, they are chargeable with notice of the defense 
which is set up by defendants in their answer, and that 
evidence relevant to such defense is receivable. The dis- 
patch of Dickson, if received by plaintiff before the transfer 
of the note, brings the case within the principle announced 
by this court in the cases of Cass County v. Green, 66 Mo. 
498; Edwards v. Thomas, 66 Mo. 468; Jamilton v. Marks, 
63 Mo. 167. 

It appeared on the trial that the contract and transfer 
of the copyright of certain mathemetical, educational and 
2 rvipexce or business charts, for which the note in suit 
ING PArER WAS given, was in writing; and we think tlie 
court properly held that until the said contract was pro- 
duced, or proof of its contents in the event of its loss, no 
evidence as to representations at the time of the sale could 
be received, inasmuch as the court could not intelligibly pass 
upon the admissibility of such evidence without having 
before it the written contract, if in existence, or proof of 
its contents if lost. The defendants, after accounting for 
the non-production of the within contract, offered to prove 
the contents thereof; this the court refused to allow, and 
the action-of the court in this particular, we think, was 
erroneous. It was shown by the evidence of Mr. Johnson, 
one of defendants’ attorneys, that before filing the answer 
def{nilants placed in his hands the contract in question, 
that he bad always kept the Dickson papers together, that 
he had made thorough search and hunted his office every- 
where said paper would be likely to be, and could not find 
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it. On eross-examination he said the paper might possibly 
be in his office, but if so it had been folded into some other 
file-box or pigeon hole. We think that this evidence of the 
custodian of the contract as to its loss, under the authority 
of the following c: ses, laid a sufficient foundation for the 
introduction of secondary evidence as to its contents, and 
that the court in excluding such evidence committed error. 
What more could Johnson do than to search thoroughly 
every place where the paper was likely to be found? His 
evidence discloses a diligent search for and an honest effort 
to find the missing paper, and this we think was sufficient. 
Parry v. Walser, 57 Mo. 169; Hatch v. Carpenter, 9 Gray 
271. Judgment reversed and cause remanded, in which all 
the judges concur. 


THe State ex rel. Petrce, Appellant, v. MeRRIT?r. 


|. Attachment: INTERVENTION OF BANKRUPTCY PROCEEDINGS: JURIS- 
DICTION OF STATE CourT. After property of a debtor had been at- 
tached on the ground of fraudulent conveyance, proceedings in 
bankruptey were instituted and pressed to an adjudication against 
the debtor, and the attached property was taken by the assignee 
out of the sheriff’s hands. J7eld, that these facts did not oust the 
“tate court of its jurisdiction of an action on the attachment bond 
brought by the alleged fraudulent purchaser. 

2. Fraud: sate ovr or usvaL course or Business. The mere fact 
that a sale of merchandise was not made in the usual and ordinary 
course of business, will not necessarily invalidate the sale. The 
cuestion is one of fraud in fact, and is properly left to the jury. 
————: CIIANGE OF possession. As against creditors a sale of goods 
will be held fraudulent and void unless the vendee takes and re- 
tains actual, visible and exclusive possession, such possession as to 
indicate to purchasers at large that the vendor no longer has con- 
trol. (Following Claflin v. Rosenberg, 42 Mo. 447.) 

: OPPORTUNITIES OF DISCOVERING. It is not the duty of the pur- 

chaser to inquire into the motives of the seller for making the sale. 

Hence, he is not chargeable with knowledge of a fraudulent purpose 

om the part of the seller merely because he failed to avail himself 
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of an opportunity of making investigations which, if made, would 

have revealed the purpose. 

-: INSOLVENCY OF SELLER. Fraud in a sale cannot be inferred 
from the mere fact that the seller is insolvent. 

6. Parties: PARTNERSHIP: ATTACHMENT BOND. Where goods are sold 
to an individual and are afterwards attached as the property of the 
seller, and upon claim being made by the vendee, an attachment 
bond is given for his benefit, he is the proper party to sue on the 
bond, and not a firm of which he is a member, notwithstanding the 
goods may have been bought on account of the firm and been paid 
for by them. 

Bankruptcy: Acts OF ASSIGNEE AS AFFECTING cREDITORS. The 

fact that an assignee in bankruptcy has affirmed a sale of goods 

made by the bankrupt, cannot affect the rights of creditors who, 
before the institution of the bankruptcy proceedings, have attached 
the goods for fraud in the sale, 

8. Sale out of Ordinary Course: EVIDENCE: FRAUD: BANKRUPT 
LAW, NOT ADMINISTERED BY STATE courT. The fact that a sale is 
made by a debtor out of the ordinary course of business, while it is 
a circumstance tending to prove fraud, will not warrant an instruc” 
tion to the jury that the sale is prima facie fraudulent. Under sec- 
tion 35 of the bankrupt act such an instruction would be proper in 
proceedings instituted under that act in the Federal court; but in 
a suit in the State court the matters in dispute are to be determined, 
not by the bankrupt act, but by the common law and the statutes 
of the State. 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


Merritt, Ronaldson & Co., on the 9th day of October, 
1874, sued Brock, Rogers & Co., by attachment, and caused 
the writ to be levied on certain merchandise. A few days 
afterwards Peirce claimed this merchandise as having been 
sold to him on the 7th day of October, 1874, by Brock, 
Rogers & Co. On the 15th day of October, 1874, Merritt, 
Ronaldson & Co., with their sureties, gave bond to the 
State ef Missouri in the penal sum of $58,000, conditione:! 
that Merritt, Ronaldson & Co. should indemnify the sheritt 
and defend all claims brought against the merchandise on 
this bond. Peirce sued Merritt, Ronaldson & Co. and their 
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sureties, claiming that the merchandise belonged to him 
absolutely, and was in his possession when taken by at- 
tachment. The damages were laid at $33,874.40. 

The answer denied the sale to Peirce; alleged that it 
was a false and fraudulent contrivance between Brock, 
Rogers & Co. and Peirce to cheat the creditors of the for- 
mer, to the profit of the latter, and set up their version of 
the transaction between Brock, Rogers & Co. and Peirce, 
which they averred to be grossly and utterly fraudulent. 
It was further alleged that on the 27th day of October, 
1874, proceedings were commenced in the United States 
district court for the eastern district of Missouri, by the 
creditors of Brock, Rogers & Co., to procure an adjudica- 
tion of bankruptcy against Brock, ltogers & Co.; that on 
the 14th day of November, 1874, Brock, Rogers & Co. were 
duly adjudicated bankrupts; that on the 17th day of De- 
cember, 1874, Ronaldson was duly clected their assignee, 
and all the rights, credits and effects, goods, chattels, &c., 
of Brock, Rogers & Co., were transforred to said Ronald- 
son, assignee; that the sale to Peirce was in contemplation 
of bankruptey; that it wac fraudulently contrived by 
Brock, Rogers & Co., who wore insolvent, to defeat the 
operation of the bankrupt law and cheat, &c., their cred- 
itors, a scheme to which Pcirec was a party; that within 
three months of the salc Brock, Rogers & Co. were adjudi- 
cated bankrupts, and that the assignee of Brock, Rogers & 
Co. did, on the 31st day of December, 1874, demand from 
the sheritf the merchandise scized by Merritt, Ronaldson 
& Co., and the sheriff delivered the same to him in com- 
pliance with that demand; wherefore, defendant prayed 
judgment 

There was evidence at the trial, on the part of the 
plaintiff, tending to show that the sale was made for value 
and fairly, without notice on the p: rt »f plaintiff of any 
attempt or intention, on the part of Brock, Rogers & Co., 
to cheat their creditors. There was uiso evidence, on the 
part of defendant, tending to show that the sale was made 
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out of the usual course of trade; that it was secretly made; 
that it was made in a hurry, with the palpable purpose of 
getting through certain forms in a short time ; that the con- 
sideration was most inadequate, and consisted in part of wild 
lands, of the nature of which Peirce knew that Brock, Rog- 
ers & Co. were quite ignorant; and that there was no open, 
visible and notorious change of possession at the sale. It 
was in evidence that Peirce knew that the firm was embar- 
rassed, and might have known more if he had not expressly 
refused to be informed of their condition. The merchandise 
sold remained, after the sale, in the store which Brock, Rog- 
ers & Co. had oecupied; the clerks of Brock, Rogers & Co. 
did not know of the sale until the following day; the in- 
voices were made out secretly and at night; the bill of sale 
was dated the 7th day of October; Brock went away the 
same evening, but Rogers remained about the store until 
the 9th, when the goods were seized and the store closed 
by the sheriff under the attachment. 

lt was in evidence that on October 27th, 1874, pro- 
ceedings were commenced in the United States district 
court for Missouri by the creditors of Brock, Rogers & Co., 
by means of which they were adjudicated bankrupts on 
the 1ith day of November, 1874; that on the 17th day of 
December, 1374, Ronaldson was elected their assignee, that 
ail the rights, eredits and effects of Brock, Rogers & Co. 
were duly transferred to said assignee, that on the 31st day 
of Dezember, 1874, Ronaldson, assignee as aforesaid, 
claimed the merchandise seized and held by the sheriff as 
the property of Brock, Rogers & Co., and subject to be ad- 
ministered under the bankrapt law, and that the sheriff 
yielded up the property to the assignee without contest. 

The court refused an instruction offered by the de- 
fendants at the close of the plaintiff’s case, that he could 
not recover. At the end of all the evidence the court gave 
several instructions tor the plaintiff, and following, among 
other, for the defendants: 
8. If the jury believe from the evidence that at the 
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date of the sale of the goods in auestion Brock, Rogers & 
Co. were insolvent or contemplated insolvency or bank- 
ruptcy, end that Peirce, or any person acting for him in 
the matter, had reasonable cause to believe them to be in- 
solvent, or to be acting in contemplation of insolvency, and 
knew that said sale was made with a view to prevent their 
property from being distributed under the bankrupt act, 
or to evade any of the provisions of said act, then the said 
sale is void, and the jury will find for the defendants. And 
if the jury believe from the evidence that said sale was not 
made in the ordinary and usual course of business of Brock, 
Rogers & Co., such fact is prima facie evidence that said 
sale was fraudulent. 

The court refused the following instructions asked by 
the defendants : 

4. Unless the jury are satisfied from the evidence that 
Peirce had actual possession of the goods in question, and 
that the change of possession was visible, continued and ex- 
clusive against Brock, Rogers & Co., such a change of pos- 
session as to indicate to purchasers at large that said 
Brock, Rogers & Co. no Icnger had possession or control 
of said goods, then the sale was fraudulent and void as 
against creditors, even though the jury believe from the 
evidence that the said sale from brock, Rogers & Co. to 
Peirce was made in good faith and for a valuable consid- 
eration. 

7. If the jury believe from the evidence that Peirce, 
or his agents, either examined the books of account of 
Brock, Rogers & Co., or had an opportunity to examine 
them and failed to improve it, and that said books showed 
the fact that said Brocky Rogers & Co. were indebted to 
various parties beyond their means of payment, then, in 
contemplation of law, Peirce had notice that Brock and 
Rogers were insolvent, and that in making a sale of their 
-oods, Which would put their property beyond the reach 
of heir creditors, if the jury believe from the evidence 
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that they did make such sale, they were acting with intent 
to hinder, delay and defraud creditors. 

8. If the jury believe from the evidence that the sale 
of the goods in question was made by Brock, Rogers & 
Co. with intent to hinder, delay or defraud their creditors, 
and that Peirce had knowledge of such intent, or could have 
ascertained by reasonable investigation or inquiry such 
facts as would lead a prudent man to believe that such was 
the intent of Brock, Rogers & Co., then said sale was fraud- 
ulent and void as against creditors, and they will find for 
defendants. 

9. If the jury believe from the evidence that Thomas 
and Richard Bainbridge were the partners of Peirce, at 
Lafayette, Indiana, composing the firm of O. W. Peirce & 
Co.; that the goods purchased of Brock, Rogers & Co 
were purchased on account of O. W. Peirce & Co., and paid 
for by them, then the plaintiff is not entitled to recover, 
even though the bill of sale was taken in the name of O. 
W. Peirce. 

There was a verdict and judgment for the plaintiff in 
the sum of $22,244.27, from which defendant: appealed to 
the court of appeals, where the judgment wes reversed. 
Plaintiff then appealed to this court. 


Cline, Jamison § Day with G. S. Van Wagoner for ap- 
pellant. 


1. The instructions on the subject of delivery and 
possession of goods under the 10th section of the statutc 
concerning fraudulent conveyances, were correctly given. 
[Mow v. Taylor, 52 Mo. 592; Wright v. MeCormick, 67 Mo. 
426; Bishop v. O'Connell, 56 Md. 158; Claflin v. Rosenberg, 
42 Mo. 439; Lesem v. Herriford, 44 Mo. 323. 

2. The petition in the suit of the assignee against 
Peirce, in the United States district court, was competent 
evidence to show that the creditors had disaffirmed the 
sale and wore not suing Peirce, as they, micht have done, 
for the unpaid purchase money. 
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3. The State courts did not lose jurisdiction over this 
case because of the subsequent filing of the petition in 
bankruptcy against Brock, Rogers & Co., the suit being to 
recover on a bond of indemnification given by respondents 
to the State of Missouri, to which bond, not to the prop- 
erty itself, appellant must look for the just compensation 
awarded him in the verdict of the jury. 

4. Defendants’ seventh instruction was properly re- 
fused, because: a. The law does not impose a duty on the 
purchaser to inquire or know if the vendor is indebted or 
free from debt. 6. The law does not make a sale void 
when made by an insolvent vendor. c. The law does not 
infer an “intent to hinder, delay and defraud creditors,” 
trom insolvency. Buckner v. Stine, 48 Mo. 407; Sibly v. 
Hood, 3 Mo. 290; Little v. Eddy, 14 Mo. 160. A debtor 
may prefer one creditor to another, and may transfer all 
of his property to one and leave the others wholly unpaid, 
even though he be in failing circumstances. Sibly v. Hood, 
8 Mo. 290; Murray v. Cason, 15 Mo. 378. 





George P. Strong for respondents. 


1. The sale has all the badges of a fraudulent trans- 
action. It was a secret sale. It was hastily made. The 
consideration of wild land for nearly one-half the amount 
was most unusual. The discount was eight times the usual 
and customary discount. It was not made in the usual 
course of trade. There was no open, visible, notorious 
change of posseasion. Wright v. McCormick, 67 Mo. 426; 
Claflin v. Strauss, 42 Mo. 449; Burgert v. Borchert, 59 Mo. 
80, 85. 

2. The court should have dismissed the suit. After 
the attachment was dissolved no action would lie on the 
claimant’s bond. His only remedy was either a common 
law action of trespass or replevin, or a proceeding to estab- 
lish his claim in the bankrupt court. By the removal of 
she property attached into the bankrupt court the consid- 
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eration of the bond was taken away by operation of law. 
Sess. Acts of 1855, p. 464, § 1; St. Louis, A. §& C. R. R. Co. 
v. Castello, 30 Mo. 124; Bump on Bank., (8 Ed.) p. 473, § 
5044; Notes on p. 497. 

3. The court erred in admitting in evidence the peti- 
tion in the case of Ronaldson, assignee, against Peirce, in 
the United States district court. There was no privity 
between the parties to these different suits, 1 Green. Ev., 
$$ 189, 190. 

4. The court should have given the instruction asked 

by defendants at the close of plaintiff’s case, that on the 
evidence plaintiff was not entitled to recover. a. Because 
no action would lie on this bond after the dissolution of 
the attachment by the bankrupt act. 0. Because plaint- 
iff’s testimony showed a sale out of the ordinary course of 
the business of Brock, Rogers & Co., which made a prima 
facie case of fraud. This was not rebutted by plaintiff’s 
evidence. c. There was no sufficient change of possession 
to constitute a legal sale. 
5. The defendants’ instruction as to change of pos- 
session shou!d lave been given asasked. Claflin v. Strauss, 
42 Mo. 439, 449; Buryert v. Borchert, 59 Mo. 80, 85; 1 
Wag. Stat., § 10, p. 281; Allen vr. Massey, 17 Wall. 351; 
Bacon v. Scammel, 9 Cal. 272; Engles v. Marshall, 19 Cal. 
329 ; Bump on Fraud. Convey., 174; Godehaux v. Mulford, 
26 Cal. 316; Billingsley vr. White, 59 Pa. St. 464; Parker v. 
Kendrick, 29 Vt. 388, 393; Plannigan v. Wood, 33 Vt. 346; 
Clark v. Morse, 10 N. HU. 236, 239. 

6. Defendants’ seventh and eighth instructions should 
have been given as asked. One having information sufli- 
cient to lead him to a fact, shall be deemed “ conversant of 
it.” Kennedy v. Green, 3 My. & K. 719; Carr v. Hilton, 1 
Curtis (Me.) 393; Hamilton v. Pettibone, 10 Nat. Bank. Reg. 
172; Brooe v. MeCracken,-10 Nat. Bank. Reg. 465; citing 
20 How. 363; Seammon v. Cole, 5 Nat. Bank. Reg. 263. 


Henry, J.—We fully coneur with the court of appeals 
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that the jurisdiction of the State court over the subject 
atACuMeNT: matter of the suit, was not determined by 


cocdings juris. the proceedings in bankruptcy against Brock, 


court 8° Rogers & Co., and we deem it unnecessary 


to add anything to the able argument of Judge Gantt on 
that subject, which we refer to and adopt.* 

The court did not err in refusing to instruct the jury, 
at the close of the plaintiff’s evidence, that upon it he 
> praup: saleout COUld not recover. Conceding that the sale 
of the usual was not made in the usual and ordinary 
— course of business of Brock, Rogers & Co., 
end that such fact is prima facie evidence cf fraud, it was 
for the jury to determine whether the evidence offered by 
plaintiff did not overcome that prima facie case. 

The defendants asked the court to give the following 
instruction: ‘ Unless the jury are satisfied from the evi- 
5, -—_: change Gence that Peirce had actual possession of 
of possession. the goods in question, and that the change 
of possession was visible, continued and exclusive as against 
Brock Rogers & Co.; such a change of possession as to in- 
dicate to purchasers at large that said Brock, Rogers § Co. no 
longer had possession or control over said goods, then said sale 
was fraudulent and void as against creditors, even though the 
jury believe from the evidence that said sale from Brock, Rogers 
& Co. to Peirce was made in good faith and for a valuable con- 
sideration.” It was refused as asked, and given omitting 
the italicized clauses. The instruction, as refused, was an 
exact copy of one asked and refused in the case of Claflin 
rv. Rosenburg, 42 Mo. 447, which this court held should have 
been given, remarking, that “the vendee must take actual 
possession, and the possession must be open, notorious and 
unequivocal, such as to apprise the community, or those 
who are accustomed to deal with the party, that the goods 
have changed hands, and that the title has passed out of 
the seller into the purchaser.” The same doctrjne was 
announced in Burgert v. Borchert, 59 Mo. 85. There was 
no instruction given which was equivalent to this, and the 








*See mfra, page 286. 
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evidence iu relation to the change of the possession of the 
goods was of a character to justify the demand of that 
instruction by defendants. 

The seventh and eighth instructions asked by defend- 
ants were properly refused. They either assume it to be 
4, FRavD: opportu. the duty of every purchaser of goods and 
nities of discov- ° : : 
ering chattels, upon making a purchase, to inquire 
into the motives of the vendor for making the sale, or that 
from the evidence, Peirce had notice of the fraudulent 
purpose of the vendors, or of such facts as to put hin to 
inquiry in regard to their financial condition. If the first 
assumption was correct as a legal proposition, the sale and 
transfer of personal property would be hampered to an ex- 
tent which weuld be detrimental to commerce and subver- 
sive of the policy which encourages a free and untrammeled 
traffic in such property. 

The second assumption would have been an invasion 
by the court of the province of the jury as declaring that 
. -inesolven- 23 @Stablished, which the jury should have 
cy of seller. been, as they were, left to find from the 
other facts proved. Fraud in a sale cannot be inferred 
from the mere fact that the seller was in debt. That, in 
connection with other facts, may affect the purchaser with 
notice of a fraudulent intent on the part of the vendor, 
although notice may not be directly proved. Even the fact 
of insolvency alone, if known to the purchaser, may be suffi- 
cient to put him upon inquiry; but certainly without some 
notice of such intention, he is not required, before he pur- 
chases personal property, to inquire whether the seller is 
making sale of the goods in order to defraud his creditors. 

The court did not err in refusing defendant’s ninth 
instruction. The bond was for the benefit of O. W. Peirce. 
6. ranties: part- He was the only person claiming the goods 

ership: attach- as 
ment bond. when the bond was executed. He was in 
possession of the goods when they were seized and taken. 
They were sold to him individually, whether he was an 
honost or a fraudulent purchaser. If his partners in Indiana 
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had any interest in the property they were not known in 
the purchase or named in the bond. 

We cannot conceive why the petition in the suit of 
John Ronaldson, assignee of Brock, Rogers & Co., against 
7. panxrvrrcy: O. W. Peirce, in the district court of the 
acts of assignee af- . “ i 
fecting creditors. United States, was offered as evidence by the 
plaintiff or admitted by the court. It charged, in several 
counts, that the sale of the goods in question to Peirce, 
was made by Brock, Rogers & Co. with the intent to de- 
fraud their creditors, and that Peirce was a participant in 
the fraud. It certainly could have been of no advantage 
to plaintiff, that the assignee of Brock, Rogers & Co. had 
deliberately charged him with aiding and assisting that 
company to defraud their creditors by a fraudulent pur- 
chase of the goods in question. Plaintiff’s counsel contend 
that it was competent in order “ to show that the creditors 
had disaffirmed the sale, and were not suing Peirce, as they 
might have done, for the purchase money.” The creditors 
of Brock, Rogers & Co. had the option to sue Peirce for 
the purchase money, or to seize the goods under attach- 
ment or execution, and after a portion of the creditors, be- 
fore proceedings in bankruptcy were commenced against 
Brock, Rogers & Co., chose the latter course by a proceed- 
iug in the State court, the fact that the assignee in bank- 
ruptcy sued Peirce for damages in the district court of the 
United States, is of no consequence in this case. Neither 
his affirmance nor disaflirmance of the sale could affect 
plaintiff ’s right to redress, if he had any, for the seizure of 
the property in question in the attachment proceedings. 
The evidence was irrelevant and should have been excluded, 
but as it could not have prejudiced the defendant, the judg- 
ment should not for that error alone be reversed. 

The third instruction for the defendant should not have 
been given. Section 35 of the bankrupt act makes a trans- 
8. SALE ouT ov oR- fer of property out of the ordinary course of 


DINARY COURSE: 


vidence: fraud: : . ° ° : 
fankrust law not DUSiness of the debtor, prima facie evidence 


administered »Y that it is fraudulent, and in proceediags in 

















286 SUPREME COURT OF MISSOUKLI, 








The State ex rel. Peirce v. Merritt. 


bankruptcy, or in a suit in the Federal conrt to recover 
property fraudulently transferred by the bankrupt, such 
instruction would be proper; but this is a suit between in- 
dividuals in the State courts, and the matters in dispute 
are to be determined, not by the bankrupt law, but by the 
ecmmon law and the statutes of the State. That a sale 
was made out cf the ordinary course of business, as was 
remarked by the court of appeals, is a circumstance tend- 
ing to prove fraud, but is no more prima facie evidence of 
fraud than any other fact tending to prove it, and it was, 
thercfore, error to single out that fact and give it prowi- 
nence over other facts tending in thesame direction, That 
the sale was hurriedly made, that it was kept a secret from 
the salesmen of Brock, Rogers & Co., that the business 
sign of Brock, Rogers & Co. was not taken down—either of 
these facts could as properly have been singled out and 
declared prima facie evidence of fraud. Every fact tend- 
ing to prove fraud is not of itself prima facie evidence of 
fraud. A circumstance of but slight significance, standing 
alone, may, in connection with other circumstances, equally 
insignificant, separately considered, suftice to fix the charge 
of fraud in a transaction ; and the jury should be left free 
to determine from all the facts proved whether there was 
fraud in the transaction or not. The judgment of the 
court of appeals, reversing that ot the. circuit court, is 
affirmed. All concur. 


Judge Gantt, delivering the opinion of the court 
of appeals, suid: It is claimed by the appellants that 
the jurisdiction of the State court on the subject mat- 
ter of this suit was determined by the proceedings in bank- 
ruptey. this connection the facts are these: Brock, 
Rogers & Qo. being insolvent, made a sale of a large part 
of their stock, perhaps the whole of it, to Peirce on the 
7th day of October, 1874. <A creditor of Brock, Rogers & 
Co. sued them by attachment on the 9th day of October, 
1874, charging this sale to have been fraudulent; the at- 
tachment was levied on the stock sold. Peirce claimed 
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the stock as purchased. The creditor gave the sheriff an 
indemnifying bond and directed him to hold the property 
as belonging, when attached, to Brock, Rogers & Co. There- 
upon Peirce sued the creditor on the bond, and before the 
end of the month proceedings were commenced in the 
United States district court under which Brock, Rogers & 
Co. were adjudicated bankrupts on the 14th day of No- 
vember, 1874, and their assignee, on the 31st day of De- 
cember, 1874, claimed the property from the sheriff. That 
official delivered it to the assignee without a contest ; and 
it is claimed by the creditor who is appellant here, that 
these circumstances defeated the action of Peirce against 
him. We cannot perceive the reasonableness of this claim, 
and think that the creditor has no more ground for mak- 
ing it than he would have had if, after seizing the goods 
by attachment and removing them to a warehouse of his 
own selection, they had been consumed by fire. By this 
action he estopped himself to say when the goods were 
demanded by the assignee that they were not the property 
of Broek, Rogers & Co. The sheriff, of course, was in the 
same position, and it was, therefore, the necessary conse- 
quence of the action of the creditor that if proceedings in 
bankruptcy were commenced and prosecuted to judgment 
within a- given period after the attachment, these goods 
must without a possibility of dispute, pass into the hands 
of the assignee in bankruptcy of Brock, Rogers & Co. If . 
the same proceedings having been commenced in bank- 
ruptey, no attachment had intervened and the assignee of 
Brock, Rogers & Co. had sued Peirce as the fraudulent 
purchaser of these goods, the latter might have had diffi- 
culty in vindicating his right to them under the sale shown 
by this record ; butat any rate he would have been at liberty 
to aver and prove that sale, and if he couid, to uphold its 
fairness. But no such questions as would then have been 
legitimately discussed between Peirce and the assignee 
were possible between that assignee and the attaching 
creditor. Undoubtedly the attaching creditor, in such a 
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case occupies a position of peculiar embarrassment. By 
his action he has so narrowed the issues that he must either 
maintain, in acontroversy with the purchaser, the invalid- 
ity of the sale by which that purchaser claims the goeds, 
or he must respond to him for their full value. If he suc- 
ceed in maintaining this invalidity he gains only a trifling 
advantage when the goods have been seized by the assignee 
in bankruptcy. All which victory yields to him in that 
event, beyond immunity from the claim of the pretended 
purchaser, will be a slightly increased dividend from the 
estate of the bankrupt, which, by his exertions, he has 
augmented. This seems hard, but the law is clear. The 
hardship is due to his own misdirected enterprise, and not 
to the operation of the statute. If instead of attaching 
and seeking to gain a priority over the other creditors, he 
had invoked the aid of the bankrupt law to enforce an 
equal division of the property of the insolvent, and to set 
aside fraudulent conveyances of it, he would probably 
have been more successful in impeaching the transfer, which 
is alleged to be fraudulent and certainly would have run 
no risk of the disastrous consequences which may possibly 
flow from the adoption of the more direct and energetic 
course of attachmert. Moreover, he would have had in 
the courts of the United States the benefit of some rules of 
evidence which, as we conceive, have no place in the State 
courts. 

What we mean by this is, that whereas the bankrupt 
act declares that certain facts shall be taken as establish- 
ing a certain prima facie legal presumption, thus assuring 
to the assignee in bankruptcy seeking to collect the assets 
of the bankrupt, the benefit of a rule, which, unless posi- 
tively encountered and overthrown by countervailing evi- 
dence, will be conclusive, no such artificial effect can be 
claimed for the same facts by either party to a contest not 
looking to enforcement of the bankrupt act. If a party 
being insolvent, or in contemplation of bankruptcy, makes 
a transfer or conveyance of any part of his property to a 
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person having reasonable cause to believe him to beinsolv- 
ent, &c., the transfer, &c., if assailed under the provision 
of the bankrupt law, will be void, and the fact that such 
transfer, &c., is not made in the ordinary course of busi- 
ness of the debtcr enail be prima facie evidence that it is 
fraudulent. (§ 55 of the bankrupt act as amended in 1874.) 
The circumstances here instanced by the statute as con- 
stituting fr.ud prima facie are of a nature to induce sus- 
picion without reference to the statute, and between A and 

3 conducting a controversy respecting the property trans- 
ferred, either party desiring to show the fraudulent nature 
of the transfer, will be at liberty to adduce the fact that 
the transfer was not made inthe usual and ordinary course 
of business of the debtor. Such evidence will be admissi- 
ble for that purpose as evidence of any other relevant fact 
will be admissible. Yet in administering justice in the 
State courts between two parties, neither of whom 1s a*- 
tempting to enforce the bankrupt act, it would, we con- 
ceive, be erroneous for the courts to single out this 
circumstance and tell the jury what it, unconnected with 
other circumstances, would establish, and perhaps, also, 1f 
this and nothing more was the evidence on the charge of 
fraud, it would be error for the court to tell the jury that it, 
without more and unexplained, would amount to proof of 
traud. At most it would bes circumstance from which 
the jury would be at liberty to reach 9 different conclusion. 
The State courts do not sit to administer the bankrupt 
law. So far as Congress in the exercisc of its unquestion- 
able power to pass a general bankrupt law forbids, and, 
therefore, renders unlawful any particular act of any indi- 
vidual, it will be unlawful everywhere in the United States. 
ut when in carrying into effect the provisions of such a 
system it prescribes a mode of procedure and artificial 
rules of evidence, the operaticn of these must be confined, 
(if not to the forums especially charged with the execution 
of the bankrupt law,) to cases in which the enforcement of 
that law is sought. 
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CuouTeau, Appellant. v. ALLEN. 


Deed. A deed running in the name of the C. & F. R.R.Co., a 
corporation) as grantorand signed * M. Brayman, president C. & F. 
R. R. Co.; G. R. Teasdale, secretary C. & F. R. R. Co.,” is the deed 
of the corporation. 

A Certificate of Acknowledgment may be good without using 
the word .“acknowledge.”” Words of equivalent import will be 
sufficient. 

Corporation: DEFECTIVE EXECUTION OF POWER VALIDATED BY 
ACQUIESCENCE. I! the officers of a corporation in undertaking to 
carry out a resolution of the board of directors requiring them to 
execute a conveyance of lands, convey a quantity in excess of that 
specified by the resolution, and there is no way of determining what 
lands are rightfully conveyed, and what wrongfully, the convey- 
ance will, ior this reason, be held fatally defective, but long acqui- 
escence of the corporation, accompanied by acts of recognition on 
its part, will cure the defect. 

Misrecital of Statutory Authority. Where two statutes au- 
thorized the county courts of certain counties to make certain sub- 
scriptions and to cause certain patents to be issued, one upon 
condition and the other without condition, and orders of subscrip- 
tion were made and patents were issued reciting the former act as 
the authority for making them, but it did not appear that the con- 
dition had been comphed with; eld, that the orders and patents 
were, nevertheless, as valid as it they had recited the latter act. 
Title to Cairo & Fulton Railroad Lands: rorecLosure or 
STATE'S LIEX. The lands granted to the State of Missouri: by the 
United States by the act of Congress of February 9th, 1853, (10 U. 
S. Stat., 155,) and by the State appropriated to the construction of 
the C. & F. R. R. by the act of the Legislature of February 20:h, 
1855, (Acts 1855, p. 314,) were subject to the lien reserved by the 
State in her own favor to secure the payment of the bonds issued 
by her for the benefit of that company, and passed to the purchaser 
at the foreclosure sale made in pursuance of the acts of February 
19th and March 19th, 1866, (Acts 1866, pp. 107, 115). 

The swamp lands which had been conveyed by the counties in 
payment of subscriptions to said company did not pass by said sale. 
Corporation: NOTICE OF UNAUTHORIZED ACTS OF OFFICERS: EFFECT 
or acquiescexce. Notice to the officers of a corporation of the 
unauthorized acts of their predecessors in office is notice to. the cor- 
poration, and if no dissent is expressed, ratification will be pre- 
sumed,and the acts will become binding upon the corporation and 
its stockholders. 
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Pledge: norice orsaLe: waiver. It 1s the general rule that the 
pledgee of personal property, before selling, must demand payment 
of the pledger or give him notice of the time and place of the in- 
tended sale, but this rule may be waived by agreement between the 
parties, and it has no application in cases where by the contract a 
definite time is fixed for the payment of the debt. In either of 
these cases sale may be made without notice or demand. 


Pledge. Where bonds are pledged as security tor the payment of 
a note which is in turn pledged as security for the payment of ac- 
ceptances, the time when the pledgee may sell the bonds 1s deter- 
mined by the maturity of the note and not of the acceptances. 
———: SALEBY PLEDGEE TO HIMSELF. It is the general rule thata 
pledgee cannot buy at his own sale of the pledged property, vut this 
rule may be waived by express agreement of the warties, 

Fraud. Certain bonds claimed by the plaintiff in this case; eld, 
to have been fraudulently issued. 

Pledge or CoRPORATE ASSETS BY DIRECTORS TO THEMSELVES. Any 
attempt by the directors of a corporation to make a pledge of the 
assets of the corporation in favor of themselves, will be scrutinized 
by a court of equity with the most rigorous and jealous observa- 
tion. 

Bonds, when Non-negotiable. A bond which, by its terms, is 
payable at a time certain, but contains a clause reserving to the 
makers ‘‘the right to pay the same at any time to be named by 
them, by adding to the principal a sum equal to iwenty per cent. 
thereof,” is non-negotiable for uncertainty as to the time of pay- 
ment. 

-- Bonds with past due coupons attached are to be treated as 
dishonored paper. 

Principal and Agent: acent’s KNowLepGe. The rule that the 
knowledge of the agent affects the principal, is applicable not only 
to knowledge acquired during the continuance of the agency, but 
to such as was acquired so slorily before it began as neccessarily 
to give rise to the inference that it remained fixed in the mind of 
the agent during his employment. 

Statute of Limitations: rraup: PLeApING: prepce. The stat- 
ute of limitations cannot be invoked in behalf of a title fraudu- 
lently acquired in violation of a trust, nor will it be allowed if itis 
not pleaded, nor does it run against a pledger as long as the pledge 
continues. 





Pledge: AssiIGNMENT BY PLEDGEE. A pledgee can ordinarily con- 
vey no greater right to the pledged property than he himself *pos- 
sesses. If itis non-negotiable paper, it will be subject to the same 
defenses in the hands of the assignee as in his own. 











SUPREME COURT OF MISSOURI, 





18, 


Chouteau v. Allen. 


17. Parties: corroraTION: MORTGAGE. A stockholder of a defunct 


corporation has such an interest as entitles him to defend a suit 
brought to foreclose a mortgage alleged to have been executed by 
the corporation in its life-time. So has one who has acquired an 
independent title to part of the lands embraced in the mortgage. 
No Laches nor Acquiescence. Underthe circumstances of the 
present case, no laches can be imputed to the Cairo & Fulton R. R. 
Co. or its stockhelders, nor such acquiéscence as will preclude them 
from defending against certain bonds issued in the name of that 
company. 

Foreclosure of Mortgage: practice AND PLEADINGS. Ifa party 
to a foreclosure proceeding in his pleadings claims the ownership of 
bonds secured by the mortgage, it is error to enter up a decree in 
his favor as pledgee. 

Railroad Construction Contract: srinery or pirecror. A 
construction contract is not void under sections 58 and 59 of the 
railroad law, (R. S. 1855, p. 438,) because the contractor has an 
agreement with a director of the railroad company to divide the 
profits of the contract with him. S#erwoop, C. J., and Norton, J., 
dissenting. 

Bonds: !LteGat contract. Bonds issued in payment for work 
done under an illegal contract are not tainted with the illegality. 
Saerwoop, C. J., and Norton, J., dissenting. 

Foreclosure of Mortgage: svurispicrion. Since the circuit 
court has general jurisdiction over the foreclosure of mortgages, ob- 
jection to the jurisdiction, based upon the fact that the mortgaged 
premises are not situate in the county where the suit is brought, 
must be taken By a proper plea, and will be waived by pleading to 
the merits. 


Appeal from Mississippi Circuit Court.—Hon. D. L. lLawkrys, 


Judge. 


REVERSED. 


This is a suit commenced in the circuit court of Mis- 


sissippi county on December 16th, 1871, by Charles P. 
Chouteau, praying judgment upon certain aMeged bonds 
and coupons of the Cairo & Fulton Railroad Company of 
Missouri, claimed to be owned by the plaintiff, and for 
foreclosure of a certain deed of trust alleged to have }cen 
executed by said company to secure said bonds and cou- 
pons, and covering lands in the counties of Stoddard, Scott, 
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Dunklin and Butler. The defendants are Thomas Allen, 
Henry H. Bedford, John Wilson, Mason Brayman, William 
H. Bailhache, Henry J. Deal, James H. Bethune, E. W. 
Hill, George Whitcomb, Joseph C. Moore, James M. Pat- 
terson, Green L. Poplin, Samuel Montgomery, James G. 
Nalle, Rudolph F. E. W. Webber, T. W. Johnson, James 
Clarkson and Henry E. Sceelye. 

The petition states in substance that the Cairo & Ful- 
ton Railroad Company, being engaged in the work of con- 
Petition. structing their road through the counties of 
Stoddard, Scott, Dunklin and Butler, in order to raise funds 
for that purpose, issued 1600 bonds of $1,000 each, bearing 
date the 23rd of May, 1857, having twenty-tive years to run, 
and having semi-annual interest coupons attached, and to se- 
cure the samc executed the deed of trust sought to be fore- 
closed whereby 400,000 acres of land in said counties were 
conveyed to defendant Wilson and one John Moore and one 
Albert G. Waterman, as trustees; that this deed contained, 
among others, a provision which authorized the trustees, 
upon the surrender of any bonds for cancellation, to convey 
to the bondholder their value in land; that Moore and 
Waterman died, and in March, 1866, defendants Brayman, 
and Il. tl. Bedford were substituted as trustees in their 
places, and acted as such; that plaintiff is the owner of 
706 of said bonds, (setting forth a list of them by their 
numbers ;) that he had purchased them in good faith and 
for value in the market without notice of any defect in any 
of them and without any knowle!ge that said company 
denied their liability on any of them; that on the contrary, 
he fully believed that each and every one of said bonds and 
coupons was free of any defect, dispute or question ; that 
he was induced to purchase them with a view and for the 
purpose of devising a plan for combining capital and per- 
sonal influence in order to build and operate the railroad 
which had been commenced and was important to the peo- 
ple of southeast Missouri; that of the said bonds and cou- 
pons so owned by plaint'tift he conld only produce 125, of 
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which he made brofert; that plaintiff had placed the r - 
maining 581 of his bonds it the hands of the board of laud 
trustees to De couverted into .and, as provided in the deed 
of trust; that the said trustees had failed to convey any 
Innd to him, and the bonds were still in their hands, or if 
not, that they had been destroyed by them ; that the com- 
pany refused to pay any of the bonds or coupons or to 
make plaintiff any conveyance of land; that said railroad 
track, rosd-bed, rails, ties. depots, stations and all other 
fixtures and appurtenances of the railroad of said Cairo & 
Fulton Railroad Company, of Missouri, were sold by the 
State under the lien mentioned in said deed of trust; said sale 
was made October Ist, 1866,and said corporation was thereby 
dissolved; that Green L. Poplin, Samuel Montgomery, 
James G. Nalle, Rudolph F. E.W. Webber and T. W. John- 
son were, at the time of said sale, the only directors and 
managers of said corporation, and said Poplin was president, 
and said directors are now trustees in law to wind up the 
affuirs of said corporation; (1 R. 8. 1855, p. 375, § 245) 
that said company and said trustees made default in pay- 
ment of interest upon said bonds so that said lands are 
subject to sale; that the defendants Deal and Bethune, by 
proceeding under certain judgments which were void, and 
others which were satisfied, caused executions to be issued 
in 1867 against said company, then dissolved, and levies to 
be made on the lands in said deed of trust, and purchased 
said lands at sheriff’s sale and took sheriff’s deeds there- 
for; that all said judgments, executions, levies, sales and 
sheriff’s deeds were illegal, irregular, fraudulent and void ; 
that said Deal and Bethune cony.yed by quit-claim to 
‘Thomas Allen, who claims some interest in said lands under 
said sheriff’s sales; that the defendants E W. Hill, Ilenry 
“&-Seelye, James M. Patterson, Joseph C. Moore, James 
Clarkson and George Whitcomb claim to own some of the 
bonds secured by said deed of trust; that said Montgom- 
ery, Nalle, Jolinson, Webber and Poplin refuse to act as 
trustees for said dissolved corporation and deny it is their 
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duty so to act. The plaintiff prayed that an account be 
taken of the bonds and coupons belonging to the plaintiff, 
and of any bonds, coupons or claims of any other person 
secured by said deed of trust; that plaintiff have judgment 
for his debt, the trust be foreclosed, lands sold to pay 
plaintiff, the pretended rights of Deal, Bethune and Allen 
be declared null, and for general relief. 

The defendants Poplin, Montgomery, Nalle, Webber 
and Johnson. answered, denying that they were directors 
Answers. of the company at its dissolution by the sale 
to the State on October Ist, 1866. Moore and Patterson 
answered setting forth their claim to ten bonds which they 
alleged were secured by said deed of trust and prayed 
judgment therefor. Deal and Bethune answered, admitting 
that they purchased the lands mentioned in the deed of 
trust and sold them to Allen; but averring that the judg- 
ments, executions, levies and sales were fair and valid. Hill 
and Clarkson answered, each claiming to be the owner of 
certain bonds and coupons, for which they prayed judg- 
ment and foreclosure. Seelye answered, claiming fifty-one 
bonds with their coupons, for which he prayed judgment 
and foreclosure. 

Defendant Allen answered separately. His answer 
denies that said corporation at and prior to the time of ex- 
Allen’sanswer.  ecution of said alleged deed of trust, was the 
owner of the lands mentioned, save and excepting that por- 
tion thereof the title whereto was derived by said corpo- 
ration under and by virtue of the act of Congress entitled 
“An act granting the right of way and making a grant of 
lands to the States of Arkansas and Missouri to aid in the 
construction of a railroad,” &e. Approved February 9th, 
1853; and the acts and joint resolutions of Congress amend- 
ing and extending the provisions of said act, and the acts 
of the General Assembly of the State of Missouri, ac- 
cepting and passed in pursuance of thesame. Alleges that 
the defendant is the owner of all said lands described in 
said original and supplemental deeds of trust, under and by 
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virtue of said act of Congress and acts of the General As- 
sembly, before mentioned, and of conveyances from the 
counties respectively; that he is the owner of 17,520 shares 
of the capital stock of said company, and that ouly about 
1,200 shares are owned by all other persons; that he alsoowns 
all the stock, property and interest ever held by the coun- 
ties of Butler, Dunklin, Scott and Stoddard; and also all 
the claim, interest and estut: which Henry J. Deal and 
James H. Bethune ever had in said property. Denies the 
execution and delivery of the bonds and deed of trust. 

The answer further alleges that after the sale by the 
State to this defendant in 1866, the plaintiff combined and 
confederated with Bedford, Brayman, Bailhache and Web- 
ber to defraud the stockholders of said company, and this 
defendant, who was the owner of said lands and property, 
by corruptly, wrongfully and without the assent of said 
corporation, or of this defendant, procuring possession of 
said 581 bonds, and obtaining deeds of lands therefor, 
without any adequate consideration therefor to the company 
or to this defendant, from Bedford, Brayman and Wilson 
who then assumed and pretended to be trustees of the lands 
under the deed of trust; that, in pursuance of such cor- 
rupt and fraudulent combination and purpose, the plaintiff 
paid to Bedford and Brayman $10,000 in cash, and there- 
after he delivered to Brayman, who pretended to be and 
act as president of the board of land trustees, the 581 
bonds mentioned in the petition as being in the possession 
of the trustees, and received five conveyances of lands in 
exchange for and in full payment, satisfaction and redemp- 
tion of said bonds; that plaintiff had no right to said 
bonds, and said trustees no power or authority to execute 
said pretended conveyances; that each party to said fraud- 
ulent acts well knew of the wrongful and iniquitous conduct 
and prrposes of all the others, and all equally participate: 
in it. 

As to the remaining 125 bonds, the answer alleges th‘ 
they were never made nor issued by the company; that they 
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were wrongfully pledged by Brayman to Schuschardt & 
Gebhardt, of New York, to secure a note of Brayman for 
$12,000, given for money borrowed by him, individually ; 
that the money for which the note was given and the pledge 
was made, was borrowed and used by Brayman personally, 
and not by or for the use and benefit of the compauy, and 
that the company never received any benefit from nor used 
any of said money, and did not in any manner authorize 
or ratify said pledging of said bonds, or any of them; that 
Schuschardt & Gebhardt, at the time of receiving said 
bonds knew that Brayman had no right to pledge the same; 
that afterwards the plaintiff bought said note of Brayman 
from Schuschardt & Gebhardt, and therewith received from 
them the 125 bonds, as collateral for the same, and not 
otherwise; that they never became the property of said 
origin.’ pledgees nor of plaintiff; that plaintiff well knew 
all of said facts when he bought said note and received 
said bonds, and now holds the note in his possession in full 
force against Brayman, and the bonds as collateral thereto. 

Plaintiff’s reply denies all the new matter set up in 
this answer. 

On the 22nd day of September, 1857, the board of 
directors of the Cairo & Fulton Railroad Company, passed 
The deea of trust. a resolution authorizing the issuing of bonds 
to the amount of $1,600,000, and the execution of a deed 
of trust upon 400,000 acres of land to secure them, the 
bonds and deed to bear date May 23rd, 1857. Acting under 
this resolution the president and secretary of the company, 
on the 30th day of April, 1858, executed the deed of trust 
sought to be foreclosed. It is dated as directed, and pur- 
ports to convey to Moore, Wilson and Waterman, as trus- 
tees, several hundred parcels of land, all described im a 
schedule attached to the deed. At the foot is the follow- 
ing declaration: “The foregoing schedule contains, ac- 
cording to estimate, 405,000 acres of land. The deed of 
trust, which is made to secure the payment of the bonds 
therein referred to, requiring a schedule of 400,000 acres 
. 
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only, the surplus of 5000 acres is added to convey any defi- 
ciencies which may oceur from errors of description, con- 
flicting claims or other causes.” The Cairo & Fulton Rail- 
road Company is named in the body of the deed as grantor. 
The signature is as follows: ‘M. Brayman, President 
Cairo & Fulton Railroad Company, of Missouri; G. R. 
Teasdale, Secretary Cairo & Fulton Railroad Company, of 
Missouri.” 

The certificate of acknowledgment is as follows: “I, 
George W. Lowry, clerk of the circuit court of the United 
Certificate of ac. States for the southern district of Illinois, dc 
knowledgment. hereby certify that on the 30th day of April. 
A. D. 1858, before me, at my oftice in the city of Springfield. 
in said State, came Mason Brayman, the president of the 
Cairo & Fulton Railroad Company, of Missouri, who is per. 
sonally known to me to be the same person whose name is 
subscribed to the foregoing instrument as a party thereto, 
and who being by me duly sworn, deposes and says that he 
resides in the city of Springfield, in said State; that he is 
the president of the said Cairo & Fulton Railroad Com- 
pany, of Missouri; that the seal affixed to the said instru- 
ment is the corporate seal of said company, and was affixed 
to the said instrument by authority of the board of direct- 
ors of said company for the uses and purposes therein 
expressed, and that he by like authority did subscribe his 
name as president of said Cairo & Fulton Railroad Com- 
pany, of Missouri. In witness whereof,” &e. 

The deed was duly recorded in the counties where the 
lands lie during the years 1858 and 1859. It recites that 
said corporation proposed to issue and deliver, from time 
to time, as might be necessary for construction, furnishing 
and completion of the railroad, their bonds or obligations 

of even date therewith, and thereby to become indebted to 
divers persons, bodies politic or corporate, who should be- 
come holders of the same, in the sum of $1,600,000, secured 
to be paid by their sixteen hundred bonds of $1,060 each, 
to be paid on October ist, 1882, and aiso interest for the 
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same at the rate of seven per cent. per annum, payable 
semi-annually, on April Ist and October 1st; and declares 
that it is executed to secure the payment of said bonds, 
and contains, among others, the following resolution: 
“ Subject, however, with respect to said railroad, and every 
part and section thereof, and its appurtenances, to the prior, 
first and only present lien in the nature of a mortgage in 
favor of the State of Missouri, made to secure and indem- 
nify said State against the payment of such bonds or obli- 
gations as said State may, from time to time, issue and de- 
liver to the parties of the first part to aid in the construction 
of said road, under and by virtue of the provisions of two 
several acts of the General Assembly of said State of Mis- 
souri, entitled and approved as follows: ‘ An act to expe- 
dite the construction of the Cairo & Fulton Railroad, of 
Missouri,” passed December 11th, 1855; and also “ An act 
to amend an act to secure the completion of certain rail- 
roads i’. this State, and for other purposes, approved De- 
eember 10th, 1855;” approved March 3rd, 1857. 

The bonds are in ihe following form: “This certifies 
that the Cairo & Fulton Railroad Company, of Missouri, 
The bonds. are indebted to for money advanced 
for the construction of their railroad with its appurtenances, 
and that-in consideration thereof, the said company do 
hereby promise to pay to , or assigns, the sum of 
one thousand dollars, in the city of New York, on the Ist day 
of October, 1882, and also interest for the same from the 
Ist day of October, 1857, at the rate of seven per cent. per 
aanum, payable on the Ist days of October and April in 
each and every year ensuing the date thereof, until said 
principal sum shall be paid, upon presentation of the an- 
nexed warrants as they severally become due; but the com- 
pany reserve the right to pay the same at any time to be 
named by them by adding to the principal a sum equal to 
twenty per cent. thereof. . a The lien upon said 
road 1s subject, however, to a first lien in favor of the State 
of Missouri, to secure the payment of $650,000, being for 
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bonds of said State loaned to said company to aid in the 
construction of said road.” * * 

There was also introduced by the plaintiff a supple- 
mental deed of trust, purporting to have been executed by 
the same corporation to the same grantees, as trustees, 
dated October 6th, 1858, conveying all lands of said com- 
pany not included in the former instrument, for the purpose 
of sceuring payment of the interest of said sixteen hundrog 
bonds. It was executed, acknowledged and recorded in 
the samc manner as the first. 

‘he lands conveyed by these deeds were of two classes : 
ist, lands granted by the United States to the State of Mise 
The Concrose “0Uri for railroad purposes, by an act of Con- 

nee. gross entitled “ An act granting the right o 
vay,” &c., approved February 9th, 1853, (10 U. ©. St. at 
Large, p. 155). These lands were granted by the State to 
the company by act of the Legislature approved Fcbruary 
20th, 1855, (Soss. Acts 1855, p. 314;) 2nd, Swamp or ovor- 
flowed lands. ‘Ihe act of Congress of Septembor 28th, 
1850, granted these last named lands to the State, (9 U. S. 
TheSwamptands. St., p. 915,) for the purpose of being re- 
claimed. By an act approved March 3rd, 1851, (Sess. Acts 
1851, p. 239,) the State donated them to the several coun- 
tics in which they lie. Ly an act approved December 7th, 
1855, the Legislature authorized the county courts of Scott, 
Dunklin, Stoddard and Butler, among others named, to 
transfer alternate tracts of swamp lands to the Cairo & Ful- 
ton Railroad Company, at not less than $1 por acre, paya- 
ble in the stock of the company, “whenever a majority of 

voters petition them respectively to that offcct.” (Sess. 
dicts 1855, Adj. Sess., p. 343.) By an act approved De- 

ember 10th, 1855, (Ib., 477, § 16,) the Legislature author- 
ized the county court of any county in the State having 
swamp lands to subscribe the same as stock to any railroad 
which might pass through such county, upon such terms 
as might be agreod upon between the court and the com- 


pany. 
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{ carious times subsequent to the 10th day of De- 
cember, 1855, and prior to the 20th day of April, 1857, 
Patents and orders each of these countics made subscrintions to 

court. the capital stock of the Cairo & Fulton Rail- 
road Company payable in these lands, and on the latter tho 
governor of theo State, in accordance with the several orders 
vi subscription, executed and issued patents direct to the 
company, a8 follows: For 47,084 acres in Scott county ; 
for 95,595 acres in Dunklin county; for 100,868 acres in 
Butler county; for 127,277 acres in Stoddard county. The 
order of subscription by the Stoddard county court declared 
that there had been “a satisfactory showing that the citi- 
zens of this county are in favor of the subscription.” This 
was the only evidence to show that a majority of the voters 
of Stoddard county had petitioned the court to make the 
subscription. The orders in the other counties contained 
no recital, and there was no evidence that any expression 
of the sentiments of the citizens of these counties had been 
tuken. In every case the order of the court referred to 
the act of December 7th, 1855, above mentioned as the au- 
thority under which the subscription was made, as did the 
several patents issued by the governor. 

The railroad company, in several of its annual reports, 
admitted the execution of these deeds of trust. Thus in 
company’s Re. the report of December Ist, 1858, to the 

ports. state Board of Publie Works, it is said, “400,- 
000 acres of land are held in trust to secure $1,600,000 of 
bonds of the Company, John Moore, John Wilson and 
Albert G. Waterman, trustees, and by a second deed, 170,- 
000 acres stand to meet accumulating interest,” &c. Again, 
in said report, occurs the following: ‘“ Bonds authorized 
to be issued, $1,600,000; principal secured by deed ot trust 
on 400,000 acres of land, dated May 23rd, 1857. Interest 
provided for by similar deed on 170,507 93-100 acres, aated 
October 6th, 1858.” Again, the report ot November 19th, 
1859, to the State Board of Public Works, states that lands 
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have been sold by the trustees. No act was done or ster 
taken by the company or its stockholders looking to the 


disavowal of the deeds of trust and bonds until 1870, when 
Alfen, having become the owner of the road and its appur- 


¢cnances as well as a majority of the stock, brought a suit 
to settle the affairs of the company and have the deeds of 
trust set aside. 

Prior to the execution of the deeds of trust, Stato aid 
had been granted to the company under two acts of the 
The State’ssalc. Legislature: Ist, “An act to expedite the 
construction of the Cairo & I'ulton Railroad Company, of 
M:ssouri,” approved December 10th, 1855; 2nd, “An act 
to amend an act to secure the completion of certain rail- 
roads,” &c., approved March 3rd, 1857, (Sess. Acts 1857, p. 
472). Under the first act $250,000, of State bonds, and 
under the second $400,000 additional were issued to the 
company. Section 17 of the latter act provides that “ all 
bonds issued under the provisions of this act shall consti- 
tute a first lien or mortgage upon the road and property of 
the several companies receiving them.” This is the lien 
in favor of the State which is referred to in the deed cf 
trust. 

The company having failed to comply wit!: the terms 
of these acts, the “sell-out” act approved February 10th, 
1866, directed sale of the road and “ property ot every de- 
scription,” &c., belonging to the company. The 8th section 
contained the following proviso: “ Provided, 'That nothing 
in this act shall be so construed as to convey, or to author- 
ize the commissioners to convey to the purchasers of the 
Cairo & Fulton Railroad, any of the lands subscribed by 
counties to the stock of said road.” Under this act the 
governor advertised for sale at public auction the railroad 
and its appurtensnces, and “all lands except the lands sub- 
scribed by counties to the stock of said road,” and “all 
property and privilege which has been otherwise acquired 
by said company.” The commissioners appointed by the 
act attended this sale on October Ist, 1866, and on behalf 
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of the State became purchasers of the entire property at 
the full amount of the State’s <iaim. The governor, there- 
upon, hy deed dated October 12th, 1866, conveyed to the 
State of Missouri the raiiruad, “together with the appur- 
tenances, rolling stock and property ot every description, 
and all rights an J franchises thereunto belonging.” Under 
the supplementary act ot March 19th, 15606, the commis- 
sioners re-advertised the road and property, and on the 8th 
day of November, 186s, sold the same to Jeseph C. Reed 
and others. The governor, thereupon, eonveyed to them 
the “road and al: other property, rea! avi personal, of 
every description, belonging or in any wise appertaining 
thereto, subject to ail the conlitions of the act of Febru- 
ary 19th, 1866, and to the exception above referred to.” 
The exception referred to is ‘excepting 89 muck et che 
lands thereof as were exempted from saie by the terms of 
the act of the General Assembly of said State of Missouri, 
approved February 19th, 1866." The grantees im th: -leed 
conveyea to defendant Allen al the property conveyed tu 
‘nem by the State, by their deed dated January 12th, 1867 
Or the bonds claimed by plaintiff and alleged to be se- 
cured by the deed of trust, 125 were purchased dy him 
TheSchuschard:e !om Schuschardt & Gebhardt, bankers of 
¥ebbardt eouds New York. The history of these bonds is 
as follows: On the 10th of March, 1858, the board of ch. 
rectors gave to Brayman, as president of the board, power 
to institute negotiations for funds, for carrying on the ope- 
rations of the company, based on the security of its prop- 
erty or otherwise, also to execute and deliver bonds of the 
company in accordance with his iron contract. In April, 
1858, the board gave Brayman, as president, general super- 
intendence and control over the affairs of the company, 
including its landed and financial interests. April 12, 
1860, Brayman borrowed for the company from Schusch- 
ardt & Gebhardt, $12,000, payable six months from date, 
and executed a note to Schuschardt & Gebhardt in the 
words and figures following: “Six months after date, I 
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promise to pay to Mr. M. Brayman, or order, twelve thous- 
and dollars, for value received, at the Bank of New York, 
having deposited with Messrs. Schuschardt & Gebhardt as 
collateral security to seil the same at the brokers’ board or 
at public or private sale or otherwise, a> their option on 
the non-performance of this promise, and without aotice, 
125 mortgage bonds of $1,000 each, of the Cairo & Fulton 
Railroad Company, and hereby authorize and empower 
said Messrs. Schuschardt & Gebhardt to become the pur- 
chasers of said bonds in the case of default. to protect their 
interest. M. Brayman, president Cairo & Fulton Railroad 
Company, of Missouri.” 

The 125 bonds were deposited with Schuschardt & 
Gebhardt on the same day. The note was duly presented 
tor payment, and protested for non-payment October 15th, 
1860. April 20th, 1860, Brayman made another instrument 
of writing in the words and figures following : 


Messrs. Schuschardt § Gebhardt, New York, 

GENTLEMEN: I acknowledge to have received your 
letter ot credit dated April 20th, 1860, for $12 000, say 
twelve thousand dollars, to be availed of in my drafts on 
you at six months after sight, to be issued and presented 
prior to Ist of May proximo. I accept this credit and bind 
myself to place funds in your hands at least eight days 
prior to the maturity of any acceptance made by you in 
virtue of said credit, and as security I hereby hand youa 
stock note of the Cairo & Fulton Railroad Company, of 
Missoun, for $12,000, say twelve thousand dollars, dated 
Apnil 12th, 1860, signed by me as president of the Cairo & 
Fultoa Railroad Company, of Missouri, to my individual 
order, duly indorsed by me. As security attached to said 
note are $125,000 first mortgage land grant bonds of the 
Gairo & Fulton Railroad Company, of Missouri, with full 
and complete power to sell the same in any manner you 
deem fit, without notice, and to purchase them yourselves 
to protect your own interest, said credit being for account 
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of the Cairo & Fulton Railroad Company, of Missouri. I 
further agree to pay over into your hands, in monthly in- 
stallments, the net earnings of the Cairo & Fulton Railroad 
Company, which are to be credited on the note of said rail- 
road company of $12,000 lodged in your hands as collat- 
eral security for this credit. I further agree to have a 
resolution of the board passed to the above effect, and 
to transmit you a certified copy of the same. I agree to 
pay you a comuuission of $2,000 on receiving your accept- 
ance in virtue of this credit. M. Brayman, president Cairo 
& Fulton Railroad Company, of Missouri. 

The company drew two drafts, one for $7,000, the other 
for $5,000, on Schusehardt & Gebhardt, which were accepted 
and paid by them. No part of the earnings of the com- 
pany, nor any other funds, were ever placed with Schusch- 
ardt & Gebhardt to meet these, which matured and were 
paid October 24th, 1860. May 15th, 1867, the 125 bonds, 
after being duly advertised, were sold at public auction in 
the city of New York, at the usual place for such sales, for 
$7 per bond, Schuschardt & Gebhardt being the purchasers. 
On the 14th day of October, 1868, they sold the said bonds 
and the $12,000 note to plaintiff Chouteau for $12,000. 

In areport made by the company December Ist, 1858, 
to the State Board of Public Works, it was stated that 
nat eation of “ the company has issued bonds to the amount 

pledae to sch’ of $500,000, $347,000 of which are hypothe- 

setae cated and delivered on contracts,and $153,000 
at par value are placed in the hands of agents for the use of 
the company.” In the same report it was said that $191,000 
company’s bonds have been hypothecated for materials and 
rolling stock. Again, in the same report it was said: 
“+ There have been delivered on contract for iron $156,000; 
hypothecated for various purposes, $191,000.” In the 
report of November 19th, 1859, occurs the following : 


‘““LAND GRANT BOND ACCOUNT.” 


Authorized to be issued based upon 570,5072%5 
acres of land, - - - - -. $1,600,000.00 


gu -70 
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Amount exeeuted, - - - - 1,500,000.00 
Delivered on contract for iron, - - - 162,000.00 
In hands of agents for negotiation, - - $38,000.00 
Sold for cash and sundry payments. - - 150,000.00 
Onhand, - - - - - - «= 150,000.00 

Total issued, - . - - $1,300,000.00 


In a report made January 11th, 1861, it was stated 
that lands had been put in trust and bonds to the amount of 
1600 had been issued upon them and 330 of these had been 
hypothecated to secure the following debts, viz: 


Springtield Fire & Marine Insurance Company, $12,000.00 


Schuschardt & Gebhardt, New York, - - 12,000.00 
M. K. Jessup & Co., New, York, - - - 2,800.00 
Humphreyville Manufacturing Company, Conn., 2,300.00 
Harland & Hollingsworth, Del., — - - : 2,400.00 
And also hypothecated to George Whitconib and 

J. L. Moore ten bonds tosecure’— - - 1,500.00 


On Maren 5th, 1861,a meeting of the board of direct- 
ors was held in Bloomfield, and Kitchen, I. H. Bedtord, 
A. M. Bedford, Green L. Poplin and D. B. 
Miller, directors, were present; and it was 
then and there “ordered that $20,000 be raised upon per- 
sonal responsibility, for the purpose of paying the expenses 
necessary for taying the iron from Sikeston to Little river; 
and as an indemnity to the parties who raise the money, 
$900,000 of the land bonds of said company are hereby set 
aside and appropriated for that purpose, which indemnity 
is to be held sacred, to be applied to the payment of any 
and all sums that said parties may have to pay of the said 
$20,000, each party to receive the said bonds in proportion 
to the amuunt ot money he may have to pay.” 

June 13th, 1861, at adirectors’ meeting in Bloomfield, 
Kitchen, A. M. Bedford, Miller, {I. il. Bedtord and Pop- 
lin, were present. It was ordered that “ whereas 8. G. 
Kitchen, A. M. Bedford, D. B. Miller, IL. IL. Bedford and 


Resolutions of the 
Board. 
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Green L. Poplin borrowed of the Union bank of Missouri, 
$20,000, and expended the same in the construction of said 
road and the purchase of materials for said construction, 
it is, therefore, ordered and resolved by the board that 912 
of the land bonds of the company of the denomination of 
$1,000 each, together with three large iron safes, are hereby 
pledged and placed in the possession of 8. G. Kitchen, A. 
M. Bedford and II. Il. Bedford, to secure all the said obli- 
gors in the amounts they each may have to pay of said 
$20,000 so borrowed, as before stated; and, whereas, said 
company is indebted to all of said parties above named in 
the amount of their accounts for services rendered, moneys 
expended and materials furnished for said road; it is, 
therefore, ordered that to secure the payment of all the 
above named accounts and amounts, the said above named 
bonds be turned over to them and applied sacredly and 
specially to that purpose.” And all work on the road was 
discontinued that day by order of the board. 

At a directors’ meeting at the same place, June 17th, 
1861, Kitchen, A. M. Bedford, I. II. Bedford and Miller, 
were present. The following claims were allowed by the 
board: To A. M. Bedford, $1,268.43; to 8. G. Kitchen, 
$1.850 and $2,450; to Hl. Il. Bedford, $2,828; to A. M. 
Bedford, $1,633; to Green L. Poplin, $1,200; and to D. B. 
Miller, $120. September 14th, 1866, at a meeting of the 
directors in Bloomfield, it was ordered that the following 
aecounts be allowed: H. Il. Bedford, $12,099.80; T. W. 
Johnson, $1,000; Green L. Poplin, $4,760; A. M. Bedford 
und George Whitcomb, $15,000; D. B. Miller, $2,100; 8. 
G. Kitchen, $8,000; IE. W. Hill, $3,000; C. B. Crumb, 
$4,388. A resolution was then and there passed by the 
hoard reciting the order of June 13th, 1861, to secure cer- 
tain parties for moneys advanced, and that the debts had 
inereased and other debts existed, and the creditors were 
willing to receive bonds in payment at $100 a bond, and 
there being no other means of payment, it was then and 
there ordered that bonds be sold and transferred to yarties 
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as follows, at the rate mentioned above: ‘l'o A. M. Bed- 
ford and Geo. Whitcomb, 150 bonds; to Il. H. Bedford, 
120 bonds; to Green L. Poplin, 47 bonds; to Daniel B. 
Miller, 21 bonds; to E. W. Hill,80 bonds; to C. B. Crumb, 
44 bonds; to T. W. Johnson, 10 bonds; to Solomon G., 
Kitchen, 80 bonds. 

There was evidence trom which the court found that the 
581 bonds claimed by Chouteau were part of the 912 issued 
The 5st Bonds. to the parties named in the foregoing orders. 
They were purchased, with cight years past due coupons 
attached, by plaintiff, through defendant Webber, at a total 
cost of about $145,000. Asto the connection of Webber with 
Webber's Ageucy. the transaction, plaintiff testiticd that about 
the 7th or 8th day of December, 1866, Webber came to him 
aud proposed to him to absorb the outstanding bonds of 
the Cairo & Fulton Ra‘lroad Company, and stated that if 
plaintiff would do so all the southeast counties would sub- 
scribe their surplus lands and create an organization for 
constructing a road from Belmont, by Bloomfield, to [n- 
dian Ford; that Webber said he was owner of some bonds 
and had contracted for others; that he (Chouteau) agreed 
to take these bonds at their cost to Webber; that he took 
Webber to his clerk, Belin, informed him of his agreement 
and directed Belin when Webber brought the bonds to pur- 
chase and pay for them; that on the 8th day of December, 
1866, plaintiff wrote to Webber the following letter : 

“ Dear Sir: My sole object in purchasing the bonds 
of the Cairo & Fulton Railroad, of Missouri, is tor no other 
purpose than to assist in creating a money fund in connec- 
tion with the counties and land owners of southeast Mis- 
souri to construct a railroad from Belmont to Bloomfield ; 
thence to a point connecting with the extension of the 
iron Mountain Railroad. Should this project tall through, 
for any cause, under my contract, 1 will agree to surrender 


all of saicl bonds to the parties from whom they may be 


purchased, or to the several counties in interest, at their 
cost, with interest at the rate of ten per cent. per annum.” 
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Plaintiff stated that on the 12th day of December, 
1866, he left St. Louis for New York, and did not return 
till January 8rd, 1867; that in his absence Belin purchased 
for him from Webber 301 bonds; that prior to January 3rd, 
1867, he had no knowledge of any defect in any of said 
801 bonds; that after the purchase of the 301 bonds by 
Belin, he (Chouteau) purchased from Webber 280 more 
bonds; that when he purchased said 280 bon:ds he had no 
knowledge of any defect in them, but prior to the purchase 
of them he did have some suspicion of them inasmuch as 
the number exceeded the amount of bonds he had been 
induced to believe were in circulation. Immediately upon 
his return to St. Louis plaintiff wrote to Webber, calling 
his attention to the fact that the number of outstanding 
londs seemed to be greatly in excess of a memorandum 
furnished plaintiff by Webber, and expressing a suspicion 
that the “stolen or illegal bonds were being shoved in.” 
This letter led to an interview,in which Webber explained 
that he had been misinformed as to the number of the 
bonds, and stated that he had been assured by the president 
aud directors of the board that they were legal bonds, and 
he would produce a certificate to that effect from the pres- 
ident and board. September 16th, 1867, Green L. Poplin, 
president of the company, wrote to plaintiff that he was 
instructed by the directors to say they recognized and 
vouched for the validity of the 581 bonds sold to him by 
Webber. Per contra, there was evidence from which the 
court found that the 581 bonds were all fraudulently issued. 
Of 119 of them it was shown that they came into the hands 
of 8. G. Kitchen, under the order of the board of June 
13th, 1861, as part of the 912 bonds pledged by that order, 
nd remained in his hands until March, 1866, when he de- 
livered them to one Rayburn, either in payment or as 
security for a debt due from him to Rayburn. December 
20th, 1866, Rayburn sold them to H. H. Bedford, who sold 
them to Webber, from whom plaintiff obtained them. 
Stoddard county was the owner of 6000 shares of 
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stock in the Cairo & Fulton Railroad Company. The de- 
Allen’s Purchases 1¢ndant, Allen, in December, 1870, purchased 

ssnearae these shares and took a transfer of them. 
Dunklin county owned 4480 shares. In November, 1860, 
one Miller having obtained a judgment against the county, 
caused this stock to be sold under execution, and himself 
became the purchaser. In 1869 his legal repres_atatives 
sold to Kitchen, who, in 1871, sold to Allen. The validity 
of the conveyances by which Allen acquired the stock of 
these two counties, was denied by plaintiff on grounds 
which need not be stated. Scott county owned 1250 shares. 
In August, 1870, Allen bought them, together with all the 
swamp lands which had been subscribed by the county to 
the railroad company. The conveyance was made on cer- 
tain conditions to be performed by the grantee. No evi- 
dence was offered to show that the conditions had been 
complied with. 

The General Assembly, by an “act in relation to swamp 
and overflowed lands,” approved March 10th, 1869, in 
Allen's Purchases OTder to convey to the different counties a 

oe Sands. complete title to the swamp lands, directed 
patents to be issued embracing all the swamp or overflowed 
lands lying within the limits of the several counties, “con- 
veying thereby all the title and interest of the State, in 
and to such lands, to the counties in which such lands may 
lie.” In pursuance of this act the governor, on the 29th 
day of April, 1870, issued pateuts to the counties of Scott, 
Stoddard, Butler and Dunklin, embracing all the swamp 
lands included in the deeds of trust. On the 18th day of 
August, 1870, the county of Scott conveyed to Allen all 
of its swamp lands, being those conveyed by the deeds of 
trust. On the 28th day of July, 1869, the county of Stod- 
dard sold and conveyed all of its swamp lands, including 
those conveyed by the deeds of trust, to Geo. W. Kitchen 
and others, who conveyed to Allen. The defendant, Allen, 
to show title in himself to tue swamp lands, introduced in 
evidence the following deeds; A deed dated September 
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15th, 1866, from the sheriff of Stoddard county to Banke, 
of the lands in that county, contained in the deeds of trust, 
upon a sale made September 11th, 1866, under an execu- 
tion issued on a judgment in favor of Banke against the 
railroad company, rendered November 21st, 1863. A deed 
dated April 15th, 1867, from Banke, of the same lands, to 
Deal. Also a deed dated September 14th, 1867, from the 
sheriff of Stoddard coanty to Bethune and Deal, of parts 
of the same lands in that county, upon an execution sale, 
September 11th, 1867, under a judgment in favor of Crocker 
against the railroad company, rendered January 7th, 1867. 
A deed dated April 5th, 1867, from the sheriff of Scott 
county to Deal and Bethune, of the lands in that county 
described in the deeds of trust, upon execution sale made 
under a judgment rendered on January 13th, 1864, in favor 
of Cashman against the railroad company. A deed from 
the sheriff of Dunklin county to Deal and Bethune, dated 
September 6th, 1867, of the lands of that county embraced 
in the trust deeds, upon execution sale made under a judg- 
ment in favor of Stratton against the railroad company, 
rendered November 20th, 1862. A deed from the sheriff 
of Butler county to Bethune and Emerson, dated Septem- 
her 26th, 1867, of the lands in that county described in the 
trust deeds, upon execution sale under a judgment rendered 
November 21st, 1863, in favor of Stratton against the rail- 
road company. <A deed of the same lands from Emerson 
to Deal, dated January 18th,1871. A deed from the sheriff 
of Butler county to MeWilliams, dated September 26th, 
1867, of the lands in that county described in the trust 
deeds, upon execution sale made under a judgment ren- 
dered November 21st, 1865, in favor of Stratton against 
the railroad company. A deed of the same lands from 
McWilliams to Allen, dated June 14th, 1871. Deeds from 
Deal and Bethune to Allen for all the lands included in 
the foregoing conveyances to them. 

The history of the 51 bonds claimed by defendant 
Seelye, is as follows: In March, 1859, a constrnetion con- 
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The Seelye Bonds. tract was made between the railroad com- 
pany and Hiram S. Hamilton. Sylvester Sexton was then, 
and during its continuance remained, a director and vice- 
president and superintendent of construction of the com- 
pany—charged with general superintendence, and with the 
duty of certifying for payment all claims against the com- 
pany for construction. In this contract Sexton was, if not 
the sole contractor in fact, interested with Hamilton, and 
paid Hami!ton a salary of $2,500 per annum for the use 
of his name in the contract, and as a cover for his interest. 
The contract specified $25,000 per mile as the amount to 
be paid for building and equipping the road, but the actual 
amount to be paid for the work was $20,000, it being agreed 
that the remaining $5,000 per mile should be divided be- 
tween them. Under this contract the bonds now presented 
by Seelye were delivered to Hamilton, and by Charles 8. 
Hamilton delivered to Sexton, except, perhaps, one, which 
the court below found came from another source. The 
bonds were sold by Hamilton, in 1861, to Stevens, who, in 
1872, sold them to Seelye. 

The cause was tried before the court, beginning July 
24th, and the evidence was concluded August 12th, 1873. 

On June 8th, 1875, the court rendered a decree, anid 
found the issues as to the 581 bonds, against the plaintiff, 
The Decree Below. and as to said bonds dismissed the petition. 
As to the 125 bonds, the court found that plaintiff is the hol- 
der and owner of the $12,000 note made by the Cairo & Ful- 
ton Railroad Company payable to Schuschardt & Gebhardt, 
dated April 12th, 1860, and that plaintiff holds possession 
of said 125 bonds as pledgee thereot, and has an equitable 
lien thereon to secure payment of said note, for the amoun' 
of which, with the interest, amounting to $22,552, judg 
ment was entered to be levied of the swamp lands. As to 
fifty of the bonds claimed by defendant Seelye, designate:! 
by their numbers, his claim was dismissed, and judgment 
was rendered in his favor upon the remaining bond and 
eleven counons claime! by him, amounting to $3,580. As 
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to the ten bonds claimed by Moore and Patterson’s admin- 
istrator, the court decreed a lien in their favor as pledgees 
to secure a balance of indebtedness amounting to $2,070.30 ; 
and found all other issues against said defendants. As to 
the 120 coupons claimed by defendant Iill, the court found 
against said claim, and dismissed the same. The court 
found against defendant Clarkson upon his claim to bond 
No. 512, and dismissed the same. 

The plaintiff and defendants Seelye, Moore, Bridges 
ana Allen, severally filed motions for a new trial, al! of 
which were overruled, exceptions were duly saved, and said 
parties respectively appealed. On June 18th, 1875, de- 
fendant Ilill filed his motion for a new trial, which was 
overruled. In addition to the foregoing, other facts nec- 
essary to a complete understanding of the case, will be 
found stated in the opinion of the court. 


Gorer & Shepley for appellant. 


Plaintiff’s bonds may be divided into two classes; 1st, 
those, the title to which is supported by evidence of pos- 
session under the orders of the board of March and June, 
1861; 2nd, those which do not appear to have been issued 
under those orders. As to the former, of which plaintiff 
owns 320, no question of notice can arise. These 320 in- 
clude the 125 Gebhardt & Schuschardt bonds. As to the 
remaining 386 we insist the evidence shows plaintiff had 
no notice of anything to invalidate them. 

1. There is nothing in the objection that the sale to 
Gebhardt & Schuschardt was void, because neither the 
$12,000 note nor the pledge was the act of the company. 
Newport Man. Co. v. Starbid, 10 N. H. 123; Witte v. Derby 
Fishing Co., 2 Conn. 260; Safford v. Wyckoff, 1 Ifill 11; 
Farmers Bank v. Troy Bank, 1 Douglas (Mich.) 457; Moss 
v. Livingston, 4 Comst. 208; White v. Bond, 16 Mass, 401 ; 
McClellan v. Reynolds, 49 Mo. 312; Abbott on Corp., p. 18, 
$108; Lazarus v. Shearer,2 Ala. (N.8.) 718; Drake v. Fle- 














314 SUPREME COURT OF MISSOURI, 
Chouteau y. Allen. 


wellen, 33 Ala. (N.S.) 106; Musser v. Johnson, 42 Mo. 78; 
Smith v. Alexander, 31 Mo. 193; Shuetze v. Bailey, 40 Mo. 
69; Kochler v. Black, 2 Black, 715. 

2. There is nothing in the objection that the sale of 
125 bonds by Schuschardt & Gebhardt was invalid without 
a personal demand on the company to pay the debt and a 
personal notice of the time and place of sale. By the 
ancient common law when a simple naked pledge of chat- 
tels was made without an express agreement for a sale, and 
the time for redeeming was indefinite, a demand of the 
money secured or notice to redeem, had to be made, and 
such notice or demand was to be reasonable; and in case 
of sale the pledger was entitled also to notice of time and 
place of the intendéd sale. But when on the contrary the 
time for paying or redeeming, and the right to sell was 
fixed by the contract of pledge, so that the parties were 
distinctly informed by mutual stipulations of their several 
rights and duties, no demand or notice were required. The 
contract of pledge waived them in advance. (renet v. How- 
land, 45 Barb. 565; 2 Hilliard on Mortg., (4 Ed.) § 38, top 
p. 609; 2 Kent Comm., (12 Ed.) 581; 2 Story on Contr., 
(5 Ed.) 33; Rateliff v. Davis, Yelverton 178; 3 Salkeld 267}; 
Pothenier v. Dawson, Holt, N. P. 383; 1 Smith Lead. Cases 
(4 Am. Ed.) 258; Johnson v. Stear, 15 Com. B. (N. 8.) 330; 
Bigot v. Cubley, 15 Com. B. (N.8.) 701; Delisle vr. Priest- 
man, 1 Brown (Pa.) 186; Cortelyou v Lansing, 2 Caines’ 
Cas. 200; Garlick v. James, 12 John. 149; Castello v. City 
Bank, 1 N. Y. Leg. Observer 25; Vest v. Green, 3 Mo. 219; 
Perry v. Craig, 3 Mo. 516; Hendricks v. Robinson, 2 John. 
Ch. 283; Brown v. Ward, 3 Duer 660; Allen v. Dykers, 3 
Hill 594; Dykers v. Allen, 7 Hill 498; Wilson ¢. Little, 1 
Sandf. Sup. Ct. 358; Hyatt v. Argenti, 3 Cal. 157; Robinson 
v. Hurley, 11 Iowa 410; Ogden v. Lathrop, 1 Sweeny (N.Y. 
Sup. Ct.) 650; Milliken v. Dehon, 27 N. Y. 372; Davis ». 
Funk, 39 Pa. St. 250; Diller v. Brubaker, 52 Pa. St. 502; 
Bryson v. Rayner, 25 Md. 424; Md. Fire Ins. Co. v. Dal- 
rymple, 25 Me. 242; Bryan v. Bodin, 7 Lansing 174 ; Beat/y 
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v. Sylvester, 3 Nev. 228; Wheeler v. Newbould, 16 N. Y. 
392. 

3. The sale of the 125 bonds by Geblrardt & Schus- 
chardt to themselves, is not void. Milliken v. Dehon, 27 N. 
Y. 364; Diller v. Brubaker, 52 Pa. St. 498; Foster v. Goree, 
5 Ala. 428; Hill Trustees, p. 159; Downes v. Grasebrook, 3 
Meriv. 208; Elliott vr. Wood, 53 Barb. 285; Saunderson v. 
Walker, 13 Ves. 601; Coles v. Trecothick, 9 Ves. 234; Ham- 
ilton v. State Bank, 22 Iowa 306; Hyatt v. Argenti, 3 Cal. 
151; Dobson v. Racey, 4 Selden 216; Olcott v. Tioga R. R., 
40 Barb. 179; Bryan v. Baldwin, 7 Lansing 174; Brightman 
v. Reeves, 21 Texas 70; Wright v. Whitehead, 14 Vt. 268; 
Wright v. Smith, 23 N. J. Eq. 106; Medsker v. Swaney, 45 
Mo. 273; Baltimore Ins. Co. v. Dalrymple, 25 Md. 802; Blood 
v. Hayman, 13 Met. 231; Pitt v. Petway,12 Iredell 69; Robd- 
hins v. Bates, 4 Cush. 104; Edmondson v. Welsh, 27 Ala. 
578; Scott v. Freelan!, 78. & M. 409; Johnsor v. Bennett, 
39 Barb. 237; Hayward rv. Ellis, 13 Pick. 276; Worthy v. 
Johnson, 8 Geo. 236; MeConnel v. Gibson, 2 Ill. 128; 
Yeackel v. Litchfield, 13 Allen 419. 

4. The company’s equity of redemption to the 119 
Kitchen bonds has been extinguished by force of the stat- 
ute of fraudulent conveyances. The record shows that 
these bonds were pledged to Kitchen, by the company, 
June 13th, 1861, and immediately went into his possession 
and remained there till he put them in Rayburn’s posses- 
sion. The use reserved by the company was the right to 
redeem from Kitchen, but there was no recording of any 
instrument reserving this use. Either Kitchen or Rayburn 
could, therefore, sell the bonds and pass the title. Cook v. 
Clippard, 12 Mo. 379; Layson v. Rogers, 24 Mo. 192; Balke 
v. Swift, 53 Mo. 85; Travis v. Bishop, 13 Met. 8304; Bryson 
v. Penix, 18 Mo. 13; Doe v. Allsop, 5 Barn. & Al. 142. 

5. If the company had any right to these bonds after 
the pledge was made to Gebhardt & Schuschardt in April, 
1860, and to Kitchen in June, 1861, it was a right to re- 
deem, a right to tender the money owing by the company, 
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and demand return of the property pledged. The right of 
action was open to the company as soon as the debts were 
due, that is October 15th, 1860, and June 17th, 1861. The 
company had no other right. An action for detaining or 
injuring any goods or chattels, including actions for spe- 
cific personal property, is barred in five years. 2 Wag. 
Stat., pp. 917, 918. It is true there is no claim to redeem 
in the pleadings—of course there is no plea of limitation 
to such aclaim. The effect of the time which has passed 
ean only be considered by supposing defendant had filed a 
cross bill to redeem. If that should now be done, defend- 
ants would be barred by lapse of time. Lockwood v. Ewer, 
2 Atk. 303; Aggas v. Pickerell, 3 Atk. 225, McNair v. Lott, 
25 Mo. 182; Keeton v. Keeton, 20 Mo. 530; Kane v. Blood- 
good, 7 Johu. Ch. 90; Roberts v. Sykes, 30 Barb. 173; Wat- 
erman v. Brown, 31 Pa. St. 161; Perry v. Craig, 3 Mo. 516; 
2 Wag. Stat., 920, 921. August 26th, 1866, more than 
five years before the bringing of this suit, Kitchen came to 
a settlement with the company, and took 168 bonds, in- 
cluding the 119, in payment of his debt, the company hav- 
ing the right to redeem the same by paying the debt in 
thirty days. 

6. The bonds sued on are negotiable instruments. 
Morris Canal Co. v. Fisher, 9 N. J. Eq. 667; Mercer Co. v. 
Hacket, 1 Wall. 83; Chapin v. Vermont & C. R. R. Co., 8 
Gray 575; Bronson v. La Crosse R. R. Co.,2 Wall. 283; 
Conn. Ins. Co. v. Cleveland R. R. Co., 41 Barb. 9; Brainerd 
v. New York, &e., 26 N. Y. 496; 12 Redf. Railways, p. 531, 
§ 6; Ide v. Conn., &c., R. R. Co., 32 Vt. 297. 

7. To defeat the title of Chouteau to the 386 bonds 
not issued under the order of June 13th, 1861, it must be 
shown that he either knew or believed they were bad when 
he bought them. Being a purchaser for value, the law 
only requires of him that he shall have acted in good faith. 
Goodman v. Simonds, 20 How. 364; May v. Chapman, 16 
Mess & W. 355° Murray v. Lardner, 2 Wall. 110; Raphael 
». Bank of England, 33 Eng. Law & Eq. 279; Magee v. 
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Badger, 30 Barb. 264; Poticr v. McDowell, 43 Mo. 97; Llag ; 
v. Palmyra, 33 Mo. 450. The fact that Chouteau gave for 
the bonds but a small part of their face value, does not 
make him any the less a bona fide holder. King v. Thomp- 
son, 9 Pet. 204; Emerson v. Slater, 22 How. 28; Sturlyn v. 
Albany, Langdell’s Sel. Cas. Contr. 185; Brooks v. Ball, 
Langdell’s Sel. Cas, Contr. 194; Wilkinson v. Oliviera, Lang- 
dell’s Sel. Cas. Contr. 202 ; Cadwallader v. West, 48 Mo. 483; 
Brown v. Penfield, 36 N. Y. 473; Bank v. McLeod, 7 Moore 
35; Brooks v. Haigh, 10 Ad. & Ell. 8323. The bonds were 
sold for all that could be got for them, as the evidence 
shows. The sale was, therefore, not fraudulent. Mercer 
Co. v, Hackett, 1 Wall. 85; Woods v. Lawrence Co., 1 Black 
386; Baily v. Smith, 14 Ohio St. 396; Bay v. Coddington, 5 
John. Ch. 58. Whatever was the character of the sale, by 
the board, September 14th, 1866, Chouteau had no know!l- 
edge of it when he purchased the bonds. The evidence 
puts this beyond question. 

8. The deed of trust, May 23rd, 1867,1s a genuine 
and legal act of the corporation. It was duly and legally 
acknowledged and certified and recorded. The execution 
of it was further proved by witnesses. It was repeatedly 
ratified and approved by the board and by the stock- 
holders. 

9. The sale under the State lien did not affect: the 
lands granted by the State to the company. 

10. The lands donated by the counties were not sold 
under the State lien. The governor undertook to convey 
them, but without authority of the act of 1866 under which 
the sale was made, and his act is, therefore, void. State rv. 
Me Kay, 43 Mo. 594. 

11. The sheriff’s deeds to Deal and Bethune are 
void. The sales were all made on executions issued against 
the corporation in 1867, after it had ceased to exist. - 

12. It is too late for the stockholders now to deny 
the validity of the bonds. All the acts complained of as 
fraudulent or illegal, were’ done lhy the board of directors. 
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They pledged the bonds in 1861, delivered part to Kitchen 
and sold arother part in October, 1866. These directors 
had power to bind the stockholders as their agents. A 
fraudulent act, supposing all these acts fraudulent, is good 
enough between the parties, and will stand forever, unless 
objected to. A man may assent to a fraud if he chooses. 
Itis voidable, not void, and must be objecied to in reason- 
ble time. Peabody v. Flint, 6 Allen 52; H. & St. Jo. R. 
R. Co. v. Marion Co., 36 Mo. 294; Willoughby v. Comstock, 
8 Hill 389; Barrett v. Schuyler Co. Ct., 44 Mo. 197; Rogers 
v. Burlington, 3 Wall. 667; Buell v. Buckingham, 16 Iowa 
284; Bank v. Dandridge, 12 Wheat. 68; Moran v. Miami, 
2 Black 724; Bissell v. Jeffersonville, 24 How. 287; Super- 
visors v. Schenk, 5 Wall. 772; Zabriskie v. Cleveland, 23 How. 
400. Allen, as assignee of the stock of Scott county, is 
bound by the acquiescence of his assignor. James v. Wood- 
ruff, 10 Paige 541; McCready v. Rumsey, 21 How. Pr. 271; 
Ang. & Ames Corp., (9 Ed.) top p. 811; Abbott on Corp., 
p. 753. 


Thoroughman § Warren for Allen. 


1. The certificates of acknowledgment are insufii- 
cient. Wag. Stat.,§ 14, p. 275; Cabell v. Grubbs, 48 Mo. 
358. Equity will not supply the deficiency. Story Eq. 
’ Jur., § 174; Chauvin v. Wagner, 18 Mo. 531; Wannall v. 
Kem, 51 Mo. 150. 

2. The deeds are signed and acknowledged by “ M. 
Brayman, president, &c., and not by or in the name of the 
corporation, and are not, upon the face, tlhe deeds of the 
company. Hatch v. Barr, 1 Ohio 181; 1 Parsons on Con- 
tracts, 140; Abbott Dig. Law of Corp., p. 271, §§ 23, 24, 
25, 26; Brinley v. Mann, 2 Cush. 337. 

8. The resolution of September 22nd, 1857, only au- 
thorized the conveyance of 400,000 acres of land, while 
the deeds of trust purport to convey 405,000 acres. It is 
impossible to eliminate this excess. No means exist by 
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which it ean be determined what particular tract described 
was authorized and what was unauthorized ; hence the in- 
strument is absolutely void as a conveyance. Story on 
Agency, p. 106; Liverm. on Agency, p. 101, § 1; Sugden 
on Powers, (3 Ed.) Ch. 5; Com. Dig. Att’y, Ch. 5. 

4. The whole evidence shows beyond question that 
the order of September 14th was an endeavor to divide up 
and dispose of the 912 bonds turned over by Brayman, in 
anticipation of the sale of the road on the approaching 
October Ist. 

5. The order of June 18th, 1861, was actually and 
constructively a fraud upon the company. The pledgees 
named in it, even 1f there had existed the indebtedness in 
their favor, were the very persons who made the order, 
officers, agents end trustees of the company. They could 
derive no personal and exclusive benefits from their official 
positions, and the attempt to do so was void. Story’s Eq. 
Jur., § 322; Jeremy Eq. Jur. pt. 2, p. 395; Richards rv. N. 
H. Ins. Co.,43 N. H. 263; 7. ¢ U. M. R. R. Co. v. Hudson, 
19 L. & E.R. 361; Bedford R. R. Co. v. Bowscr, 48 Pa. St. 29. 

6. Brayman had no authority from the company to 
inake the $12,000 note, nor to hypothecate the bonds. He 
(lid not represent himself as having the power to make the 
arrangement, and they were informed that he did not have 
it, for in the letter accompanying the promissory note, he 
says: “I further agree to have a resolution of the board 
to the above effect, and to transmit you a certified copy of 
the same.” 

7. The sale by Schuschardt & Gebhardt was void for 
want of personal notice to the alleged pledger to redeem 
lefore the sale. Edwards on Bailments, pp. 250 251; Wil- 
son v. Little, 2 Comst. 443; Stearns v. Marsh, 4 Denio 230; 
Brown v. Ward, 3 Duer 660; Milliken v. Dehon, 10 Bosw. 
325; 2 Kent Com., 583; Story on Bailments, §§ 318, 345; 
Markham v. Jaudon, 41 N. Y. 235; Luckett v. Townsend, 3 
Texas 119; Tyler on Usury, Pawns and Loans, 581, 594, 
596, 596,597. The fact that the note was payable at a 
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fixed date did not dispense with this notice or demand. It 
is held that personal notice to the pledger to redeem must 
be given in such cases as well as where the debt secured 
is payable immediately, and if the pledger cannot be found, 
and notice cannot be given him, judicial proceedings to 
authorize a sale must be resorted to. The waiver con- 
tained in the note itself was of notice of sale, not of notice 
to redeem. 

8. In all the cases cited for the plaintiff the pledge 
was of property to secure payment of a note made by the 
pledger to the pledgee directly as payee. In this case the 
pledger does not deliver the note as evidence of the debt 
to the pledgec, but as collateral security, accompanied by 
the attached bonds to indemnify him against acceptances. 
The reason, no doubt, was because the contract of April 
20th contemplated the payment of the net earnings of the 
railroad to the pledgees, in monthly installments, which 
would largely reduce if not fully pay the acceptances be- 
fore maturity, and the amount so paid was to be credited 
on the note so “lodged as collateral security for the 
credit.” At the time of the delivery of the note and bonds 
to 8. & G., there was in fact no debt of any kind due to 
them; there was only a contingent liability, dependent 
upon failure of the company to meet such drafts as it might 
draw, and 8. & G. accept out of the net earnings or other- 
wise. Hence the note was merely pledged—not delivered 
to them as payees. 

9. Plaintiff claims ownership of the bonds, not a 
lien as bailee or pledgee. Ie must recover on the case hie 
makes in his pleadings, or not atall. The decree : lowing 
him to come in as pledgee of the 125 bonds is, therefore, 
erroneous. 

10. The bonds are not negotiable in form. Wag. 
Stat., § 15, p. 215; Edwards on Bills, pp. 60, 61, 126, 155, 
164, 165; Story Prom. Notes, p. 10; Byles on Bills, p. 182; 
Chitty on Bills, p,108; Goodman v. Simonds, 20 How. 359 ; 
2 Redfield on Railways, p. 604; White Vi. & Mass. R. 2. 
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Co., 21 How. 575; Morris Canal Co. v. Fisher, 9 N. J. Eq. 
(1 Stockton) 667; Chapin v. V. § M. R. R. Co., 8 Gray 575; 
Delafield v. Illinois, 2 Hill (N. Y.) 177; Carr v. Le Fevre, 
27 Pa. St. 418; Craig v. Vicksburg, 31 Miss. 216; Brainard 
v. NV. Y.§ H. R. R. Co., 25 N. Y. 496, (10 Bos. 332); Bronson 
v. La Crosse R. R. Co., 2 Wall. 283; Ide v. Conn. § Pass. 
R. R. Co., 32 Vt..298; Hubbard v. R. R. Co., 36 Barb. 286 ; 
1 Daniel on Negotiable Insts., p.41; Way v. Smith, 111 
Mass. 523; Hubbard v. Mosely, 11 Gray 170. 

11. Chouteau’s means of information as to the his- 
tory of the bonds and his knowledge of the facts, are such 
as to destroy his claim to be considered an innocent hol- 
der. Story on Bills, §§ 194,216; Chitty on Bills, (11 Ed.) 
p- 256 et seq; Bayley on Bulls, (5 Ed.) p. 548; Story on 
Prom. Notes, § 197; Goodman v. Simonds, 20 How. 343; 
Cass Co. v. Green, 66 Mo. 500; Moore v. Moore, 39 Iowa 461 ; 
Wade on Notice, § 88, p. 44; Horton v. Bayne, 52 Mo. 531; 
Hamilton v. Marks 52 Mo. 78; Hamilton v. Marks, 63 Mo. 


167. 





12. Coupons for interest, eight years over due, were 
attached to each and every bond, which was thus dishon- 
ored on its face. First NationabBank v. Scott Co.,14 Minn. 
77; Arents v. Commonwealth, 18 Grattan 750; Newell v. 
Gregg, 51 Barb? 263; Vinton v. King, 4 Allen 562. 

13. Plaintiff does not come with clean hands, and 
equity will leave him in the situation in which he placed 
himself, with his bonds, whatever their character, surren- 
dered, canceled and annulled. 1 Story Eq. Jur., § 298, et 
seq; § 322; Campbell v. Walker, 5 Ves. 678, 680; Hamilton 
v. Wright, 9 C. & F. 111, 123. 

14. Thestatute of fraudulent conveyances is inappli- 
cable to the Rayburn bonds. The first clause, section 4k. 
S. 1855, p. 803, relates to possession of personal property 
under a pretended loan for a longer period than five years. 
These bonds were not borrowed by Kitchen or Rayburn. 
The second clause relates to possession as owner of personal 


property, where there is a reservation or condition in favor 
21—70 
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of another, which is not of record. The bonds were held 
under the order of June 13th, 1861, by Kitchen in pledge, 
not as owner. Cook v. Clippard, 12 Mo. 379; Layson v. 
Rogers, 24 Mo. 192; Balke v. Swift,53 Mo. 85; Bryson v. 
Peniz,18 Mo. 13; Travis v. Bishop, 13 Met. 30; Doe v. All- 
sop, 5 Barn. & Ad. 142. 

15, The statute of limitations does not give plaintiff 
title to either the 119 Kitchen bonds or the 125 8. & G. 
bonds. Ist, Because it is not pleaded. Benoist rv. Darby, 
12 Mo. 196; 1 Chitty Pl., p. 472. 2nd, Because the stat- 
ute does not run against an express trust, such as a pledge. 
Angell on Lim., (5th Ed.) p. 164; Slaymaker v. Wilson, 1 
Pa. 216. If a stipulated time is fixed for the payment 
of the debt, and the debt is not paid at the time, the abso- 
lute property does not pass to the pledgee. If the pledgee 
does not sell,he still retains the property as a pledge,and upon 
a tender of the debt, he may at any time be compelled to 
restore it, for prescription or the statute of limitation does 
not run against it. The pawner has his whole life to re- 
deem. 1 Story on Bails., 235; Edwards on Bails., 268, 
222; Angell on Lim., 164; Cortelyou v. Lansing, 2 Caiue’s 
Cas., 200; 2 Kent’s Comm.,*(3 Ed.) 583. 

16. The construction contract of Hamilton with the 
company was void, both at common law and under sections 
58 and 59 of the railroad law, (R. 8. 1855, p. 438). It is, 
therefore, no legal consideration for the bonds, which are, 
therefore, void. Story on Prom. Notes, § 189. 

It is claimed that although the contract was void, the 
company received work under it, and were bourd in law 
to pay for it, and that the company waived any objections 
to the contract and scttled with Hamilton. The attempt 
is to confound the right of Sexton or Ilamilton to recover 
on a quantum meruit for work donc, with the right of re- 
covery on the bonds, which were issued under the contract. 
The contract provided for the issue of these bonds, and 
they were issued under it by Brayman, who was a party to 
it; their delivery was not only a fraud at common law, 
but in violation of the statute, and the company had no 
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power to waive objections to such violation, if it had ever 
done so, which is untrue. The delivery of the bonds was 
not a settlement of the claim; they were promises to pay 
money, the consideration of which was the void contract 
in pursuance of which they were issued, and of which they 
formed a part. | 


Henry E. Seelye pro se. 


1. If sections 58 and 59 were applicable to this corpo- 
ration, they could not affect these bonds. This claim is not 
based upon the construction contract, but upon bonds of 
the company dated nearly two years before that contract 
was made or thought of. They are not the contract pro- 
hibited and denounced by the statute. That statute at 
most could only be used to show that the construction 
contract was void. Independent of this statute there is no 
objection to a director or officer of a corporation contract- 
ing with it. 1 Speers Eq., 562; 1 Pick. 297; 5 How. 665; 
R. M. Charl. 260. 

2. The 51 bonds if given to Hamilton in settlement 
of the work and labor done upon the company’s road would 
not be void. There was nothing illegal in the building of 
the road. If the construction contract could not be en- 
forced, nevertheless the company reccived his work, and 
were bound in law to pay for it; and the company waived 
any objections to the contract, and settled with Hamilton, 
paying him in their general securities, and thus changing 
their status with him from what it was on the construction 
sontract into the bonds; and they cannot now go back of 
this adjustment and waiver and plea‘ that the original 
contract was illegal. A contract illegally entered into may 
be so far executed by the parties, that it is considered 
purged of its illegality. It is well settled that it the mat- 
ter has been so adjusted that the plaintiff can make out 
his case without being compelled to refer te or prove the 
illegal contract, he can recover. Roby v. West, 4 N. H. 
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290; Thomas v. Brady, 10 Barr 164; Scott v. Duffy, 14 Pa. 
St. 18; Lestapies v. Ingrahsm, 5 Pa. St. 81; Casady v. Wood- 
bury Co., 13 Iowa 121; Fisher v. Bridges, 2 Etlis & Black. 
126; Buck v. Albee, 26 Vt. 184; Gwinn v. Simes, 61 Mo. 
335. 





Suerwoop, C. J.—Our first point of inquiry will be as 
to the validity of the deeds of trust, which the plaintiff 
seeks to foreclose, because, if no title passed by such deeds 
it would be altogether futile to make further inquiry. 

We discover no objection either to the form of these 
aeeds or their respective certificates of acknowledgment, 
1. DEED. since it clearly appears that the Cairo & Ful- 
ton Railroad Company is the grantor, and the corporate 
seal is duly affixed by the president of the company. Deeds 
far less formal than these have been regarded as sufficient 
by this and other courts. McClure v. Herring, ante, p. 18, 
and cases cited. 

As to the certificates of acknowledgment, although 
they do not contain the word “acknowledge,” yet they do 
2.4 certiricate contain words of equivalent import, and this 
CF ACKNOWLEDG- ° . 

MENT. is sufficient. The case before us is conse- 
quently totally unlike that of Cabell v. Grubbs, 48 Mo. 353, 
and the ruling in that case of course inapplicable. ) 

It 1s also claimed that the first deed otf trust is inoper- 
ative, because the resolution of September 22nd, 1857, only 
3. CORPORATION : authorizes the conveyance of 400,090 acres 
sya oo land, while the deed itselt purports to 
escouce. convey 405,000. The authorities cited cer- 
tainly seem to establish that in the execution ot powers 
where the boundaries between the excess and the rightful 
execution are not distinguishable, there the whole will be 
void. Story on Agency, § 166, and cases cited. Here it 
would not be possible to eliminate the excess, to determine 
where the rightful exercise of the power conferred ceased, 
nor where the wrongful exercise of power not conferred 
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But notwithstanding this defect, which, under certain 
circumstances, must be regarded as a fatal one, we think 
such defect as well as the others alleged to exist as to both 
deeds, cured, because of the acquiescence of the directors 
and stockholders of the Cairo & Fulton Railroad Company 
in the execution of the deeds for years after they were put 
to record. And besides, that company gave recognition to 
thoze deeds in an almost infinite variety of ways, as the 
record abundantly discloses. ‘I'here is no lack of authority 
to show that such acts of acquiescence and recognition bind 
the company, its officers and its stockholders, as thoroughly 
as though the instruments in question were executed with 
the most rigid obs2rvance of all the technical formalities 
known to the law. Hoyt v. Thompson, 19 N. Y. 207; Pea- 
body v. Flint,6 Allen 52; Woodbridge v. Proprietors, 6 Vt. 
204; Enders v. Public Works, 1 Gratt. 864; Walworth v. 
Farmers, 16 Wis. 629; Gordon v. Preston, 1 Watts 385. 

In the case last cited, Gibson, C. J., in delivering the 
opinion of the court, said; “It is equally clear that the 
mortgage did not originally bind the corporation. It was 
executed not on a charter day, or a day appointed by a by- 
law, but at a special meeting convened without notice, 
written or verbal, to the directors who did not attend. 
When a day has not been fixed by other competent author- 
ity, this notice is indispensable to a legal convention for 
the transaction of even ordinary business. . * 
But can the act be impugned now? A corporation can 
contract but by its agents, general or special; and in pur- 
suance of powers delegated specially by its grant to par- 
ticular persons, or generally, by its charter, to the officers 
intrusted with its affairs. Hence, the members of this 
board stood in relation to it as servants whose acts may be 
disaflirmed for defect of authority, but by their master. 
But the maxim which makes ratification equivalent to a 
precedent authority, is as much predicable of ratification 
by a corporation, as it is of ratification by any other prin- 

cipal, and it is equally to be presumed from the absence 
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of dissent. Now the validity of this mortgage is unques- 
tioned by the ccrporation even at this day, though its ex- 
istence has all along been known to the corporate officers, 
whose duty it was to disavow it had there been an intent 
to contest it. The corporation then being satisfied with it, 
who has the right to object?”” These remarks are directly 
applicable to the case at bar, and leave no room to question 
the validity of the deeds of trust, nor that those convey- 
ances passed to the trustees therein named whatever title 
was then possessed by the Cairo & Fulton Railroad Com- 
pany. 

There is no question that so far as the Congress lands 
are concerned, i. ¢., those granted by the Umted States to 
#. misrecttator the Stateof Missouri by the act of Fevruary 
STATUTORY AU- . 

THORITY, 9th, 1855, the Cairo & Fulton Railroad Com- 
pany hada title thereto when the trust ceeds were exe- 
cuted. Indeed, the answer of Allen admits as much. So 
that the inquiry 1s narrowed down to the point whether 
the title of the swamp or overtiowed iands was in that 
company at the time those deeds were executed, the re- 
spective dates of their execution being April 30th, 1855, 
and October 6th, 1858. It is claimed on the part of the 
defendant, Allen, that inasmuch as the patents executed by 
the State of Missouri to the Cairo & Fulton Railroad Com- 
pany recite that the county courts of the counties of Scott, 
Dunklin, Butler and Stoddard had under the act of De- 
cember 7th, 1855, transferred the swamp lands mentioned 
in such patents to that company, and inasmuch as the 
orders of transfer of the dates specified in the patents do 
not set forth that in accordance with the provisions of that 
act a “majority of the voters” of each county had peti- 
tioned the county courts of their respective countics to make 
such transfer; that the non-compliance with this statutory 
condition precedent prevented any title from passing by 
such patents There would appear to be much force in this 
claim that the county courts, acting under a special statu- 
tory authority, would have to spread upon their records 
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evidence of having complied with such authority, in order 
to give their act of transfer any legal force or validity. A 
majority of the court are, however, of opinion that in con- 
sequence of the act of December 10th, 1855, in relation to 
the completion of certain railroads in this State, not con- 
taining any such restriction as that above mentioned, but 
permitting any county court of any county in this State 
possessed of swamp lands, to “subscribe the same as stock 
to any railroad,” &c., therefore the orders of transfer were 
as fully valid as if the patents had referred to the act of 
December 10th, 1855, instead of to the act of the prior 
date. 

Itaving ascertained that the lands specified in the deeds 
of trust passed by those conveyances, we are next to con- 
6. iz to cairo sider what lands passed to the defendant 
koap Laps: fore- Allen, by reason of the sale which occurred 
lien. October Ist, 1866, under and by virtue of 
what is commonly designated as the “sell-out” act of Feb- 
ruary 19th, 1866, amended by the supplementary act of 
March 19th of the same year. So far as respects the “ Con- 
gress lands,” described in the deeds of trust, it has been 
held that they passed in consequence of the sale which 
occurred October Ist, 1866, and which was but the fore- 
closure of the first lien and statutory mortgage held by the 
State over all the property of the company. Whitehead v. 
Vineyard, 50 Mo. 30; Wilson v. Boyce, 2 Otto 320. 

But by the express terms of section 8 of the act first 
referred to, itis provided that: “ Nothing in this act shall 
be so construed as to convey or to authorize the commis- 
sioners to convey to the purchasers of the Cairo & Fulton 
Railroad any of the lands subscribed by the counties to the 
stock of said road.” This express reservation of lands of 
this description would entirely preclude them from passing 
by the sale or by the conveyance made by the governor, 
his acts and his conveyance being in entire subjection to 
the familiar rule which confines a special agent within the 
precise limits of his delesated authority. We hold then, 




















828 SUPREME COURT OF MISSOURI, 





Chouteau vy. Allen. 





——— 


that the land donated by the counties to the Cairo & Ful- 
ton Railroad Company, or subscribed as stock to said road, 
did not pass, nor were they intended to pass by the con- 
veyances of either the governor or the commissioners; 
thus leaving these lands fully subject to the lien of the 
deeds of trust, from which lien the “Congress lands’ were 
exempted by reason of the sale of October 1st, 1866. The 
title of Allen to the “Congress lands” must, therefore, be 
regarded as free from flaw. 
We pass now to the consideration of the bonds held 
by plaintiff, and as to the nature of his rights respecting 
6. corporation: them. And first, as to the 125 bonds pur- 
thorized ae of chased by him of Schuschardt & Gebhardt; 
acquiescence. much has been said by couusel respecting the 
negotiability of these bonds. We do not regard the nego- 
tiability or non-negotiability of these bonds as exercising 
any controlling influence in the case. If Brayman had the 
authority to pledge the bonds, that is an end of the mat- 
ter. If, on the other hand, he possessed no such authority, 
then unless his act was assented to in some way, it has no 
validity. But we think such assent, either directly or in- 
directly, has been manifested. These bonds were pledged 
by Brayman April 20th, 1860, to Schuschardt & Gebhardt, 
to secure a debt of $12,000. In the report made January 
11th, 1861, to the Board of Public Works, by H. H. Bed- 
ford, one of the directors of the Cairo & Fulton Railroad 
Company, a statement is made that 330 of the bonds of the 
company had been hypothecated to secure a number of 
debts which are specified, among them that of “ Schus- 
ehardt & Gebhardt, New York, $12,000.” Accompanying 
that report is the agreement dated January 8th, 1861, 
therein referred to, entered into between Brayman, the re- 
tiring president, and Kitchen, the vice-president, and H. 
Il. Benford, director of the company, whereby Brayman 
is to be “saved harmless from all his indorsements or per- 
sonal liabilities on account of said company.” In the 
conclusion of that agreement are mentioned the liabilities 




















OCTOBER TERM, 1879. 329 





Chouteau y. Allen. 


specified in the report, including that to “Schuschardt & 
Gebhardt, New York, with interest, $2,000.” The com- 
pany were thus apprised, at least as early as the date of 
the agreement, which we may fairly infer was soon there- 
after, deposited among its official papers, that the debt to 
Schushardt & Gebhardt, of New York, existed ; that Bray- 
man had, “on account of the company,” created the debt 
and had pledged to the firm mentioned the bonds of the 
company to secure the payment of such indebtedness. 
Matters stood in this condition until May 15th, 1867, when 
Schuschardt & Gebhardt, under the power conferred by 
the written instrument signed by Brayman, president of 
the Cairo & Fulton Railroad Company, which accompanied 
the delivery of the note and bonds by Brayman, sold the 
bonds at public auction and bought them in for themselves. 
If these facts are indicative of acquiescence in and recog- 
nition of the acts of Brayman, then those acts must be 
deemed as recognized and ratified in their fullest extent by 
the Cairo & Fulton Railroad Company. If so, then the 
authorities heretofore cited in respect to acquiescence in 
the deeds of trus are to be held equally applicable in the 
present instance. Here the corporation was directly noti- 
fied through its officers and servants of Brayman’s act, and 
opportunity afforded to either reject or ratify that act. In 
the absence of any expressed dissent, ratification must be 
presumed, and notice to and ratification by the corpo- 
ration cannot be deemed as anything else than notice to and 
ratification by the component elements of the corporation, 
i. ¢., the stockholders; any other rule than this would pos- 
sess the element of absolute impracticability. This being 
true, we are to treat this case as if Brayman had a preced- 
ent authority for making pledge of the bonds. 

Proceeding upon this as the basis of investigation, the 
inguiry arises, was notice to the pledger under the circum- 
+. puepor: notice 8tances presented by the record, a condition 
ofsale: waiver. precedent to a valid sale of the pledge by 
the pledgecs? It is to be observed that the note executed 
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by Brayman, as president of the Cairo & Fulton Railroad 
Company, to Schuschardt & Gebhardt, in reference to the 
honds pledged, uses this language: “ With authority to 
sell the same at the brokers’ board or at public or private 
sale, or otherwise, at their opfion, on the non-performance 
of this promise, and without notice,” And the agreement 
also executed by Brayman, as voce. &e., to the above 
mentioned firm, has the following: “As security attached 
to said note are $125,000 first mortgage land-grant bonds 
ot the Cairo & Fulton Railroad Company, of Mussoun, 
with full and complete authority to sell the same in any 
manner you may deem fit, without notice, and to purchase 
them yourselves to protect your own interests.” I* must 
be admitted that language possessing a broader or more 
comprehensive significance than this, could not easily be 
employed. Did it dispense with and obviate notice to or 
demand of the pledger to redeem prior to sale? 
Numerous authorities have beer cited for the defend. 
ant, Allen, as showing that this agreement did not and 
could not have that effect. We do not regard any ot these 
authorities as going so far. There is no doubt as to the 
general doctrine that notice to, or demand of, the pledger 
ie necessary before sale, in the case of a mere naked pledge 
where no definite time of payment is fixed. Judge Story 
says. “The common law of England existing in the time 
ot Glanville, seems to have required a judicial process to 
justify the sale, or at least to destroy the right of redemp- 
tion. But the law as at present established, leaves an elec- 
tion to the pawnee. He may file a bill in equity against 
the pawner for a foreclosure, or he may proceed to sell ex 
mero motu, upon giving due notice of his intention to the 
pledger.” Story on Bailment, § 310. But the learned au- 
thor is careful to say that: “In speaking of sales by the 
pledgee, it has been assumed that there is no special agree- 
ment between the parties as to the time or mode of sale, 
nor any stipulation wholly interdicting any sale. If any 
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such agreement exist, 1t must ordinarily regulate the rights 
ot both parties.” Ib., § 317. 

The case of Stearns v. Marsh, 4 Denio 230, was shortly 
this: “The pledgers executed their note July 5th, 1837, 
payable in four months, and pledged for its payment ten 
cases of boots and shoes; a few days thereafter the pledg- 
ers authorized the pledgees to sell certain of those cases, 
(Nos. 5, 6 and 7,) at a public sale abgut to occur at Rich’s 
on the 19th day of July, and to apply the proceeds on the 
note This privilege the pledgees did not avail themselves 
of, but on ‘he 15th of the following November, without’ 
any notice to the pledgers, caused the sale of the goods at 
Rich’s at public auction, indorsed the proceeds on the 
note, and brought suit against the pledgers for the bal- 
ance due on the note, and a plea of non-assumpsit was 
pleaded. This.sale was characterized as a (ortious one, and 
the pledgees as wrong-doers. But in that case there was 
no agreement dispensing with notice, either of time or 
place of sale, no power of sale conferred and no time fixed 
by the contract of pledge when redemption was to occur. 
The case of Wilson v. Little, 2 Comst. 443, was one where 
the note was payable immediately. “I promise to pay 
Jacob Little, or order, $2,000.” This note was virtually 
payable on demand, and in effect the court so held. But 
no demand of payment was made until several days after 
tue sale of the pledge. Of course no court could give its 
sanction to such an unconscionable act; and it was aptly 
remarked then that: “In every contract of pledge there 
isa right of redemption on the part of the debtor. But 
in this case the right was illusory and of no value if cred- 
itors could instantly, without demand of payment and 
without notice, sell the pledge.” The court, however, dis- 
tinctly recognizes the principle that, where the parties by 
contract expressly fix the time for the payment of a debt 
secured by pledge, there no prior demand upon the pledger 
is necessary. The case of Brown v. Ward, 3 Duer 660, 
only decides that after notes fall due bonds pledged as col- 
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lateral security may be sold upon giving due notice of the 
sale to the pledgers. 

In Milliken v. Dehon, 10 Bosw. 325, direct recognition 
is given to the doctrine that “all or any of the pawner’s 
rights can be waived or modified by consent, including 
notice of the time and place of sale,” the court remarking : 
“There is, however, no express waiver of such notice in 
the case before us.” In that instance the sale, a private 
one, occurred on the 26th day of December, when the sum 
advanced, $7,000, was not to be re-paid until the 4th day 
of January following, and a default had not yet occurred 
in respect to that, so that the sale which took place was 
not justified on the score of default. The only other ground 
upon which a sale was by the written agreement authorized 
to occur was, in the event a decline should occur in the 
value of the merchandise pledged, and the pledger should 
“fail whenever demanded to deposit in cash sufficient to 
cover such decline.” But there was no evidence of such 
demand, and consequently the sale was in direct violation 
of the express agreement of the pledger. When the case 
went to the court of appeals, (27 N. Y. 364,) the power to 
sell given to the pledgee, which was “ at public or private 
sale, or otherwise, at hia option, for the most it will bring,” 
was held to be a valid agreement. 

In Markham v. Jawton, 41 N. Y. 235, the trial judge 
had charged the jury that: “In the absence of a special 
agreement to authorize it, no sale of the stock could be 
made by the defendants except upon notice given to the 
plaintiffs of the time and place when the sale would take 
place,” and the verdict was for the plaintiffs and judgment 
accordingly, which judgment, though reversed by the in- 
termediate court, was affirmed by the court of appeals. 
The chief point of defense in that case was, that the sale 
was made by stock brokers, of stock held by them, in ac- 
cordance with a usage prevalent in the city of New York, 
whereby brokers may sell out their customers’ stock on 
exhaustion of the margin; but such usage was held invalid, 
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an | that it could not dispense with notice or judicial pro- 
ceedings. So that case, when narrowly scanned, by no 
means militates against the doctrine that allows parties to 
measure, secure, waive or modify their rights by their own 
special stipulations. A recent text writer recognizes this 
principle in its fullest extent, saying that it is the settled 
doctrine of pledges as declared by-the courts of New York, 
that the pledgee can never sell unless there is a waiver, 
without first calling upon the party, if he is within reach, 
and requiring him to make his pledge good, &c., * 

* and that, “ Unless there is an agreement to the con- 
trary, the pledgee can never proceed to sell the pledge 
until default of the pledger,” and again, that “if the con- 
tract of pledge specifies the time in which the pledge must 
be redeemed, or in other words, there is an agreement as 
to the time when the pledge may be sold, upon the expira- 
tion of the stipulated time, the pledgee may proceed to make 
sale of the thing pledged.” ‘Tyler on Usury, Pawns and 
Loans, pp. 582, 594. In the somewhat recent case of 
Genet v. LTowland, 45 Barb. 560, the court said: “ Exclud- 
ing the authority contained in that note, the defendant 
could not have sold the stock without notice of the time 
and place of sale, and in such case the sale must be public 
at the time and place mentioned in the notice. But where 
the parties agree to have the pledge sold at public or pri- 
vate sale, without notice, the party pledging the property 
cennot insist that he should have notice.” 

Counsel for plaintiff have cited a very large number 
of authorities, tending either directly or else by necessary 
inference, to establish the doctrine that in cases of this 
sort, the well known maxim “ conventio vincit legem,” is as 
fully applicable as to any other species of contract what- 
soever, and indeed why should it not be so? The doctrine 
of waiver is one of the most familiar of doctrines; it per- 
vades a very large portion of all human transactions; under 
its operation rights are lost and rights acquired; titles 
vested and titles divested; and it would be paszing strange 
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that u doctrine which exerts such a potent and controlling 
intluence in every other species of contract, should be shorn 
of its customary power when it approaches a contract of 
bailment ; and authorities cited for plaintiff show that, in- 
dependent of any agreement as to a sale, if a definite time 
of payment was fixed, the pledge might be sold by the 
pledgee, without demand or notice. We are well satisfied, 
therefore, both upon reason and authority, that the public 
and duly advertised sale of the bonds was a valid one, un- 
less because of further considerations to be now noticed. 

But it is with great ingenuity insisted that the sale 
was invalid for the reason that the date at which the com- 
8. PLEDGE. pany was bound to pay, was fixed, not by the 
note, but by the maturity of the acceptance; that the note 
itself was merely collateral security, and delivered as an 
evidence of the debt. Taking this as true, we do not see 
that it will alter the attitude of the case. The pledger 
has said in the note, that “ on the non-performance of this 
promise” the bonds pledged as collateral security might 
be sold. This, confessedly, must be regarded as fixing the 
date of the sale, if words are to receive their accustomed 
import, and we can discover no way to evade their specific 
force. The fact that the company might avail itself of the 
letter of credit, as it did do, and draw certain acceptances 
for the amount of the note, neither destroys nor postpones 
the date of performance fixed by the note. Nor do we 
believe, when we come to carefully consider both the note 
and the agreement, that in reality the parties intended the 
note as collateral security; for, as has been not inaptly 
suggested, this involves the novel feature of one collateral 
being pledged to secure another collateral, and leaves no 
written evidence of the debt to be secured. Besides, the 
monthly installments arising from the net earnings of the 
road were to be credited on the note. Why thus credit 
them if the note did not evidence and represent the debt, 
and the indorsements thus made were not intended to show 
such debt pro tanto satisfied? Again, if the parties, as 





























OCTOBER TERM, 1879. 335 





Chouteau y. Allen. 





already seen, could agrec upon a definite time, when, upon 
non-performance, a sale was to occur, would it not clearly 
rest within their power to contract for alike sale whenevor 
the debt might mature? We see but one answer to this 
question: 

But the further objection is made that this sale of the 
collaterals was void because made by the pledgers, who 
2. ——: sale by became purchasers at their own sale. The 
pledgee to him- 

self. general rule, as is well known, is strongly 
prohibitory of such sales. Story on Bailment, § 319; Ty- 
ler on Usury, Pawns and Loans, 604; Fire Ins Co. v. Dal- 
rymple, 25 Md, 242; Blood v. Hayman, 13 Met. 231 ; Bank 
v. Minot, 4 Met. 325; Edwards on Bailment, §§ 291, 292; 
Story Eq. Jur., §§ 321, 322; Hill on Trustees, p. 159; 
Thornton v. Irwin, 43 Mo. 153. The question is, whether 
the agreement entered into between the parties that the 
pledgecs might thus purchase, shall abate the force of this 
salutary and equitable rule. There is no doubt that such 
a sale is not absolutely void, but only voidable, for it may 
be'sanctioned or ratified by consent, and this is shown by 
numerous authorities. If absolutely void, no title would 
pass at law, and consequently neither ground nor neces- 
sity exists to invoke equitable interposition to declare 
a nullity null. If voidable, then capable of ratification ; 
if thus capable, then also of prior authorization. Subse- 
quent assent is tantamount to prior authority; “he who 
may authorize in the beginning, may ratify in the end,” 
(Bank v. Gay, 63 Mo. 83: 1 Daniel Negot. Instr., § 316,) 
and rice versa. For these reasons, and those given above, 
which we deem equally applicable to this branch of the 
case, we are of opinion that the agreement under consider- 
ation must be held valid in toto, and the sale made there- 
under of equal validity. 

We now proceed to consider the title of the plaintiff 
to the 581 bonds. It would be impossible, in the bricf 
10, FRAUD. limits allotted to an opinion, to enter into a 
minute detail of the evidence, as it is very voluminous, oc- 
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cupying many hundred pages; nor would it serve any 
useful purpose to do so. That the court below did not re- 
gard these bonds as the valid obligations of the Cairo & 
Fulton Railroad Company, is shown by its findings and 
the dismissal of the plaintiff’s petition as tothem. After 
a careful perusal of the evidence, a tangled web of infinite 
contradictions, we have deemed it best, as much of the 
testimony was taken orally, and opportunity thus afforded 
the lower court, which is denied to us, of observing the 
demeanor of the witnesses, +o defer somewhat to that court, 
and to give its findings our sanction, contenting ourselves 
with merely giving a brief statement of the reasons which 
have induced our coneurrence in the action of the circuit 





court. 

We regard these bonds as having been fraudulently 
issued. After June 18th, 1861, the road was abandoned, 
the track torn up, the rolling stock disabled and destroyed, 
and this dismantled condition of the road continued until 
long after the sale of October Ist, 1866, when the Cairo & 
Fulton Railroad Company, in consequence of such sale, 
ceased to exist as a corporation. Afoore v. Whitcomb, 48 
Mo. 543. The alleged foundation of the order of June 
13th, 1861, whereby $912,000 in bonds of the company 
were pledged to and placed in possession of Kitchen and 
the two Bedfords, was the order of March 5th, 1861, which 
ordered that $20,000 be raised upon personal responsibilty 
for the purpose of paying the expenses necessary for lay- 
ing the iron from Sikeston to Little River, and that $900,- 
000 of the company’s bonds be set apart and appropriated 
for that purpose, as indemnity to the parties who should 
raise the money. And the order of June 13th, 1861, is, in 
its turn, made the b.sis for the order of September 14th, 
1866, which order distributed the bonds of the company 
between Kitcher, Miller, Poplin, the two Bedfords, Whit- 
comb, Hill, Crumb and Johnson. But there is evidence 
showing that the indebtedness to the Union bank of the 
State of Missouri, as recited in the last named order, had 
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no existence, and it is very clearly shown that none of 
these orders were entered on the books of the company 
until the fall of 1866, after the road, its property, franchise, 
&c., had been sold in enforcement of the State’s prior lien. 
The fact that these important entries were made, not con- 
temporaneously with the matters they affect to record, but 
years afterward, from loose memoranda coming from very 
questionable sources, is a circumstance in and of itself of 
very grave suspicion, and when we consider that fact in 
connection with others, that the alleged indebtedness of 
$20,000 to the Union bank was of doubtful existence; that 
those who made the order of March 5th, 1861, were the 
officers and agents of the company; made it in favor of 
themselves, and, under the order of June following, divided 
912 of the company’s bonds amongst themselves, 1n pledge 
to secure that alleged indebtedness, and then on September 
14th, 1866, just sixteen days before the State sale occurred, 
several hundred thousand dollars of these bonds were par- 
celed out among these same oflicers and agents and others, 
(all of whom had been or were officers of the company at 
the date of the order,) in payment of their claims at ten 
cents ou the dollar, without inviting competition or mak- 
ing a single attempt to see if a better price could be else- 
where obtained, the grave suspicion first generated in the 
mind becomes vastly heightened, and it becomes less diffi- 
cult of belief, that other and lesser items ot indebtedness, 
referred to in general terms in that order, had no more of 
reality than the larger items of debt just mentioned. 

As to the other bonds which go to make up the 581 
of plaintiff, the evidence shows, as we think, though on 
this point there is vexatious conflict, that they also formed 
a portion of the 912 bonds which were turned over by 
Brayman in the early part of 1861, unissued, and which 
remained unissued in the hands of the company or its offi- 
cers until 1866. As before seen, from June 13th, 1861, nc 
work had been done on the road, no service was performed ' 
for and no semblance of vitality existed in the company 
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exc pt as such semblance was manifested by alleged cor- 
jo ate meetings, hastily and irregularly summoned, where 
au « uo". of directors was frequently constituted by gra- 
tuituus deliveries of stock, and yet on the same day the 
order for the division of the bonds was made, thousands of 
dollars were allowed against the corporation by the officers 
and «lirectors to themselves and those formerly holding 
similar official positions; as if seeing the near approach of 
the dissolution of the corporation, its officers were deter- 
mined not to forget themselves. 

Even if the order of June 13th, 1861, by which the 
officers and directors of the company pledged to each other 
11. preper: ofeor. Bearlya million dollars in bonds to secure an 
yet awethes. Indebtedness of less than four per cent of the 
ee face of the collaterals, can be imagined, con- 
sidering the great disproportion between the amount of 
the debt and the value of the pledge, to have been made 
bona fide, still the fact that the pledge was made in favor 
(f themselves, by the fiduciaries of the company’s inter- 
ests, is enough to cause the order to be scrutinized with the 
most rigorous and jealous observation. A transaction of 
this nature is viewed with greater odium than a dealing 
letween a trustee and his beneficiary. Some of the ar- 
thorities go so far as to pronounce it wholly void; as, for 
instance, it has been held that a note made by a corpora- 
tion to its trustees is against public policy and void. Wil- 
bur v. Lynde, 49 Cal. 290; 1 Daniel Negt. Instr., § 282 
(ther authorities, while not proceeding to this extreme. 
still hold that though such a transaction may stand upon 
proof of full concurrence and consent of those beneficially 
cutitled to the property, yet even then the transaction 
«will be regarded with great suspicion.” Hill on Trus- 
tees, 159. We discover nothing in the circumstances of 
tl is ease which relieves it from the operation of the gen- 
e'ul prohibitory rule forbidding dealings of this sort, or 
tikes from it that “great suspicion” which equity ever 

ens upon such transactions. If the order of June 13: 
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1361, falls, then that of September 14th, 1866, falls with 
it. Indeed the latter may be considered as supplemental to 
the former, and characterized by the same disregard of the 
company’s interests. In view of the foregoing, we are not 
(lisposed to hold the pledging and sale of the bonds in 
question as anything less than actual fraud upon the cor- 
poration and its stockholders. 

But itis urged that the plaintiff is the innocent pur- 
chaser of these bonds, and, therefore, entitled to the usual 
12. poxps, wnex Protection which the law affords to him who 
NON SEGOTIABLE. occupies that attitude. ‘The bonds contain 
this clause: * * “but the company reserve the 
right to pay the same at any time to be named by them, 
by adding to the principal a sum equal to twenty per cent. 
thereof.” Any contingency, either as to the amount to be 
paid, or as to the time when payment is to occur, robs the 
paper of that certainty which is one of the chief essentials — 
of negotiability. In Way v. Smith, 111 Mass. 523, there 
was a provision in the instrament that: “It is agreed that 
‘his note may be paid at any time before maturity, and 
that interest at the rate of eighteen per cent. per annum 
shall be deducted till due,” and held not negotiable. To 
the same etflect is //ubbard v. Mosely, 11 Gray 170. In 
the present instance, it is obvious that it depends upon the 
exercise of the reserved option of the maker, when the 
amount specified in the bond, plus twenty per cent. thereof 
is to be paid, so that the time of payment depends not upon 
the face ot the paper, but upon the option of the maker. 
We, therefore, regard the bonds as non-negotiable in form. 

But even it the bonds should be held to possess the 
feature of negotiability, the conclusion to be reached will 
1. —— not be changed thereby, and this, for the rea- 
son that the bonds had attached to them past due coupons, 
coupons eight years overdue. They must, in consequence, 
be considered dishonored paper. In the recent case of 
Parsons v. Jackson, $ Otto Rep. 461, the Supreme 
Court of the United States said: “The presence of the 
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past due and unpaid coupons was, of itself, an evidence of 
dishonor.” <A similar ruling was also made in Minnesota, 
the court in regard to the coupons, remarking: ‘ ‘The in- 
terest equally with the principal, is a part of the debt 
which they were intended to secure, and it does not seem 
to us material whether the whole or only a part of the debt 
was overdue. When due, the plaintiff had a right of action 
for the recovery of the interest as for any other install- 
ment due on the bond.” The same doctrine was announced 
in Arents v. Commonwealth, 18 Gratt. 750; Newell v. Gregg, 
51 Barb. 263. So that plaintiff should be held to occupy 
the same position respecting these bonds as his immediate 
transferrer, and, consequently to take with full notice of all 
the equities to which the bonds were subject in first hands. 

Other circumstances, however, connected with this 
case will prove of equal efficiency in casting notice upon 
him. Webber was evidently Chouteau’s agent, for he agreed 
with Chouteau, on the 8th day of December, 1866, to 
“absorb” for him the outstanding bonds of the Cairo & 
Fulton Railroad Company at cost, Chouteau furnishing the 
money, which he did, and the 581 bonds were all purchased 
through Webber, whose drafts were duly honored. This 
agreement between Chouteau and Webber was over five 
months after the road had been extensively advertised for 
sale by the governor in various newspapers, over three 
months after the sale of the road, which plaintiff attended 
as a bidder, and nearly ten months subsequent to the pas- 
sage of the “sell-out act,” of which he admits knowledge, 
as well as of the governor’s advertisement made there- 
under. Webber, at the time he bought the bonds for Chou- 
teau, was one of the directors of the company, and had 
been since March, 1866, and was also one of the commis- 
sioners appointed under the “sell-out act,” and Bedford, 
through whom Webber procured the bonds, was the “finan- 
cial agent” of the company. We cannot, in the light of 
§ these and similar facts, presume Webber otherwise than 
* conversant with all that transpired in reference to the bonds 
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he purchased for his employer. Webber’s agency being 
established, his knowledge acquired not only during the 
continuance of his agency, but also that possessed by him 
so shortly prior to his employment, as necessary to give 
rise to the inference that it remained fixed in his memory 
when the employment began, must be deemed the knowl- 
edge of Chouteau. This principle was recognized in Hay- 
ward v. Ins. Co., 52 Mo. 181, though the case was not put 
upon it. A much broader doctrine respecting the effect of 
knowledge previously acquired by the agent, is elsewhere 
announced, (Wade on Notice, § 687,) the merits of which 
it is unnecessary to discuss. 

Another circumstance in this connection not to be 
ignored is, that the bonds were purchased for less than one- 
half of the accrued interest. While this inadequacy would 
not itself be sufficient to charge Chouteau with notice, yet 
it is a very pregnant fact to be given its due weight in con- 
nection with other things, in determining whether Chou- 
teau is to be deemed an innocent purchaser. Parsons v. 
Jackson, supra. Nor is it to be forgotten that these bonds 
were not purchased in the ordinary routine of commercial 
transactions, in the customary prosecution of business, but 
were industriously searched for by Webber, the very accom- 
modating agent who worked for nothing and bore his own 
expenses. 

In relation to the 119 bonds once held by Kitchen, and 
which formed part of the 581 bonds claimed by plaintiff, 
16. stavuTeorim- it is asserted that the former held the 119 
pleading: pledge. bonds by force of the statute of limitations. 
If our position relative to the fraudulent character of the 
order of June, 1861, be correct, then the statute does not 
apply. It does not apply, also, because not pleaded. And 
even were the bonds bona fide pledged, the statute would 
not run while the pledge continued; and any one pur- 
chasing or receiving any of the bonds from Kitchen, since 
the bonds upon their face imparted notice, could take no 
better title than had Kitchen. Any one, therefore, taking 
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these bonds, either mediately or immediately, from Kitchen, 
would take them impressed with the character possessed 
by them when in Kitchen’s hands, whether as pledged, or 
whether as fraudulently obtained. 

For a similar reason the statute respecting fraudulent 
conveyances is inapplicable. It is well settled that u paw- 
16. pyepor: assien. NC Can convey no greater right than he him- 
ment by pledgee. self possesses, and that his assignee stands in 
his shoes to all intents and purposes. Story on Bailment, 
§ 324; Edwards on Bailments, 69. 

Kitchen certainly would not be permitted, did he still 
retain possession of the bonds, to shelter himself behind 
either of the statutory provisions above mentioned; and 
the ostensible purchaser from him, warned as he was by the 
faces of the bonds, of all the equities which had attached 
to them in consequence of the fraud committed, ought not 
in equity and good conscience to occupy & more advan- 
tageous position, or possess a higher claim to equitable 
relief. In short, Chouteau comes into court with hands 
no cleaner than those from whom he bought, and a court 
of equity might even concede the operation of the statu- 
tory provisions to be as plaintiff claims, and still refusing 
its aid, leave him where it finds him. 

But it is said that no matter what the circumstances 
under which the bonds were acquired, Allen has shown no 
17. TARTIBS: cor” such interest as entitles him to defend in this 
gage. proceeding. That he is owner of the capi- 
tal stock once held by Scott county, is shown by the con- 
veyance of that stock to him by that county, through its 
commissioner, Rhoads. That there is no evidence show- 
ing compliance with the conditions upon which the con- 
veyance was made, is altogether immaterial. Allen’s title 
to the stock will remain until advantage be taken, by the 
proper party, of conditions broken. The ownership of this 
stock, as well as that of the Congress lands, is sufficient to 
give him a standing in court, and renders discussion as to 
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his acquisition of the stock of : ther counties unnecessary 
at present. 
It is also said that there has been such delay, such 
iequiescence, on the part of the corporation and stock- 
1s, xo tacres on LOlders, in respect to the pledging and sub- 
ACQUIESCENCE. sequent sale of the bonds, as to entirely 
preclude those interested from averring aught against the 
validity of the bonds. Itis not to be denied that laches 
and acquiescence will cure an otherwise unauthorized act ; 
this we have already announced in a former part of this 
opinion. But we scarcely think those remarks applicable 
in respect to the pledging and issuance of the bonds, and 
for these reasons: After June, 1861. on the 13th of which 
month the order to pledge the bonds was made, which 
order, as before seen, was never placed upon record till the 
fall of 1866, the road was dismantled and abandoned, and 
so far as further work was concerned, the company prac- 
tically ceased to exist. Then the war, with all its attend- 
ant confusion, raged for four years, and though corporate 
meetings were held, no publicity was given them, and no 
publie record of such meetings kept, to which the stock- 
holders could have had aecess. Then the order of Sep- 
tember 14th, i866, was made, but not entered of record, 
selling the bonds to the officers and directors, and then in 
ubout a fortnight thereafter the State sale occurred, which 
accomplished, as a matter of law, the destruction of the 
company, and doubtless in popular opinion, destroyed, as 
a matter of fact, all the rights dependent upon a continu- 
ance of that organization. In addition thereto, although 
under the statute, the president and directors are made the 
trustees of a dissolved corporation to settle its affairs, sue 
for and recover its debts, property, &c.. (Wag. Stat., § 21, 
p- 2938; Kansas City Hotel Co. v. Saucer, 65 Mo. 279;) yet 
those who, on the 14th day of September, 1866, professedly 
occupied those official positions appear never to have acted 
as trustees; on the contrary, we find them, by their answer 
refusing to act in that capacity, and by that answer deny- 
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ing that they, at the time of the State sale, occupied any 
official position in the company. This being the case, it 
would certainly seem a hardship too great to be tolerated, 
to impute laches to counties and others beneficially inter- 
ested, and let them suder under such circumstances, when 
abandoned and betrayed by their official protectors, their 
wrongs unsuspected, their rights unknown, and when 
nothing short of extraordinary vigilance could have se- 
cured redress of the one and recognition of the other. 
We, therefore, hold no laches or acquiescence imputable to 
the stockholders or corporation in the present instance. 

There is no occasion to discuss the nature of certain 
titles of Allen to the swamp lands by reason of certain 
conveyances to him, as whatever of validity they may pos- 
sess must be subordinate to the deeds of trust. 

It was erroneous to enter judgment in favor of plaintifi 
as pledgee for the amount of the $12,000 note and interest, 
19. rorectosureor 220 that judgment must be reversed. He 

ticeand plead. bad sued as owner of the 125 bonds, and, 
ine therefore, was entitled to recover only in that 
capacity. When the lower court becomes again possessed 
of this cause, judgment in favor of plaintiff, to be satisfied 
out of the swamp lands, will be entered in accordance 
with this opinion, for the amount of the 125 bonds, with 
accrued coupons, up to the date of such judgment; the 
remaining coupons, falling due after such date, will be can- 
celed. 

For the reason just announced, the judgment in favor 
of defendants Moore and Bridges, administrator of Pat- 
terson, as pledgees, was erroneous. Since they claimed as 
owners, and not otherwise, and consequently could only 
recover in conformity with their pleadings, that judgment 
must also be reversed; and the same remarks are applica- 
ble here as were to the Schuschardt & Gebhardt bonds, be- 
cause a power to sell the bonds, was in this instance, also, 
conferred by Brayman upon Whitcomb and Moore, and 
default having been made in the payment of the note, the 
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bonds were sold in conformity to the terms of the instru- 
ment. Upon return of this cause, the court below will 
allow a recovery for the amount of the bonds and coupons, 
diminished by whatever amount Whitcomb and Moore may 
have received from the company, and if necessary, have an 
accounting to ascertain such amount. 

The judgment against the defendant Hill must be af- 
firmed, and this regardless of the merits, as his motion for 
new trial was not filed within the time prescribed by law. 

We also affirm the judgment against defendant Clarx- 
son, thinking that he established no right of recovery. 
Ile was the pledgee of a bond given to secure a note, exe- 
cuted by the company and Sexton, for the right of way 
through the pledgee’s land. Suit was brought on this note 
und judgment recovered, a transcript of the judgment sent 
to Chicago, judgment recovered against Sexton’s estate, 
and judgment, less $100, paid to Clarkson’s attorneys in 
satisfaction of his claim. In addition to that, he after- 
wards sued out execution in Mississippi county, levied 
upon, sold and bought in the very right of way for which 
the note was given, and also the bond itself. We fecl no 
hesitancy, therefore, in affirming the judgment which went 
against him. 

In relation to the 51 bonds claimed by Seclye: the 
judgment in his favor as to one of the bonds, and several 
of the coupons, deeming it correct, we affirm. 

I regard the judgment of the circuit court correct, 
also, as to the remaining 50 bonds, and for these reasons : 
The statute, (1 R. 8. 1855, p. 438, § 58,) made it a’ felony 
for any person whilst a director, engineer, clerk, secretary, 
treasurer, or any other officer, agent, employee or servant, 
of any railroad company, to either directly or indirectly 
ye a contractor, or directly or indirectly receive any profits, 
portions, proceeds, commissions or charges, whatever, of 
any contractor, on account of any contract for the con- 
struction, building, grading or repairing of any railroad 
belonging to such company. And, the next section, 5y, 
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made all contracts of any kind or for any purpose what- 


ever made in violation of any of the provisions of this act, 
“absolutely null and void, and incapable of being enforced 
in any court in this State.” 

‘The testimony showed to the satisfaction of the circuit 
court, and but little reason is discovered to doubt the cor- 
rectness of its conclusions, that in the contract made, nom- 
inally between Hamilton and the railroad company, Sex- 
‘on, the vice-president and a director of the company, was, 
if not the real party in interest, interested largely in the 
contract, and GBrayman, the president, was also interested. 
If this was the case, then, according to the express statu- 
tory provisions, the contract 1s null and incapable of 
entorcement. It will not do to say this 1s not u suit upon 
the construction contract; this may be true, but it 1s a 
suit upon the written promises of the company, and the 
consideration of those promises is, in part, at least, illegal, 
based, in part, at least, upon a consideration which the law 
will not recognize. Mr. Justice Story says: ‘ When the 
consideration is illegal in part, then it avoids the note in 
toto,’ (Story Prom. Notes, § 190,) and the same learned 
author says elsewhere, that the consideration of a note will 
be illegal either because against the general principles and 
doctrines of the common law, or because specially prohib- 
ited by statute. Id., 189 Language could scarcely be 
more thoroughly prohibitory of any given act than that of 
the statute above quoted, and if it would not apply toa 
case of this sort, it would seem difficult to imagine one 
where it would apply. IPf it does apply, then of necessity, 
the consideration of the bonds being illegal, no recovery 
can be had upon them, unless, indeed, we are prepared to 
turn our backs upon the statutes. And it isa mutter of 
no moment that the bonds bear a date anterior to that of 
the construction contract ; otherwise, the provisions of the 
statute could be easily evaded by simply antedating the 
written security based upon the illegal consideration. A 
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similar point was so ruled in Williams r. Wall, 60 Mo. 318. 
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Nor is the objection well tuken that the statute under 
discussion is not applicable to the Cairo & Fulton Railroad 
Company. The language of section 60* is comprehensive 
enough to embrace not only companies for which the credit 
of the State was “engaged” at the time of the passage of 
the act, but also any company for which the credit of the 
State might, in the future, be engaged; so that whenever 
the State engaged its credit in favor of a railroad corpora- 
tion, then the statute would spring into operative existence 
and interdict the making of a certain class of contracts. 
Besides, the State’s credit, in the present instance, had 
been “engaged” in favor of the Cairo & Fulton Railroad 
Company in 1857, long before the contract in question was 
entered into. As before seen, the bonds not being in form 
negotiable, and having past due coupons attached to them, 
Seelye took them with all their antecedent intirmities 
clinging to them, and is consequently in no better situa- 
tion to maintain suit on them than would be the original 
parties. 

But it is strenuously asserted that the claim of ilam- 
ilton against the railroad company, even if illegal, has been 
“adjusted ” and purged ot its illegality in consequence of 
the bonds having been received by him of the company. 
Ido not take this view, for the bonds were merely the 
»romises ot the company to pay; and the question ot ille- 
gality of consideration could be raised at any time prior 
to payment, as much so as it the bonds had been given for 
a gaming or other illegal consideration. For these reasons 
[am of opinion, in which Judge Norton concurs, that the 
judgment ot the circuit court, as to the remaining 50 bonds, 
should be aftirmed. ‘The majority of this court are, how- 
ever, of a different opinion, and in consequence, the judg- 
ment as to those bonds must be reversed, and on return or 


*Section 60 reads as follows: ‘The provisions of the last two 
sections shall apply only to railroad corporations and companies for 
wuich the credit of the State is, by some act of the Legislature, in some 


way engaged.” 
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this cause judgment in favor of Seelye will be entered as 
to those bonds also. 

In regard to that portion of the judgment respecting 
the 581 bonds, and which went against the plaintiff, we 
affirm the same, and remand this cause to be proceeded 
with as herein indicated. All concur. 


{lenry, J.—I concur in the foregoing opinion, except 

that portion relating to the Seelye bonds. By section 58 
29. natroap cox. Of the corporation act, (R. S. 1855, p. 438,) 
thacr: bribery of If any Officer or agent, employee or servant 
aa of a railroad company shall, directly or in- 
directly, be a contractor, or shall receive any profits or 
proceeds of any contractor, on account of any contract for 
the grading or repairing of any railroad belonging to such 
corporation, he is declared guilty of a felony, and punish- 
able by imprisonment in the penitentiary. Section 59 de- 
clares every person having a contract, or any interest in a 
contract, as specified in the preceding section, to be ipso 
facto ineligible to be a director or engineer, or to fill any 
other office or place of trust and profit in the employ of or 
for any company or corporation, owning or having super 
vision of such road; and also provides that all contracts 
made by the directors of any such.company or corpora- 
tion, containing any such person in its board as a director, 
and all contracts of any kind, or for any purpose whatever, 
made and entered into in violation of any provision of the 
act, shall be absolutely null and void, and incapable of en- 
foreement in any court of this State. 

Section 58 denounces no contract, but one by which 
an officer or employee of the company becomes a party to 
or a participant in the profits or proceeds of a contract for 
the construction, building, grading or repairing of the road. 
Here Hamilton was the contractor. Sexton and Brayman 
were not parties to Hamulton’s contract with the company. 
The agreement by which they were to have an interest in 
that contract was collaterai to it; and while they might 
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have been prosecuted for a felony, and were incapable of 
enforcing their agreement, the fact that such a contract 
was entered into by Hamilton with them, did not invali- 
date his construction contract with the company. It will 
not be denied that Hamilton’s contract with the company 
would have been valid if he had not made the alleged con- 
tract with Sexton and Brayman. There is nothing in the 
statute expressly declaring that Hamilton shall forfeit all 
rights under that contract if he make an agreement by 
which a director, or other officer of the company, shal! 
become interested with him. Admitting that before he 
made the contract with the company to build the road, he 
had agreed with Sexton and Brayman that they should 
participate in the profits of the contract which he might 
make with the company, it is the same as if the contract 
with Sexton and Brayman had been made after the con- 
struction contract had been entered into, so fur as the va- 
lidity of the latter is concerned. ‘The statute does not de- 
clare that a director, or other oflicer, who contracts for a 
portion of the profits, shall be guilty of a felony; but it is 
the making of a contract with the company or the receipt 
of profits, portions, proceeds, commissions or charges from 
a contractor which constitutes the offense. Section 58 de- 
fines a criminal offense, nothing more. If an officer or 
empioyee be a party to a contract with the company, he 
violates that section, but if he only enters into a contract 
for the receipt of profits, portions, proceeds, &c., of a con- 
struction contract made by another party, he is guilty of 
no crime, unless, under this contract, he actually receives 
profits, &c. An indictment under that section against Sex- 
ton or Brayman would allege the contract between Ham- 
ilron and the company merely as inducement, and that the 
accused feloniously received profits, &c., of the contractor, 
or in the other aspect of the case, that Sexton and Bray- 
may were parties to the contract made by Hamilton with 
the company. 

The first clause of section 59 declares ineligible as 1 
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director, engineer, &c., any one having a contract or inter- 
est in a contract, as specified in section 58; and the second 
clause makes null and void all contracts made by the di- 
rectory of any such company or corporation containing 
any such person in the board as a director. The contracts 
mentioned in that portion of the second clause, are other 
contracts than those forbidden in section 58, which make 
the person ineligible to be a director. By said second 
clause, also, all contracts of any kind, made in violation of 
any provision of the act, are declared null and void. The 
contracts for which an officer of the road is made guilty 
of a felony, if he be a party to them, would have been void 
without the 59th section, as would any contract entered 
into by an officer for the receipt of moneys which he is 
forbidden to receive by that section, and declared a felon 
if he do receive them. These two are the only sections of 
the act having any bearing on the questions we are consid- 
ering. The 58th section uses phraseology which obscures 
the sense of the section. It prohibits the person therein 
named from becoming “ directly or indirectly ” contractors, 
or from, directly or indirectly, receiving any profits, pro- 
ceeds, &c., of any contract for the construction, building, 
grading or repairing, &c. We cannot comprehend how one 
ean be indirectly a contractor, except by directly or ini- 
rectly sharing in the profits, &c., with a party or parties 
who are contractors. But that the General Assembly did 
not understand that a mere participation in the profts 
would make a pexson either directly or indirectly a con- 
tractor, is evident from an obvious recognition in the sec- 
tion of a distinction. A person could not, at the same 
time, be a contractor and subject to indictment for so be- 
ing, and by the very same contract or agrecment a mere 
recipient of profits. &, under the second clause of section 
58. The cvntract hetween Hamilton and the company 
cannot be void, as rasdle by the company while a member 
or members of the directory were concerned in that con- 
tract, because it had to be made before Sexton and Bray- 
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man could receive any money under it. When ILlamilton’s 
contract was made, these directors had no interest in a 
contract which I[amilton had with the company. A cor- 
tract before that time between them and Hamilton, by 
which they were to have a share of the profits, &., of the 
contract he might make with the company, if it did not 
make them co-contractors, could have had no effect what- 
ever upon IIamilton’s contract with the company. It isa 
collateral contract to IIamilton’s construction contract, and 
its validity is determined by section 58. The construction 
of section 59, contended for by defendant’s counsel, makes 
all contracts entered into with the directory containing a 
member who had violated section 58, null and void, al- 
though the other members were ignorant of the violation 
of that contract by such director, and although the subse- 
quent contracts have no connection whatever with that to 
which such director’s contract may relate. 

If such a construction is to prevail, no one would be 
safe in making a contract with a railroad company, for the 
most diligent inquiry to ascertain if any director had been 
guilty of a violation of section 58 would most probably be 
unavailing, as a director concerned in a contract in disre- 
gard of that section, wonld be interested and anxious to 
conceal it to avoid a criminal prosecution. So if the con- 
struction of the two sections prevails, which our associates 
favor, then not only is Hamilton’s contract void, but all 
sub-contracts made by him, and all contracts made by such 
sub-contractors with teamsters and day-laborers are also 
null and void. A construction of these sections which 
would work sneh manifest injustice in hundreds of cases 
which might be supposed, in addition to those already suv- 
gested, should not be adopted, unless it be clearly indicate: | 
by their phraseology. The express terms of the statute, 
as we have seen, do not declare, nor is it a necessary im 
plication from any words employed in either section, | 
demanded by the spirit and purpose of the act, that an 
coutract shall be affected by the provisions of those s. 
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tions, except the very contract named therein, and for en- 
tering into which the officer or employee is indictable for 
a felony. It forbids an officer from being a contractor with 
the company, or receiving any proceeds of a contract of 
another, and avoids all such contracts made by the officer. 
This is the scope and meaning of the two sections, we 
think; and as a contract to share in the profits of another 
who has a construction contract, does not make the officer 
a contractor with the company, it is only null and void 
under other provisions of the sections, and would have 
been if not declared so by the statute, because a contract 
to receive what the oflicer would have been guilty of a 
felony for receiving; but it has no effect upon that other 
contract. 

But conceding that Hamilton’s construction contract 
was tainted with illegality and void, because Sexton and 
21, noxs; illegal ayman had an interest, yet these bonds 
Cae. were not made in furtherance of that con- 
tract, or in compliance with any of its provisions, but were 
made to be used by the company as occasion might require, 
and after the completion of the work by Hamilton, under 
his contract, were delivered to him in payment therefor. 
The consideration for this transfer was neither immoral nor 
wegal. As the work done by Hamilton could not be return- 
ed to him, and was valuable to the company, there was a 
moral obligation resting upon it to pay Hamilton its value, 
notwithstanding the original contract under which that 
work was done could not be enforced. There being a valid 
consideration to support the promise contained in the bonds, 
and it being unnecessary for Seelye, in making out his case, 
to rely upon the illegal contract with Hamilton, his right to 
recover cannot be successfully questioned. Gwinn v. Simes, 
61 Mo. 335; Buck v. Albee, 26 Vt. 184; Thomas v. Brady, 
10 Barr 164; Scott r. Duffey, 14 Pa. St. 18; Lestapies v. 
Ingraham, 5 Pa. 8t. 81. Thejudgment of the cireuit court 
is reversed and the cause remanded, to be proceded with as 
heretofore directed. Napron and Hovau, JJ., concur. 
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On Motion for Rehearing. 


Suerwoop, C. J.—We shall decline any further discus- 

sion as to the Seclye bonds, as a majority of the judges 
@2. rorrclosurtor remain as to them of their original op.nion. 
diction. “Nor shall we enter upon any discussion re- 

specting the legality of ceitain stock subscriptions made by 
counties to the capital stock of the Cairo & Fulton Rail- 
road Company, because not at all necessary to a proper 
determination of this case. It orly remains to consider 
the question of jurisdiction. The statute prov.des that in 
suits for the foreclosure of mortgages of real estate, “the 
petition may be filed in any county where any part of the 
mortgaged premises is situated.” 2 Wag. Stat., § 3, p. 
954. The statutory provision in respect to personal actions 
is more emphatic, requiring that “ suits instituted by sum- 
mons, shall, except as otherwise provided by law, be 
brought: First, When the defendant is a resident of tho 
State, either in the county within which the defendant *c- 
sides, or in the county within which the plaintiff resides, 
and the defendant may be found,” and yet it was held in 
reference to this statute, in the case of Hembree v. Campbell, 
8 Mo. 572, that though the cuit was brought in the county 
in which the plaintiff resided, and service had upon the 
defendant in the county of his residence, unless a plea in 
abatement to the jurisdiction of the court over the person 
of the defendant, was interposed in the first instance, the 
objection on the score of lack of jurisdiction could not 
subsequently be successfully raised. And this, upon the 
generaly recognized ground that the court had jurisdiction 
over the subject matter of the suit, and that the defend- 
ant’s plea to the merits acknowledged jurisdicticn over his 
person, and precluded objection on account of absence of 
reguiarity in the instituting of the action. So, also,’in 
Ulrici v. Papin, 11 Mo. 42, where the then existing statute 
required “suits in equity concerning real estate, ov whereby 
the same may be affected, shai} be brought in the county 
within which such real estate or a greater part thereof 1s 
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situate,” and by demurrer to tie vill it was objected that 
the suit was not brought in the proper county in cunfor- 
mity with the statutory provision, Judge Scott remarked : 
‘* That it does noi clearly appear where the greater part of 
the Jands lie. ‘This o'ection, if tenable, shou'd have been 
raised by a viea io the jur'sdiction.” And the same learned 
judge remarks, in Hembree v. Campbell, supra, “ No principie 
i3 betier estabiisned than that a p'eain bar isa waiver of 
all dilatory matier of defense. Thai ihe maiter of abate- 
ment was appavent upon the writ can make no difference. 
Such matters are and snou'a be pleaded.” And p eas to 
the jurisdiction are a3 necessary in jova] as in transitory 
actions. 1 Tidd Prac., 630. 

ft is not meant to convey the idea that the mere faii- 
are to plead to the jumsd:tion of the court would have 
the effect ic econ*er jurisdiction where none existed before; 
for it is well sett'ed that even consent of parties cannot 
confer jurisdiction. Stone v. Corbeti, 20 Mo. 350. But ail 
eireuit courts have a genera! jurisdiction over the fore- 
closure of mortgages. ‘This is proven by the fact that 
changes of venue may be taken by consent of parties to 
distant counties and circuits in the prosecution of foreclos- 
ure proceedings, as well asin other suits. 2 Wag. Stat., 
§ 4, p. 1005. That the circuit court of Mississippi county 
was of opinionit bad cognizauce of the cause, is conclusively 
shown by the fact that it proceeded to judgment therein. 
As was said in a somewkat analogous case, the holding 
-ognizance of the cause was a “judiviail assertion” of the 
right so to do. Bouldin v. Ewart, 63 Mo. 330. After a 
eourt, which has genera! jurisdiction over a certain class 
of canses, proceeds without objection to the hearing and 
letermination of a cause belonging to that class, it is quite 
too late in this court to raise objections te the irreguiar 
oxercise of such jurisdiction ; such objections, even if orig- 
inally valid, lose their foree when waived by pleading to 
the merits, And we can discover no difference in princi- 
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ple between this case and that of Jdembree v. Campbell, su- 
pra. The motion for rehearing, is, therefore, overruled. 
All concur. 


Tue Strate vy. Meek, Appellant. 


!. Abortion. An indictment for procuring an abortion is bad if it 
“oes not aver that the abortion was not advised by a physician to 
be necessary to preserve the life of the woman. Wag. Stat., 2 34, 


p- 450. 
2. Jeofails. The provision of the statute of jeofails that ‘no indict- 
iment shall be deemed invalid * * for want of the averment of 


any matter not necessary to be proved,” (Wag. Stat., 3 27, p. 1090,) 
applies only toaverments of such matters as are not necessary con- 
stituents of the crime charged, not to such as are essential but need 
no proof on the part of the State in the first instance, because there 
isa legal presumption of their existence. 


Appeal from Livingston Circuit Court.—llon. E. J. Broappus, 
Judge. 


R=VERSED. 


Shanklin, Low & MeDougal and John E. Wait for ap- 
] ellant. 


7. J.. Smith, Attorney-General, for the State. 


Hoven, J.—The defendant was indicted for procuring 
an abortion. The section of the statute under which the 
indictment was drawn provides that every person “who 
shall willfully administer to any pregnant woman any med- 
icine, drug or substance whatsoever, or shall use or employ 
any means whatsoever with intent thereby to procure abor- 
tion or the miscarriage of any such woman, unless the same 
shall have been necessary to preserve the life of such 
woman, or shall have been advised by a physician to be 
necessary for that purpose, shall, upon conviction, be ad- 
judged guilty of a misdemeanor.” The material portions 
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of the indictment are as follows: “The grand jurors, &c., 
upon their oaths, present that Orlando Meck, late of the 
county aforesaid, on the day of December, 1874, at, 
&e., did willfully and unlawfully administer to one Ara. 
bella Tronsue, a woman then and there being pregnant 
with cluild, a large quantity of medicine, with intent thereby 
to procure abortion and miscarriage of the sail Arabella 
Tronsue, the administering of said medicine to said Ara- 
bella Tronsue not being then necessary to preserve the life 
of said Arabella Tronsue; and the grand jurors further 
present that said Orlando Meek fled from justice 1m this 
‘ause in the month of May, 1875, and against the peace 
and dignity of the State. And the grand jurors aforesaid, 
upon their oaths aforesaid, do further present that Orlando 
Meek, Jate, &e., on, &e., at, &c., did willfully and untaw- 
fully administer fo one Arabella Tronsuc, a woman then 
and there being pregnant with child, a large quantity of 


medicine and drugs, with intent thereby to procure abor- 
tion and miscarriage of the said Arabella Tronsue, the 
administering of said medicine and drugs to said Arabella 
Tronsue not being then necessary to preserve the life of 
said Arabella Tronsue, and against the peace and dignity 
of the State.” 

The indictment, it will be perceived, fails to negative 
one of the exceptions contained in the statute defining the 
offense. The defendant moved to quash the indictment 
because it did not negative both of said exceptions. This 
motion was overruled, and the defendant was tried and 
convicted. A motion to arrest the judgment for the rea- 
sons stated in the motion to quash, was also overruled, and 
the case comes here by appeal. 

The indictment before us is in form like that in the 
ease of the State v. Van Ilouten, 837 Mo. 557. The circuit 
court, in that case, quashed the indictment on a motion 
assigning as grounds therefor, that it did not state facts 
sufficient to constitute any offense, and that it did not 
specify or describe the kind, quantity and quality of med- 
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icine alleged to have been administered. This court held 
that the circuit court erred in quashing the indictment “ for 
the reasons set forth in the motion;” that it was unneces- 
sary to allege the kind, quantity or quality of the med 
cine administered ; and that the nrst cause assigned, that 
the indictment did not s.ate facts suflicicnt to constitute 
any offense, was too general, and should have been disre- 
garded, as under our statute a motion to quash must dis- 
tinctly specify the grounds «f objection. In that ease, it 
will be seen, this court did not pass; upon the ettect of the 
failure to ne ative te exception referred to, for the reason 
tnat the point was not specifically presentel in the motion 
to quash. 

All the authorities agree that when the exception con- 
stitutes a part of the description of the offense sought to 
1. ABORT.ON, be charged, the indictment must negative the 
exception, otherwise no offonse i; charged. State v. Shif- 
leit, 20 Mo. 415; State v. Sutton, 24 Mo. 377; Commonwealth 
rv. ITart, 11 Cush. 130; State v. Barker, 18 Vt.195. An in- 
dictment which should charge situply that the defendant 
produced an abortion, would charge no offonss under the 
statute; for abortion is an offense only when it is not nec- 
essary, and is not advised by a physician to be necessary 
to save the life of tho mother. For the same reason it 
would be insufficient to charge only that abortion was pro- 
duced when it was unnecessary to savo the life of the 
mother, as it may have been advised by a physician to be 
necessary to save the mother’s lifo, although in fact it was 
not so necessary; aadin that event the stotute declares that 
the person producing it is guilty of no crime. It is mani- 
fest, therefore, that when the exceptions are contained in 
the clause of the statute dehning the offense and constitute: 
a part of tne description, the exceptions must be nega- 
tived. 

It may sre;uently happen, however, that the barden 
of proof as to one or more of the exceptions contained in 
a statute delimmyg an oflense, may, from the nature of the 
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exceptions, be cast upon the defendant. Thus in the case 
ot the State r.. Lipscomb, 52 Mo. 82, which was an indict- 
ment fer selling hquor without a hcense, this court said : 
‘When the subject matter of the negative averment lies 
peculiarly within the knowledge of the other party, the 
averment 1s taken as true, unless disproved by that party.” 
But this rule does not dispense with the necessity for such 
averment; on the contrary, 1t plainly recognizes the pro- 
prety of such averments and treats them as proved, unless 
disproved by the defendant. Thus in cases like the one 
before us, it has been heid that while it is necessary for the 
State to produce some evidence that the abortion was un 
necessary to save the life of the mother, the burden of 
showing that 1t was advised by a physician to be necessary 
tor that purpose, 1s upon the defendant, and this for the 
reason that trom the very nature of the case it might be 
impossible for the State to prove that such advice was not 
given, while test:mony that it was so advised, being in its 
nature of a secret and confidential character and peculiarly 
within the knowledge ot the defendant, could generally be 
eas!ly produced by him. Joody v. The State, 17 Ohio St. 
110. 
It 1s contended, however, on behalf of the State, the’ 
masmuch as the burden of proof is not on the State as to 
~2. JEOFAILS. the negative averment now under considera- 
tion, that under the stutute of jeofails which declares that 
*no indictment shali be deemed invalid * * tor 
want ot the averment ot any matter not necessary to be 
proved,” it is wholly unnecessary that the indictment 
should contain an averment that the abortion was not ad 
vised by a physician to be necessary for the preservation 
of the life of the mother. This argument is, in our opin- 
ion, unsound, The statute of jeofails above cited, was 
intended to apply only to immaterial averments, such as 
are nct necessary constituents of the crime charged, and 
need notin any way be made to appear. The exception 
we are considering 18 a part of the description of the 
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offense, and, therefore, material. Nor can it be said with 
legal accuracy that an averment as to this exception is not 
necessary to be proved; for under the rule laid down in 
the State v. Lipscomb, and Moody v. The State, supra, it is 
to be considered as proved, if it is not disproved by the 
defendant. Surely the law would not be careful to declare 
that under certain circumstances we are to consider an 
averment as having been proved which it is unnecessary to 
prove. If testimony should be introduced by the defend- 
ant tending to show that he was within the exceptions, the 
State would have to rebut such testimony, or there could 
be no conviction. The argument for the State fails to dis- 
tinguish between. a rule of pleading and a rule of evi- 
dence. 

It is quite plain to us that the statute was not intended 
to apply to negative averments the burden of disproving 
which is on the defendant, and which are to be taken as 
true unless disproved, but to 1mmaterial averments which 
it is unnecessary for the State in any way to establish, by 
legal presumption or otherwise, as was the case in the State 
rv. Ldmundson, 64 Mo. 398. The principle here applied is 
constantly acted upon in trials under indictments for sell- 
ing liquor without license. State v. Jaques, 68 Mo. 260. 
The judgment of the circuit court will be reversed and the 
cause remanded, with directions to the circuit court to 
quash the indictment. All the judges concur. 


McCormick, Appellant, v. Tuk Kansas Crry, St. Josepu & 
Counci, Biurrs Rar~roap Company. 


!. Collection and Discharge of Water upon Neighboring 
Lands. A land owner has no right to concentrate into one stream 
the water coming upon his own land and discharge it upon his 
neighbor’s. Even if it would naturally flow in that direction, the 
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concentration would necessarily increase the injury, and for this an 
action would lie. 


9 


2. Case Adjudged. A railroad company, in constructing its road 
across a basin-shaped piece of low land, raised an embankment with 
a culvert or water-way, through which water, collected on one side 
of the road from the adjacent high lands and from the overflow of 
a neighboring creek, escaped to the other side and damaged the 
adjoining premises. J/eld, that the company was liable; and so far 
as the overilowed water from the creck contributed to the injury, 
the liability was the same, whether the oy: rflow was caused by the 
act of the company in building a bridge over the creck too narrow 
for the volume of water or not. 


Appeal from Buchenan Circuit Court.—Hon. Jos. 2. Grusn, 
Judge. 


REVERSED. 
Ben. Loan for appellant. 
Willard P. llall for respondent. 


Napton, J.—When this case was here in 1874, (57 Mo. 

33,) the court clearly indicated the ground upon which 
the plaintiff’s right of recovery must be based. The opin- 
ion in the case adopted the views of Lowrie, J., in Kauff- 
inan v. Griesemer, 26 Pa. St. 415. And Idoubtif they can 
le expressed more forcibly cr plainly than in the very lan- 
guage of thiseminenat judge: “ Where two fields adjoin,” 
says Judge Lowrie, “and one is lower than the other, the 
lower must necessarily be subject to all the naturai tiow of 
water from the upper one * * lience the owner 
of the lower ground has no right to erect embankments 
whereby the natural tiow of the water trom the upper 
ground shall be stopped; nor has the owner of the upper 
ground a right to make any excavations or drains by which 
the flow of water is diverted trom its natural channel, and 
a new channel made on the lower ground; nor can he col- 
lect into one channel waters usually flowing off into his 
neighbor’s tields by several channels, and thus increase the 
wash upon the !ower fields. * * ir the owner of 
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the upper ground wrongfully direct an unnatural quantity 
of water upon the ground of a lower neighbor, by collect- 
ing several streams together and discharging them at one 
place, er by any other means, the neighbor below may have 
an action against him.” This principle is recognized by 
the Supreme Court of New York in Waffle v. N. Y. Cen- 
tral Ie R..Co., 58 Barb. 413: “ Every person has the un- 
questionable right,” says Judge Thompson of that court, 
“to drain the surface water from his own land, to render 
it more wholesome, useful or productive, or even to gratify 
his taste or will, and if another is inconvenienced or in- 
cidentally injured thereby, he cannot complain. No one 
can divert a natural water course and stream through his 
land, to the injury of another, with impunity; nor can he, 
by means of drains or ditches, throw the surface water 
from his own land upon the land of another, to the injury 
of such other. But where a person can drain his own land 
without turning the water upon the land of another, or 
where it can be done by drains emptying into a natural 
stream and water course, there can be no doubt of his right 
thus to drain even though the effect may be to increase the 
volume of water unusually at one season of the year, or to 
diminish the supply at another.” 

These general principles were in truth drawn from 
the Roman law, but fully recognized to be sound in Eng- 
lish and American adjudications, and were the basis of the 
decision of this court when the case was here before. As 
Judge Vories, who delivered the opinion of the court, ob- 
served: “The plaintiff compiains that the defendant had 
so constructed its road that tre embankment made there- 
for had collected a large body of surface and overflowed 
water on the east side of its road-bed, where the same ad- 
joined the Jand of plainti, and that after said water had 
been so collected in a large body or pond, the defendant 
negligently and maliciously cut an artificial channel from 
said body of water through the embankment of its road- 
bed, and drained all of said large body of water on to plaint- 
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iff’s land, by which plaintiff was damaged,” &&. And the 
ju lge proceeded to say that an instruction to the jury which 
declared in effect that if the defendant did this act charged, 
in the manner charged, defendant was liable, was a proper 
instruction, and should have been given. The words “ neg- 
ligently and maliciously ”’ seem to be merely ornamental 
in this case—it is immaterial about the motive or the care 
except as it affects the amount of damages. It is not 
likely that the defendant paid any attention except to the 
interests of the company, or put in the culvert for any 
purpose other than the protection of their road. The 
question is, whether they had the right to do this, to the 
injury of plaintiff. 

The theory of the present action is based on the follow- 
ing facts stated in the amended petition: The plaintiff 
owns fifty acres of land on the west side of the railroad, 
and charges that on the east side of said road a large body 
of water was collected by the embankment on which the 
road was built, partly from the high lands adjoining, but 
principally from the overflow of Contrary creek, and the 
back water from it produced by a bridge over it, built by 
defendant, which is alleged to be too narrow to allow the 
water, in heavy rains, to pass through it, and that in 1870 
the defendant put a culvert or box or artificial channel, 
which discharged all the water thus collected upon plaint- 
iff’s land and produced the injuries complained of. As 
the plaintiff took a non-suit because .of tie instructions 
given by the court, the only question for our consideration 
is, whether these instructions were a fair exposition of the 
law to the jury, as it had been previously declared by this 
court, and since the propriety of instructions depends very 
much on the tendency of the evidence, one way or another, 
and they are not designed to be mere abstractions, it is 
proper, in order to determine their propriety, to look into 
the facts sworn to and those denied by the witnesses at the 
trial. 

The facts which the plaintiff’s evidence tended to 
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prove, whether to the satisfaction of the jury or not is not 
mnaterial, were about these: The plaintiff was the owner 
of fifty acres of land on the west side of the defendant’s 
railroad, and a portion of it, from two to four acres, was 
in a piece of low bottom two or three feet lower than the 
surrounding ground, and this low ground or basin extended 
over the road on the east side of it, to the extent of six or 
four acres—the witnesses (differing as how the railroad di- 
vided this swag; all this low ground had been cultivated 
every year for twelve or sixteen years before the road was 
built. The road ran north and south and divided this bot- 
tom or basin, as has been stated, leaving two or four of the 
eig!it acres on the west side. Forty or fifty rods north of 
this basin, the road crossed a creek called Contrary creek, 
which ran from east to west, and a bridge was built over 
it hy the defendant, which, however, in heavy rains and 
Ligh water did not allow all the water to pass through, 
but backed up the water so as to flow back through the de 
pression necessarily made by the embankment on which 
the track was laid, into the basin and occasioned a stand- 
ing pond on the east side of the track, sometimes three or 
four feet deep, and occasionally, in heavy rains, overflowing 
the track. To prevent this, I suppose, the defendant in No- 
vember, 1870, cut a sluice or box thirteen by eighteen inches 
in the lowest part of this depression, and this of course 
threw all this water, thus collected both from the high 
lands adjoining and from the back water of Contrary 
creck, when the rainy season of June, 1871, came on, into 
plaintiff’s field, destroyed ten acres of corn he had planted 
there, filled up the eellar ot his house, which is not in the 
the basin, but thirty or fifty rods from it, ruined his well, 
destroyed his garden and perhaps occasionea ill health in 
his family 

Supposing these facts to have been established, the 
liability of defendant to an action for the damages occa- 
sioned thereby, is plain if the doctrine asserted in this case 
before, and in all the cases on this subject, so tar as 1 have 














864 SUPREME COURT OF MISSOURI, 


McCormick v. The Kansas City, St. Joseph & Council Bluffs Railroad Company. 


observed, is to be adhered to. Let us then compare ‘the 
instructions given with this theory of the law. The first 
instruction for defendant is as follows: “The defendant 
had a right to construct its railroad so as to permit the 
water in proof to flow as it would have done if said rail- 
road had not been made. And if the jury believe from 
the evidence that if said railroad had not been made, the 
water in proof weuld have overflowed the land of plaintiff 
and would have done the same injury to plaintiff’s land 
and premises, and to the crop of corn growing on said land, 
and made said land as wetand unfit for cultivation, as was 
done by the water flowing through the culvert in proof, 
they will find for defendant.” 

There was no evidence whatever to justify such an in- 
struction. It was submitting to the jury a question of fact, 
upon which all the evidence as to the land before and after 
the road was built, contradicted the hypothesis which they 
were authorized to find, and which, from its very nature, 
was impossible. The object of this instruction, as of the 
one succeeding it, seems to have been to impress upon the 
jury that if the same amount of water would have fallen 
on plaintiff’s land, without any railroad embankment, that 
was conveyed to it through this artificial channel made by 
the defendant, the construction of this culvert or box was 
no ground of action. But this, as we have seen, is not the 
law. There is a great difference between allowing the sur- 
face water and the water accumulated by the overflow cf 
the creek, to pereolate through a thousand or ten thousand 
avenues, as it would have done it no railroad was there to 
intercept it, and by an embankment gathering it into one 
pond and precipitating it through a single channel upon 
plaintiff's land. And this is exactly what the court de- 
clared the defendant had a right to do, in the fourth in- 
struction, and what this court declared in the former opinion 
the defendant had no right to do. 

‘Lhe fourth instruction 1s as follows: “'The defendant 
had the mght to construct all such culverts or drains as at 
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any time might be found proper for tle protection of the 
road-bed from water backed up against the road bysover- 
flow of a creek or excessive rains, although such culvert 
or drain may have caused such overflow or rain to flow in a 
different direction or greater quantity than it had done be- 
fore such embankment or culvert was made; and in con- 
structing such culvert defendant was only required to use 
reasonable care, considering all the circumstances at the 
‘time of such construction.” 

The fifth instruction is,as follows: “ Though the 
jury find from the evidence that in June, 1871, the stream , 
called Contrary creek broke through or overflowed its nat- 
ural banks and passed into the ‘basin mentioned, and 
through the culvert or waterway placed in said basin by 
defendant, under or across the embankment made by de- 
fendant, dividing said basin, and upon plaintifF’s land, and 
thereby caused the injuries complained of herein, yet the 
jury must find for defendant, unless they further find from 
the evidence that said stream did, at the time of the in- 
jury so complained of, break through or overflow its banks 
in the manner and with the effect as above stated, in con- 
sequence of improper or negligent construction of the 
bridge across said stream used as a railroad bridge by de- 
fendant.” 

This instruction is of the same complexion as the 
others which were given. It evades the gravamen of the 
charge, which was the precipitation of a large body of 
water collected by the road-bed on the plaintiff’s land. It 
is immaterial how the water got there, whether by natural 
channels from the hills or highlands, or by back water from 
the creek; the defendant had no right to concentrate it in 
a single channel and force it on to plaintiff’s land. This 
is the doctrine as established by all the authorities, and 
the sutliciency or insutliciency of the bridge was entirely 
immaterial, if the back water from the creek did, in point 
of fact, find its way into this basin. The detendant had a 
right, undoubtedly, te protect its road, and to do so had 
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an unquestionable right to draw off the water, but not so 
as to be injurious to his neighbor. It must be drawn off in 
some natural channel—some stream in the vicinity, if any 
such existed, or by a variety of channels, or, in short, by 
any means defendant might select or prefer, provided neo 
damage was done to others by the plan adopted. The in- 
struction in regard to damages was correct. If no evidence 
was given in relation to the pecuniary losses of plaintiff, 
the jury would, of course, liave no basis on which to find 
more than nominal damages. 

In regard to the evidence excluded, of the witness 
Rector, the court may have been right on the theory of the 
ease adopted by the circuit court, but I think the evidence 
was of no consequence, and whether excluded or admitted, 
was immaterial, since other evidence clearly showed that 
the elevation of the embankment of the road would neces- 
sitate a consequent proportionate depression, and this de- 
pression would suffice to carry off the back water down 
to the basin or pond. The evidence, I think, should have 
been admitted upon the theery which this court sanctioned, 
but it was not material to a recovery. The judgment will 
be reversed and the cause remanded. Norton and Henry, 





JJ., coneur. 


Hoven, J., Dissentinc.—The defendant's road running 
north and south bisects an elliptical basin with no out-let, 
having a superficial area of about eight acres, and its great- 
est diameter east and west, which annually received the 
surface water from the surrounding country, and at its 
eastern extremity an occasional overficw from Contrary 
creek, 

In November, 1870, the defendant, in order to protect 
its embankment on which its track was laid across said 
basin, put in and through said embankment in the basin ar 
18x18 inch box, eighteen inches below the ties, to prevent 
the surface water from so accumulating on the east side of 
the road-bed as to flood the track. Six months after this 
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sluice-way was constructed, that is in June, 1871, the east 
side of the basin was flooded by an overflow from Contrary 
creek, and a portion thereof ran through the sluice-way 
into the western half of the basin and injured the plaintitf’s 
‘orn which was in and around the basin on the west side 
of the railroad. It is quite plain that the water ran just 
where it would have run, and in tess quantity than it would 
have run it there had been no embankment across the 
basin. Forthe top of the slaice-way being eighteen inches 
below the ties, there was a depth of from one to three feet 
of water, which was kept back from the western portion 
of the basin, and the surplus gradually ran through, as it 
xseenmulated and spread out‘in the basin on the west. 
This state of facts fully warranted the coart in giving the 
first and second instructions asked by the defendant. I[n- 
struction numbered four is in conformity with the decision 
of this court when the case was here before. 57 Mo. 433. 
As the petition charged that the negligent construction by 
she defendant of its bridge over Contrary creek, caused 
the overflow, it follows that instruction numbered five was 
properly given. Instruction numbered seven is undoubt- 
edly the law, and in view of the testimony offered, was 
properly given. These were all the instructions given for 
the defendant, and the plaintiff took a non-suit. 

When this case was before this court in 1874, Judge 
Vories, in delivering the opinion of the court, said: “The 
general rule, however, is, that either municipal corpora- 
tions, or private persons, may so occupy and improve their 
land, and use it for such purposes as they may see fit, either 
by grading or filling up low places, or by erecting build- 
ings thereon, or by making any other improvement thereon 
to make it fit for cultivation or other profitable or desirable 
enjoyment; and it makes no difference that the effect of 
such improvement is to change the flow of the surface 
water accumulating or falling on tlie surrounding country, 
so as to either increase or diminish the quantity of such 
water, which had previously flowed upon the land of the 
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adjoining proprietors to their inconvenience or injury. 
Ang. Wat. Coouses, p. 122, § 108, and following, and cases 
there cited; Goodale v. Tuttle, 29 N. Y.459; Waffle v. N 
Y. Central R. R. Co., 58 Barb. 413; Turner v. Inhabitants, 
fe.,13 Allen 291; Iniler v. The City of Springfield, 55 Mo. 
119, and cases there cited. The same rule would apply 
to water flowing over the country which had escaped from 
the banks or natural channel of a running stream of water 
by reason of a flood in the stream occasioned by heavy 
rains or the melting of snow upon the surrounding coun- 
try.” In the further discussion of this subject, Judge 
Vories, in speaking of the rights of the owner of land, 
said: ‘ Ile must improve tnd use his own lands in a reas 
onable way, aud in so doing he may turn the course of and 
protect hisown land from the surface water flowing thereon. 
and he will net be liable for any incidental injury occa- 
sioned to others by the changed course in which the water 
may naturally flow, and for its increase upon the land of 
others. Each proprietor in such case is left to protect his 
own lands against the common enemy of all. In the pres- 
ent case the plaintiff complains that the defendant had so 
constructed its road that the embankment made therefor 
had collected a large body of surface and overflowed water 
on the east side of its road-bed where the same adjoined 
the land of plaintiff, and that after said water had been so 
collected in a large body or pond, the defendant negli- 
gently and maliciously cut an artificial channel from said 
body of water through the embankment of iis road-bed 
and drained all of said large body of water on the plaint 
iff’s land, by which plaintiff was damaged, &c. The first 
instruction asked by the plaintiff told the jury in effect, 
that if the defendant did this act charged in the petition, 
in the manner therein charged, the plaintiff had a right to 
recover. We think this instruction ought to have been 
given.” 

There can be no question as to the correctness of these 
views, and I have made such copious extracts from the 
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opinion of the court for the reason that it was delivered 
in the same case now before us. The testimony in the 
cause was not preserved in the former bill of exceptions. 
rhe transcript simply stated that there was testimony 
tending to prove the allegations of the petition. Now the 
case is materially different. The testimony shows that the 
defendant did not collect a large body of water on the east 
side of its road-bed, and after so collecting it, construct an 
artificial channel and precipitate the whole thereof upon 
the plaintiff. Judge Vories recognized the right of the 
defendant to drain the surtace water from its road-bed so 
as to preserve the same for continued and profitable use, 
and said that such drainage should be made by means of 
culverts or otherwise, “so as to occasion no unnecessary 
inconvenience or damage to plaintiff,” citing Kauffman v. 
Griesemer, 26 Pa. St. 415 and note; Waffle v. N. Y. Cen. 
tral R. R. Co, 58 Barb. 418. These cases were suits for 
the obstruction of water courses or running streams, and 
not for the diversion of surface water, and the opinion of 
the court as to the right of the owner of land to protect it 
against surface water is not based upon them, as a refer- 
ence to the cases cited will show. Yet in the first of these 
cases, Woodward, J., who delivered the opinion of the 
court, after citing Martin v. Riddle,, and other cases, said : 
“These cases recognize the principle that the superior 
owner may improve his lands by throwing increased waters 
upon his inferior through the natural and customary chan- 
nels, which is a most important principle in respect not 
only to agricultural, but to mining operations also.” And 
in Martin v. Riddle, which was the case of a running stream, 
Lownie, J., speaking Of the land owner, said: “So, also, 
he may use proper means of draining his ground where it 
is too moist, and discharge the water according to the nat- 
ural channel, even though the flow of water upon his neigh- 
bor be thereby somewhat increased.” I am of opinion 
that the judgment of the circuit court should be affirmed. 
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WooLpRIDGE v. QuryNn et al., Plaintiffs mm Error. 


i Judgment nune pro tune. The fact thaca judgment is not 
such a one as the statute authorizes will not warrant the entering 
of a proper: judgment, at a subsequent term, nunc pro tunc. This 
can never be done without proof that the judgment entered is not 
the one rendered by the court. 

x. Repilevin: rorm or supGMent ix. While a party toa repievia 
suit cannot be compelled to elect whether he will take the propert, 
or its value before the property has been delivered to the sherifl 
under the judgment of the court, yet, when he does so elect, after 
a verdict in his favor, tne court may properly reader a simple 
money judgment. (Following White v. Graves, 68 Mo. 218.) 


Error to Chariton Circuit Court—Hox. G. D. Buruess, 
Judge. 


REVERSED. 


L. H. Waters for plaintiffs in error. 


Chas. Hammond and A. W. Mullins for defendant in 
error. 


Hoven, J.—The plaintiff, Wooldridge brought an ac- 
tion in the circuit court of Chariton county, against Sidney 
Quinn, the defendant, to recover the possession of a stock 
of merchandise. Quinn retained possession of the prop- 
erty, giving a bond therefor as provided by law. At the 
November term, 1869, of said court, a trial was had and 
the jury returned a verdict that the plaintiff was entitled 
to the possession of the property sued for, and assessed its 
value at $788.50. The following judgment was then en- 
tered of record: “Thereupon plaintiff elected to take the 
value of the property so assessed. It is, therefore, consid- 
ered, ordered and adjudged by the court that plaintifi 
recover against said defendant, Sidney Quinn, and E. A. 
Holeomb, G. 8S. Quinn, M. R. Williams, Sarah B. Quinn, 
Robert H. Quinn, George Draper, G. M. Quinn, James W. 
Barnes and Thomas Ferguson, as his securities, the sum 
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of $788.50 for his debt and damages, with interest thereon 
at the rate of six per cent. per annum, together with all 
his costs by him avout his suit in this behalf expended, and 
have execution therefor. ’ 

At the May term, 1874, the plaintiff filed a motion to 
correct said judgment, for the reason that the judgment 
entered was not authorized by the statute, and that the 
court should have rendered judgment for a return of the 
property, or that defendant pay the assessed value thereof 
at plaintiff’s election. On the hearing of this motion at 
the May term, 1876, the plaintiff read in evidence the 
minutes made by the clerk in the case, in which the verdict 
of the jury was followed by the entry, “plaintiff elects to 
take the money.” The defendant introduced the clerk of 
the court, who testified that upon the rendition of the ver- 
dict, the plaintiff, in open court, elected to take the value 
ot the property. The defendant also introduced testimony 
showing that Quinn was insolvent, and that the goods in 
controversy had long since been disposed of by him. 
Thereupon the court sustained the motion and rendered a 
judgment that the defendants return the property or that 
they pay the assessed value thereof, at plaintiff’s election. 
The defendants exe2pted to this action of the -court, and 
have brought the case here by writ of error. 

The court erred in correcting its judgment. Undoubt- 
edly, when the clerk fails to enter a judgment which has 
| supewent wune Deen rendered, “ or enters up the wrong judg- 
eatin ment,” the court may, upon proper evidence 
of that fact, correct the error and order the proper entries 
to be made atany time. Gibson v. Chouteau’s Heirs, 45 Mo. 
171; Priest, Admr., v. McMaster, Admr.,52 Mo. 60; Fletcher 
v. Coombs, 58 Mo. 430. But there was not a scintilla of 
testimony to show that the clerk had entered up the wrong 
judgment. It is the duty of the clerk to enter up the 
judgment which the court renders, no matter how erroneous 
orillegal that judgment may be. It 1s not for the clerk to note 
the errors of the court and correct them. Whenever the 
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clerk enters the judgment which the court has rendered,it . 


cannot be said that he has entered up the wrong judgment, 
and the legal presumption is, that the clerk did his duty, 
and that the judgment entered by the clerk is the judg- 
ment which was rendered by the court. Long v. Joplin 
Mining & Smelting Co., 68 Mo. 431; Freeman on Judgs., § 
70; Jones v. Hart, 60 Mo. 351; Rogers v. Bradford, 8 Bush 
164. The only competent evidence bearing upon the judg- 
ment entry which was offered by either party, was the 
entry in the minutes of the clerk, and by this entry it ap- 
peared that immediately upon the rendition of the verdict 
the plaintiff elected to take the money value of the prop- 
erty sued for. The judge’s minutes were not offered in 
evidence. There is nothing, therefore, to overcome the 
legal presumption that the judgment entered was the judg- 
ment rendered by the court. On the contrary, the minutes 
of the clerk sustain the judgment as entered. 

This judgment is not an erroneous one. It was ex- 
pressly decided in White v. Graves, 68 Mo. 218, that while 
2 REPLEVIN: form ® Party cannot be compelled to elect whether 
of judgmentin. he will take the property or its value before 
the property has been delivered to the sheriff under the 
judgment of the court, yet, that when he does so elect, 
after a verdict in his favor, the court may properly render 
a simple money judgment in pursuance of such election. 
The judgment of the circuit court must, therefore, be re- 
versed. 


Cote, Appellant, v. Parker. 


Mistaken Po3session, when Adverse. Where the owner of 
a tract of land takes into his inclosure adjoining land which does 
not belong to him, the possession of the latter will be deemed ad - 
verse to the true owner if it is held under the belief that the land 
liés within the bounds of his own tract, and without any purpose of 
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surrendering it to the true owner when the true line shall be as- 
certained. (Following Walbrunn v. Bullen, 68 Mo. 164.) : 


Appeal from Johnson Circuit Court.—Hon. F. P. Wriaut, 
Judge. 


| 


AFFIRMED. 
Walker § Field and Alexander § Chiles for appellant. 
H. C. Wallace and Crittenden § Cockrell for respondent. 


Henry, J.—This was an action of ejectment in the 
common pleas court of Lafayette county, taken by change 
of venue to the circuit court of that county, and from that 
court by change of venue to the Johnson cireuit court, in 
which a trial resulted in a judgment for defendart, from 
which plaintiff has appealed. The suit was to recover a 
strip of, land off of the south end of the east half of the 
northwest quarter of section 11, township 48, range 25, 140 
feet wide on the east, and 136 fect wide on the west side, 
and eighty rods in length. Plaintiff and defendant are co- 
terminous proprietors, and the dispute is in relation to the 
boundary line between them. The evidence for plaintiff 
tends to show that the strip of land in question was north 
of defendant’s true line, while the evidence for defendant 
tends to prove that it was within the true boundary lines of 
the southwest quarter of section 11, township 48, range 25, 
of which, it is not denied, he was the owner. 

The defendant’s answer was a general denial and a 
plea of the statute of limitations. The defendant had been 
in possession of the said quarter section and the strip in 
controversy since 1843. In 1854 the county court of La- 
fayette county established a county road which ran be- 
tween the quarter sections owned by plaintiff and defend- 
ant, the south line of which road was the north line of the 
strip in controversy, and it was proved that fcr ten years 
before it was established as a county road it had been 
traveled and used as a neighborhood road; tnat after it; 
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became a county road, first defendant and then Lewis Jones, 
under whom plaintiff claims, were appointed and acted as 
overseers of said county road, the latter from 1856 to 1860 
or 1861. The defendant planted a hedge fence along the 
south line of the road. George W. Davis entered the land 
now owned by plaintiff, and lived there while the road was 
traveled as a neighborhood road, and built his fence and 
house along the north line of the road. Parker, defend- 
ant, cultivated this land up to the south line of the road, 
and Davis and Jones cultivated their land to the north line 
of the road. In 1843 defendant took possession and in- 
closed the southwest quarter of section 11, township 48, 
range 25, except about 100 yards on the east side, with a 
paling fence, including the land in dispute, and in 1854 
planted the hedge where the paling fence had stood. In 
1843, Higgins, through whom defendant derives title, had 
DeSha Graves to survey his land, and that survey ascer- 
tained that the middle of what was afterwards the county 
road was the north line of the southwest quarter of see- 
tion 11. 

Thus matters stood; the co-terminous proprietors each 
regarding and treating the line established by Graves as the 
true line, and claiming to it until a survey was made by 
Bliss in 1871, which fixed the line between the two quarter 
sections south of the county road within three feet of de- 
fendant’s house, and placing the strip in question in the 
northwest quarter of the section. Defendant testified: “I 
always considered the line in the road as the government 
line. I supposed I was fencing in my land according to 
the government line. I did not think I was fencing any 
body else’s land. I claimed to the survey (as made by 
Graves). I intended to claim only to the government line, 
but claimed to the middle of the road, and believed that 
to be the government line, and still believe it.” 

Lewis Jones, witness for plaintiff and through whom 
plaintiff claims title, testified that he went on the land now 
owned by plaintiff as his father’s tenant in 1853, and pur- 











_ 














OCTOBER TERM, 1879. 375 


Cole vy. Parker. 


chased an interest of two-thirds in 1857; that during the 
time he lived on the land the line occupied by Parker's 
fence was acquiesced in as the line because he did not know 
where the line was; that there was no agreed line between 
him and Parker. John B. Jones testified for plaintiff that 
he took possession of the same tract in 1862, and used up 
to the fence on the north side of the road supposing it to 
be the correct line; knew no better until 1871; the fixing 
of the corner by Bliss was the first time he discovered the 
true line. 

The following instructions were given for plaintiff: 
1. If the court believe from the evidence that the corner 
to sections 34 and 35, on the township line between 48 and 
49 and range 25, sought to be established in the proceed- 
ing instituted by John B. Jones, is the true government 
corner, and the survey made, based thereon, by Byron Bliss 
is a correct survey and establishes the true government 
line, and by said survey the land sued for by plaintiff is a 
part of the east half of the northwest quarter of section 
11, township 48, range 25, then the court will find for the 
plaintiff, unless the court finds the plaintiff is barred by 
limitation or estopped from claiming said land. 

5. If the court finds for the plaintiff he will assess to 
plaintiff such damages as plaintiff has proven he has sus- 
tained from the loss of the possession thereof from the 
beginning of this action, to-wit: February 27th, 1872; 
not to exceed, however, the sum of $200. And the court 
will further find the monthly value of the rents and profits 
of said premises not to exceed the sum of $10 per month. 

The plaintiff asked the court for the following dec- 
larations of law, all of which were refused, and the third 
and seventh modified and given: 

2. If the court believe from the evidence that by run- 
ning a line from the known government corner at the 
southeast corner of section 22, township 48, range 25, and 
allowing eighty chains to the mile, and throwing all the 
surplus lanl along said line tothe north half of the north- 
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ern tier of sections, would throw the quarter section cor- 
ner between section 10 and 11 far enough south of the road 
running through said sections as to include the land sued 
for by plaintiff in this cause, south of said road, as being 
.a part of the east half of the northwest quarter of said 
section 11, then the court will find for plaintiff for so much 
of said land as he sues for in his petition, unless the court 
believes plaintiff is barred by limitation or estopped from 
claiming or recovering said land. 

3. If the court believes from the evidence that the 
plaintiff and defendant are adjoining proprietors, and that 
the line between them was run by De Sha Graves, county 
surveyor of Lafayette county, which said plaintiff and de- 
fendant supposed to be the true line between their said 
lands, and each made improvements on his land with ref- 
erence to said line as being the true government line, yet, 
if said line so run by said De Sha Graves is not the true 
government line between the land of plaintiff and defend- 
ant, and that said line was so recognized and improvement 
made by said parties through mistake and misapprehension 
that said line was the true government line, and that the 
true government line is south of the Jand in suit, which is 
a part of the land of plaintiff, then the court must find 
for plaintiff. :' 

4. If the court finds from the evidence that the land 
in suit is a part of the east half of the northwest quarter 
of section 11, township, 45, range 25, as recognized and 
laid down by the surveys and instructions of the United 
States, then the court must find for the plaintiff. 

6. Ifthe court, sitting as a jury, believes from the evi- 
dence that the plaintiff, or those under whom he claims, 
through mistake or ignorance of the true line separating 
his land from that of defendant, permitted and suffered de- 
fendant to oceupy the land in controversy, such occupation 
by defendant was not adverse to plaintiff, or those under 
whom he claims. There can be no estoppel where the par- 
ties acted under a mistake of facts. 
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7. If the court believes from the evidence that the 
land sued for is a part of the east half of the northwest 
quarter of section 11, township 48, range 25, and that it 
has been in the possession of Wm. P. Parker, and such 
possession permitted and suffered by the plaintiff, and those 
under whom he. claims, under a mutual mistake as to where 
the true line between the northwest quarter and southwest 
quarter of said section 11 really was, then the plaintiff is 
not estopped from claiming and recovering said land, nor 
does the possession of the defendant for more than ten 
years before the beginning of this action, bar plaintiff from 
recovering possession thereof in this action; [unless the 
defendant took possession of said land and occupied and 
improved the same in good faith, believing the same was 
his own land]. 

For defendant the court declared the law as follows: 
1. Ifthe court believes from the evidence that De Sha Graves, 
the county surveyor of Lafayette county, in the year 1843, 
had copies of the original field notes, and from them found 
the original government corners at the southeast corner of 
section 11, and at other corners, and from such living cor- 
ners and according to distances of said government field 
notes made said survey and established said line running 
east and west through said section 11, and corners on said 
line, and that defendant, Parker, in 1843 and 1844, took 
possession in good faith of the said southwest quarter of 
said section 11 up to said line so marked out by said Graves, 
and has ever since had, held and possessed said land, be- 
lieving the same to be his own land, up to said line as and 
for his own land, then the court will find for the defendant. 

2. If the court believes from the evidence that de- 
fendant, for ten years and more before the commencement 
of this suit, and after the year 1847, had been in the open, 
notorious and adverse possession of the strip of land in 
controversy in this suit, claiming title thereto and exercis- 
ing the usual acts of ownership over the same, then such 
nossession vests a complete title to such land in defendant, 
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and the court will find for defendant; unless the court is 
satistied from the evidence that plaintiff is the legal owner 
of said land and entitled to the possession thereof, the find- 
ing will be for the defendant. 

4. If the court believes from the evidence that the 
county road leading from Freedom Chapel west through 
said section 11, township 48, range 25, in Lafayette county, 
was sanctioned and acquiesced in by plaintiff, and those 
from and through whom he claims title, as on the line be- 
tween the lands on the north and south sides of the said 
road in said section, as surveyed and marked out by county 
surveyors, and that defendant, on the faith of such sanc- 
tion and acquiescence, and such surveyed line as the true 
line, ineclosed the land south of said traveled road with his 
land in the southwest quarter of said section 11, as far 
back as 1844, and has ever since had and held the posses- 
sion of the strip of land in controversy, claiming title to 
the same as his own property, openly, notoriously and ad- 
versely, with the knowledge of the plaintiff, and those from 
and through whom he claims and derives title, and on the 
faith of such acquiescence in such line that defendant has 
cultivated continually, said strip of land as his own, and 
has made lasting and valuable improvements on the same, 
and under the belief that such road was on the true divid- 
ing line between the northwest and southwest quarters ot 
suid section 11, with the knowledge and acquiescence of 
plaintiff, and those from and through whom he claims title 
to part of said northwest quarter of said section, then 
plaintiff is barred and estopped from claiming said strip 
of land in this suit, and the court will find for the defend- 
ant. 

The third and seveuth asked by plaintiff were given 
with this qualification added by the court, “ unless the de- 
fendant took possession of said land and occupied the same 
in good faith, believing it was his own land.” 

The question for determination is the same which this 
court has passed upon in Knowlton v. Smith, 36 Mo. 507; Ain- 
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caid v. v. Dormey, 47 Mo. 337; - St. Louis University v. McCune, 
28 Mo. 481; Thomas v. Babb, 45 Mo. 384; Tamm v. Kel- 
logg, 49 Mo. 118; Hamilton v. West, 63 Mo. 93, and Wal- 
brunn v. Ballen 68 Mo. 164. In the latter case there was a 
brief review of the preceding cases, and the court declared 
the doctrine deducible from them to be, that “if any one, 
by mistake, inclose the land of another and claim it as his 
own, his actual possession will work a disseizin, but if 
ignorant of the boundary line, he makes a mistake in lay- 
ing his fence, making no claim, however, to the land to 
the fence, but only to the true line as it may be subsequently 
ascertained, his possession is not adverse.” Admitting 
that the true line would embrace the land in dispute in 
plaintiff’s quarter section, and that defendant, as he him- 
self testified, did not intend to inclose any as his beyond 
the true line, yet his grantor had the land surveyed in order 
to ascertain where that line was, and defendant, after he 
acquired the title to the southwest quarter, held that to be 
the true line, inclosed what he claimed to be his land in 
accordance with that survey, made valuable improvements 
upon the disputed strip, and has been in possession culti- 
vating and claiming it as his own for thirty-six years, and, 
for twenty-five years of that time his claim was acquiesced 
in by the owner of the quarter section north, through 
whom plaintiff claims, who also held it to be the true line 
until 1871. In Walbrunn v. Ballen, supra, defendant had 
entered a forty acre tract, and by mistake took possession 
of a forty belonging to the plaintiff, intending to enter 
upon his own. The remarks in that case are applicable to 
this: “He claimed it as his own; he had no thought of 
yielding possession to a true owner if it was not his land. 
Ile had no doubt that it was his, and he took possession 
under no other view than that it was his. It cannot be 
said that he intended to take and hold the land until it 
should be determined or ascertained whether it was his or 
not. No such thought was in his mind. He had one 
thought, that it was his land, and he would take possession 
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ot it and make his improvements,” and it was held that 
such was an adverse holding. 

When co-terminous proprietors are in doubt or dis- 
pute, as to the true line between them, and mutually adopt 
one, temporarily, for convenience, until the true line shall 
have been ascertained, or where a party takes possession 
of his land, and desiring to inclose it, but in doubt as to 
where a line runs, builds kis fence on the supposed line, 
only intending to hold the land to that line until the true 
line shall have been definitely ascertained or fixed, in 
neither case is the possession adverse of so much as proves 
not to belong to the possessor, when the true line is ascer- 
tained or fixed. But although a party may bein doubt 
where the line runs between his and another's land, still, if 
he inclose to a certain line, claiming it to be the true one, 
and that the land to that line is his, his possession is ad- 
verse, and to this, rather than to either of the other classes, 
this case belongs. Here the precaution was taken to have 
a survey made, and there is nothing in the evidence to 
countenance the idea that defendant built his fence, or 
planted his hedge, for a temporary inclosure, not satisfied 
that the line established by Graves was the true line, 
and having in his mind a purpose to yield any land inclosed 
not his own, to the true owner, if it should afterwards 
prove not to bethe trueline. He says he intended to claim 
only to the government line, but claimed to the middle of 
the road as the government line. He set up no claim to land 
north of the north line of the southwest quarter, but did 
claim that the middle of the road was that line and that 
the land to that line was his It may have been a mistake 
it is true, but honest men always inclose land not their own 
by mistake or with the consent of the owner, and if the 
law on this subject were not as this court has held, the 
statute of limitations in such cases would never run. in 
favor of an honest man, because he would never avow his 
purpose to have been to take the land of another. 

We deem it unnecessary to determine whether the hy- 
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pothetical case stated in the fourth instruction for defend- 
ant created a technical estoppel or not, for, whether the 
instruction in that regard was right or wrong, under the 
second instruction for defendant, and the evidence in the 
case, the court, sitting as a jury, could not have hesitated 
to tind a verdict for defendant. The fourth instruction re- 
quired the jury to find the same facts as the second, and 
in addition, the fact that plaintiti, and those under whom 
he claimed title, had acquiesced in the establishment of the 
county road, and had also acquiesced in the same as the 
true line between the two quarter sections, and tells the 
jury, it they so find, that plaintiff is barred and estopped 
from claiming said land, 

The court instead of declaring that on these facts, 
plaintiff was barred and estopped from claiming the land, 
might have declared that he was not entitled to recover. 
All the facts which constitute adverse possession were, by 
this instruction, required to be found in favor of defend- 
ant before he could have a verdict, and whether the verdict 
was based on the idea of an estoppel, or because there was 
an adverse possession for the statutory period, can make 
no difference. It required more facts to be found for de- 
fendant to entitle him to a verdict than were required by 
the law or the second instruction, which was a correct dec- 
laration of the law, and was, therefore, more prejudicial 
to defendant than to plaintiff. The judgment is affirmed. 
All concur. 


Artkison v. Dixon, Appellant. 


u. Notice. After examining the evidence in detail, tho court concludes 
that the plaintiff and his grantor both had notice of the defendant’s 
title before they purchased the land in controversy in this case. 

2. Defective Conveyance of Equitable Interest: execurion. A 
conveyance by the owner of an equitable interest in land of his 
title, though defective for want of a sufficient description of the 
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property, is not a nullity, but will pass the grantor’s interest; and 
a sale under an execution issued upon a judgment, subsequently 
obtained against him, will be of no effect. 


Appeal from Bates Circuit Court——Hon. Wm. 8S. Suir, 
Judge. 


REVERSED. 


W. P. Johnson, E. J. Smith & Riggs for respondent. 
A. Henry for appellant. 


Napton, J.—This was an action of ejectment to re- 
cover lot 4, in block 11, in the town of Butler, Bates 
county. The answer set up an equitable defense and pleaded 
also the statute of limitations. The case was submitted to 
the court, and the findingof the court was against the equi- 
table title claimed by defendant, and against the adverse pos- 
session ; and the judgment consequently was for plaintiff, 
_ from which defendant has appealed to this court. 

Both parties claimed under Thos. Rice. The plaintiff 
relied on a deed, with warranty, from Rice to J. D.Wright, 
conveying the lot in question, in consideration of $120, 
dated May 16th, 1864, and recorded on the 13th day 
of June, 1864, and a quit claim deed from Wright and 
wife to himself in consideration of $150, executed on 
the 3rd day of December, 1868, and recorded on the 28th 
day of March, 1874. The defendant’s equitable title was 
based on a title bond of Rice, the original and undisputed 
owner, made.in October, 1857, acknowledging a sale to de- 
fendant, Dixon, for $750, and the payment of $400 in hand 
and his note for $350, due in December, 1857, and agree- 
ing on payment of the purchase money to make a deed. 
The plaintiff’s title, as stated heretofore, was based ona 
decd from Rice, the owner, to one Wright, in May, 1864, 
and a quit claim deed from Wright, in 1868, and upon the 
failure of defendant to prove his payment in fuil of the 
purchase money. <A varicty of instructions were asked 
aud given, which we do not propose to notice, since it is 
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clear that abstract propositions of law were not so much 
involved as the application of them to the facts in evi- 
cence. 

That defendant, Lewis Dixon, purchased this lot in 
1857, of Rice, the owner, is not disputed, and that he had 
a title bond for a conveyance when the purchase money 
was paid. That defendant, Dixon, took possession at that 
time, and that whatever possession there was ever since, if 
any, was by Dixon, as principal or agent for others to whom 
his equitable title passed, seems equally undisputed 

This defendant, it seems, went off from Bates county 
during the war of 1861, and was disabled from active work 
since; but in 1867, after his return, he instituted asuit against 
Rice, the original owner from whom he bought, and Wright, 
who had a deed for the lot in controversy from Rice. In 
this suit he charges that he paid Rice in full, and the an- 
swer of Rice admits the payment of $400, and admits the 
payment of about $320 more on the note for $350, and ad- 
mits that he sold to Wright for $120, but that he was con- 
vinced since the sale that he was mistaken, and offers to 
convey upon the paymert of the balance which he claims 
to be still due. Wright’s answer is tothe same effect, and 
the judgment of the court was that there were $50 yet due, 
und that upon its payment a deed should be made. This 
judgment was in 1870. Before this suit was commenced, 
Dixon had returned from the South, and seems to have 
met a friend in Benton county named Yancey, to whom he 
sold this lot and other small pieces of land in Bates county 
fur $900, but the description in the deed of the lot in con- 
troversy was-lot 4,in block 11, in the county of Bates. 
The words “ town of Bates” were omitted. The decd was 
executed on the 17th day of September, 1866, so that the 
suit subsequently brought in 1867 had for its object to enable 
him to convey the legal title to Yancey. On the 8rd day 
of September, 1873, Yancey and wife, by a quit claim decd, 
conveyed to Mrs. Elizabeth Dixon this lot and other prop- 
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erty in Bates county, some of which had been previously 
conveyed to Yancey by Dixon, for $2,500. 

These are the principal conveyances, or attempted 
conveyances, and their dates. The oral testimony, how- 
ever, wiil best expiain their connection, and upon the tacts 
disclosed or established by the evidence, the merits of the 
case depend. I copy trom the record the testimony of 
the detendant, Dixon: 1 bought the lot (4 in biock 11, 
Butler, Bates county, Mo.,) of Thos. Rice,in 1857; 1 went 
into possession at the time I bought it, and had actual pos- 
session till the war broke out in 1861; there was a huild- 
ing on the lot when [ bought it—in fact there were two— 
a blacksmith shop and another untinished building, which 
[ had finished; in 1858 I rented it to a company of ten 
men for a printing office; Jacob D. Wnght was one of the 
company; two men, named Green and Maxwell, run the 
oftice until some time in 1860; the company paid me but 
little rent, and I, finding the office was about to break up 
in 1860, attached the press and other parts of the oftice for 
rent; | was gone away during most of the time of the 
war; I was taken prisoner, and confined in prison about 
two years during the war; after the war the frame for 
shoeing oxen, which was attached to the blacksmith shop 
on the lot, remained there; it belonged to me; also the 
casting of the old printing press and fixtures remained on 
the lot; the building was burned during the war. I got 
very much in debt during the war, and was obliged tc sell 
my property in order to pay my debts. I came up from 
Benton county, in this State, with Yancey, to visit my 
property in this county (Bates). lL offered to sell this lot 
at that ime to John Atkison, the plaintiff, and to Jacob 
D. Wright and others. In a conversation with Atki- 
son, before I sold the lot to Yancey, I showed Atkison 
my title bond from Rice, which I had with me during the 
war. The time I was away from Butler I sent money here 
to pay taxes on my property. 

Some time in 1866, I sold this lot, with other lands 
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to Yancey; 40 acres of timber and a six acre tract, and 
the lot where Mills’ shop now stands, all sold at the same 
time. Yancey was to pay me $900 for the property he 
bought of me; $400 he paid me, and paid the balance by 
assuming my debts in Benton county, and releasing me 
from them. He settled one note I owed James Summers 
of $110; one note I owed MelIntire of $60; another note 
toa man named Bickey tor $100; another that Yancey 
held, I don’t now recollect how much it was; and one Dr. 
Shadwick held, but I caa’t remember how much it was. 
[ don’t know where Yancey got the money to pay me, or 
to pay my debts. I know he paid me $400, and I was re- 
leased from $500 or over of my debts by him. Yancey 
Was not my son-in-law at the time I sold to him my prop- 
erty in Bates county. Iwas security at that time for about 
$600. LI sold to Yancey in September, 1866. I don’t know 
when Yancey paid these debts. In 1867 Yancey built a 
blacksmith shop on the lot fora man named Neighbors; 
and the shop stood on the lot till the fall of 1875, when it 
was removed by the order of Elizabeth Dixon. 

Some time after Yancey bought of me he moved back 
to Benton county, and left mein charge of the property 
as his agent. I rented the property as his agent, and col- 
lected the rents till some time in 1872. Yancey then sold 
the lot, with some other property, to Elizabeth Dixon, for 

2,500. She paid him $600 down, and paid the balance 
some time before September, 1873, when she got her deed 
for it from him. I know she paid him all up in 1873, be- 
tore she got her deed from Yancey. She owned 40 acres 
of land aside from her farm, which she sold and applied 
on what she owed Yancey. She also raised on her farm 
over 600 bushels of wheat in 1873, which she sold, and paid 
to Yaacey the proceeds, $700. She also boarded all the 
hands Judge Clem and myself had during the time we 
were running tne mill; board amounted to some $500. 
She also furnished the brick material in the court house in 
Butler, amounting to $500. She also sold about $500 
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worth of hogs in 1873, to Martin & Linn, the contractors 
who built the court house. At the time she bought of 
Yancey she paid him $550, $500 cash, (I counted it,) and 
$50 she let him have an order for on Mr. Brockman, and 
she let him have a wagon; and before he went back to 
Benton county she let him have some stock—two horses, 
one set of harness and two plows; this property, I should 
think, worth $250 or $300 at that time. Yancey was at 
this time my son-in-law, and had been carrying on the 
farm of my wife. I have always lived at home, that is, my 
wife and I have never been separated. I did not do any 
work on the farm. I directed the boys how to do the work 
as agent of my wife. I have not been able to work since 
the war. This sale by Yancey to my wife was in 1871 or 
1872. I cannot remember dates well. Mrs. Dixon did 
not get a deed at the time she bought; she got a deed about 
a year afterwards, and some time after she got the deed, | 
can’t say how long, there was something to do to it. They 
fixed it I believe sometime in 1873 or 1874. I brought suit 
against Rice and Wright to get a deed as my bond called 
for; I had made a warranty deed to Yancey, and I wanted 
to make my title good to him; I thought [ had paid Rice 
up when I brought the suit. As I understood it, the judge 
said I had to pay Rice or Wright, or some of them, $50, 
and they were to make me a good deed to the lot. John 
Atkison told me that the $50 was coming to him, as he had 
bought out Wright’s claim; he did not tell me that he 
had a deed from Wright; he offered me a quit claim deed 
trom Wright, and I would not receive it because it was not 
a warranty deed such as my bond called for. Charles Denny 
paid $25 to plaintiff, Atkison, for me, to be applied on 
that $50 that was ordered to be paid by the court, and I 
let Atkison have thirteen bushels of rye worth $1 a bushel, 
and 150 pounds of flour worth $4, and four or five loads of 
squared stone, which he built in his house, worth $5.50 a 
load. Ihave paid him the $50, and more too; Atkison 
never paid me for the rye, flour or stone; | never asked 
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him for pay, as I thought it was to apply on the $50 to be 
paid to him. My wife never inherited any property or 
money; she had none, or but little, when I married her. 
This lot had no fence from 1861 to 1867 or 1868, and was 
vacant and unoccupied during that time, except the rem- 
nant of the printing press and ox-shoeing stall that was 
on it. 

Chas. Denny was called by defendant and testified as 
follows: I knew of the suit between Dixon, Rice and 
Wright, and I know I paid John Atkison, this plaintiff, $25 
of the judgment that Dixon was to pay in the case of 
Dixon v. Rice and Wright. Atkison informed me the $50 
was coming to him, and I paid $25 for Dixon. 

Defendant then introduced Alex. Patterson, who tes- 
tified that he knew lot 4 in Butler, Bates county, Missouri ; 
knew the lot in 1857 first; it was then claimed by Thomas 
Rice; my understanding was that in the winter of 1857 or 
spring of 1858, Rice sold it to Dixon, and Dixon had con- 
trol of it till 1861, when the buildings on it were burned. 
The lot was left vacant till after the war; I understood 
that Maxwell occupied it as a printing office under Dixon, 
but don’t know whether he rented from Rice or not; I 
came back to Butler after the war in 1866; there was a 
building on the lot before the war, used as a printing office, 
which was burned in 1861; Dixon, as I understood, has 
been in possession as owner, or agent for some one, since 
1866; I don’t know of my own knowledge anything about 
Dixon’s sale of said lot to Yancey, or sale by Yancey to 
Mrs. Elizabeth Dixon; my understanding is that Dixon, 
and those claiming under him, have been in possessiun of 
said lot since 1857; I never heard his right to possession 
questioned until this suit. 

V. B. Vandyke, as witness for defendant, stated: | 
have been acquainted with lot 4, in block 11, in Butler, 
since 1857; defendant, Dixon, was in possession of it when 
| first knew it; Thos. Rice built the first house I knew of 
being on it,in 1857; it was afterwards used as a printing 
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office by Dr. Maxwell, and part of it as a doctor’s office; 
I think this was in 1858; this building was burned in 1861; 
I believe there was a blacksmith shop on it before the war, 
but don’t know; I don’t know who built the first building 
on it since the war, but believe it was a man named Neigh- 
bors; I wanted to buy the lot in 1867 or 1868, and learned 
that Jeremiah Yancey owned it; Yancey then asked $1,200 
for the lot; I knew that it was generally understood by 
the citizens of Butler at that time that it belonged to Yan- 
cey, the lot was worth $1,000 or $1,200 then. 

Defendant then offered John A. Devinny as a witness, 
who testified as follows: I know lot 4, block 11, in But- 
ler; knew it before the war. I repaired a building on it 
for defendant, Dixon, in 1859. I think the building was 
used for a printing office in 1859, but will not be certain. 
The first building on it since the war was a blacksmith 
shop in 1868; this shop was taken away in 1875; the build- 
ing on the lot was destroyed in 1861. It was generally 
understood that Dixon had possession of this lot; I never 
heard his right to the possession of this lot questioned till 
this suit; the value of the lot in 1868 was about $1,000 

Defendant then offered Jacob D. Wright as a witness 
who testified as follows: I know lot 4, block 11, in town 
of Butler; knew it before the war. I was one of a com- 
pany that rented a building on that lot before the war for 
a printing office: we rented it of Dixon; one Maxwell run 
the printing office. The building was burned in 1861. I 
don’t know anything of Dixon’s claim to the lot after the 
war, till 1866; at that time 1 had a deed to the lot from 
Thomas Rice and wife; it was made in 1864. At the time 
I bought this lot from Rice I had no notice of Dixon’s 
claim. Rice made mea warranty deed. I went to the 
recorder’s oftice before [ bought to examine the title, but 
I found the records were at that time at Jefferson City, so 
the clerk told me. I sold this lot to Atkison, plaintift in 
the case; 1 made him a quit claim deed for $120, I had a 
warranty deed, and told him so; I found out afterwards 
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that Dixon claimed this lot; I think I made the deed to 
Atkison after Dixon brought his suit against me and Rice } 
blacksmith shop was built on the lot afterthe war. When 
[ sold to Atkison I don’t recollect to have told him that 
uny one else owned the lot. I thought I owned the lot, 
und sold to Atkison after suit was brought by Dixon against 
Rice and Wright; I supposed Atkison knew as much 
about the title as 1 did. I made a quit claim deed after 
the determination of the suit between Dixon and Wright 
and Rice, to Dixon, and delivered the same to Atkison to 
be by him delivered to Rice on payment of $50, ordered 
to be paid by Dixon; the money was coming to Atkison 
because of the quit claim deed [ had before that time made 
to him. I suppose the reason Dixon did not get the quit 
claim deed I made him, was because he did not pay the 
$50 coming to Atkison. 

Plaintiff then, for the purpose of rebuttal, offered a 
deed which was read over the objection of defendant. 
This deed, made by one W. T. Smith, on the 2nd day of 
August, 1875, in pursuance of a sale by him, as sheriff, on 
execution issued January 9th, 1869, upon a judgment ren- 
dered the 25th day of October, 1867, in case of G. W. Se- 
vier against Lewis Dixon, recites sale of lot 4, block 11, 
on the 7th day of September, 1869, to John Atkison, for 
$21. This deed is in the usual form, except that it pur- 
ports to be made by him as the “ late sheriff of the county of 
Bates,” and is signed “W. T. Smith, (seal) late sheriff” 

Defendant’s objections to this deed were that Yancey 
owned the lot from 1866 to 1873, and plaintiff having 
closed his case, and relied on his quit claim deed from 
Wright, was bonnd to let the case be so decided, and this 
ws not in rebuttal of anything; because Smith had no au- 
thority, as ex-sheriff, five years after his term of office, to 
mike the deed; because the deed was made August 31st, 
1875, more than one year after this suit was begun; and 
for the further reason that Smith, as sheriff, at and after 
the time he made the sale of this same lot in 1869, made 
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to plaintiff, Atkison, a deed in the usual form, but without 
any seal, which was then acknowledged and delivered for 
the same lot to Atkison, and in support of this, defendant 
introduced the record of the first deed by Smith, which 
was read in evidence without objection; and further, be- 
cause when his office as sheriff expired in 1870, there was 
no unfinished business concerning the sale of this land by 
him; having disposed of it by the execution and delivery 
of the deed in 1869, he had no authority to muke another 
deed now. 

Plaintiff then read in evidence, over the objections of 
defendant, execution deed by N. B. Meek, sheriff, of this 
sume lot made the 6th day of April, 1876, to plaintiff on 
execution upon a judgment rendered in the case of the 
State of Missouri to the use of Adam Beck against Jere- 
miah Yancey and T. Graves, on the 10th day of Decem- 
ber, 1873; deed in usual form; consideration $70. Defend- 
ant’s objections were, that the judgment was satisfied and 
paid off in full on the 25th day of March, 1864, on a pre- 
vious execution, as shown by the records and the execution 
before read in connection with Luther Shobe’s testimony ; 
and, further, because the said lot, as shown in evidence, 
had been sold by Yancey to Mrs. Dixon September 3rd, 
1873. 

Plaintiff, in person, testified in his own behalf, that he 
was sheriff of Bates county from January, 1867, to Janu- 
ary, 1869. The return made on the writ of execution in 
Lewis Dixon against Thomas Rice and J. D. Wright, is in 
the hand-writing of Deputy Sheriff Willard. I do not 
recollect just what the suit was for. I took a quit claim 
deed of the lot in question while I was sheriff, on the 3rd 
day of December, 1868, from Wright. I knew when and 
how the suit of Dixon against Rice and Wright was de- 
termined. I supposed my title fell with Wright’s. I did 
not receive $25 from Charles Denny to apply on the $50. 
I tendered to Dixon Wright’s quit claim deed to the lot 
Dixon refuged to accept it. [ also got from Dixon thirteen 
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bushels of rye, which I still owe him for. I don’t recoilect 
whether or not Dixon told me about the sale of the lot by 
him to Yancey. I do not recollect of Dixon ever offering 
to sell the lot to me. I do not know anything about Dix- 
on’s occupying the lot before or after the war. Wright 
told me that he had a warranty deed from Rice, and he 
bought Rice’s interest, supposing it to convey full title. ] 
bought it for that and nothing else. I did not look at the 
record of deeds. 

After a careful examination of this record both in the 
manuscript copy and the printed abstract, (which latter is 
1. NOTICE. essentially correct,) I confess my inability to 
conjecture on what ground the judgment of the circuit 
court was based. Perhaps it was on the ground that the 
plaintiff was an innocent purchaser without notice, or that 
Wright was, from whom he bought. Let us see how the 
testimony looks on that question. The evidence of the 
defendant himself is remarkably clear, circumstantial and 
positive, and so full of minute details as to make contra- 
diction very easy, if any mis-statement was to be found in 
it. We are, of course, aware of the tendency of self in- 
terest to mislead a party in a suit, when testifying in his 
own behalf, even where the intentions are honest. We do 
not propose to base our conclusions upon this testimony 
alone, but when in all important points it remains uncon- 
tradicted by any other witness, and is really corroborated 
by the whole tenor of the proof, on both sides, we assume 
it to be entitled to great weight. 

The testimony of the plaintiff, which we have copied, 
is evasive. [le has no recollection of important facts— 
though he does not deny.them. He knew when and how 
the suit of Dixon against Rice and Wright was deter- 
mined. Ile then must have known of Dixon’s equitable 
claim, for that was the only point in the suit. “I did not 
receive,” he says, “$25 from Charles Denny to apply on 
the $50.” This is no denial of his receipt of the money, 
but a denial of its receipt on account of the $50, which 
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the court found due from Lewis Dixon, but he does not 
state on what other account it was received, or could have 
heen received. He admits that he tendered to Dixon 
Wright’s quit claim deed, and that Dixon refused to accept 
it. Why should he have tendered to Dixon such a deed 
if he had paid $150 for a deed from Wright? Wright, it 
seems, bought of Rice for $120, and he bought of Wright 
for $150, though there is no evidence on the part of Wright 
or the plaintiff as to the sum really paid. When Wright 
sold to the plaintiff, the plaintiff agreed that he would ten- 
der Wright’s deed to Dixon, if Dixon would pay the $50. 
This is rather strange and unaccountable, if the sums ac- 
knowledged in the deeds were the real sums of money 
paid. Why should Wright pay $120, and plaintiff pay 
$150 for deeds upon which they both concurred that only 
$50 was due to make them nullities? This seems to show 
that both knew the condition of the title from Dixon. He 
idmits the receipt of thirteen bushels of rye “ which he 
still owes him for,” thoagh he does not say there were any 
mutual accounts between them. Ile does not recollect 
about the flour, aud says nothing at all about the stone, 
und yet these items, according to the prices stated by de- 
fendant, amounted in the aggregate to exactly $50 upon 
the supposition that only four loads of stone were deliv- 
ered. He does not recollect whether or not Dixon told 
him of the sale of the lot to him by Rice, and offered to 
sell the lot to him, nor of Dixon’s sale to Yancey; but 
Dixon swears positively that he offered the lot to him, and 
showed him the title bond of Rice which he had brought 
with him from the South. There is no contradiction in 
this statement of plaintiff, of I)ixon’s testimony, but a 
mere acknowledgment of bad memory on the part of 
plaintiff, and Dixon is surely not to be distrusted on ac- 
count of the bad memory of another witness. 

The testimony of Wright is so contradictory to his 
answer in the case of Dixon against Rice and Wright, that 
[ have rather concluded it must have been misreported or 
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nay be misunderstood. He says in his testimony, as re- 
ported, “TI had no notice of Dixon’s claim to the lot at the 
time I bought from Rice,” yet he admitted that he rented 
the lot of Dixon before the war for a printing office, and 
surely must have known that Dixon claimed to be owner, 
or he would not have rented from him. In his answer to 
the petition of Dixon against Rice and him, he admitted 
full knowledge of Dixon’s claim. In short, there can 
hardly be a doubt that the plaintiff and Wright, from 
whom he purchased, were fully acquainted with the de- 
fendant, Dixon’s, purchase from Rice. The plaintiff must 
certainly have known it, or he surely would never have 
tendered a deed to Dixon, ashe admits he did, at the re- 
quest of Wright from whom he bought. 
As to the sheriff’s deed made in 1875, after this suit 
was brought, in pursuance of a sale on a judgment in 
> pereetye cox. 2967, and an execution in 1869, against Dixon 
eotrapueixter, £07 $21, it is clear that at both these dates 
ust: execution. T)ixon had no legal or equitable interest in 
the lot sold, as he had previously conveyed it to Yancey 
We do not understand that his mistake, or rather omission 
in his description of the lot rendered his deed a nullity, 
though undoubtedly it required correction by a court of 
equity. He had no legal title at the time to convey 
There are other objections to the deed which we deem un- 
necessary to notice, as the one referred to is sufficient. The 
same objection applies to the deed of Sheriff Meek, on a 
judgment against Yancey, as the judgment was rendered 
after the lot had been conveyed by Yancey to Mrs. Dixon. 
[t will be observed that no objections, whatever, are 
inade to the good faith of the deeds to Yancey, or of the 
deed from Yancey to Mrs. Dixon. The testimony of the 
defendant, Dixon, is on these points full and uncontradicted. 
The energy and industry of his wife appear conspicuous, 
and its results were so stated in detail as to excite unqual- 
ified commendation, and no attempt is made in any testi- 
mony on the other side to induce any question whatever 
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in relation to the vaiidity or propriety of these conveyances. 
The movement of Yancey to Bates, after his marriage, is 
easily comprehended, and his subsequent return to Benton 
is nowise remarkable or unusual. We think the defense 
should have been sustained and a decree entered in accord- 
ance. We will, therefore, reverse the judgment fer the 
plaintiff, and remand the cause, with directions to the ecir- 
cuit court to proceed in accordance with this opinion after 
Mrs. Dixon shall have been made a party. The other judges 


concur, 


Ewrne v. Tayior, Plaintiff in Error. 


1. Administration: JupDGMENT: Limitations. No judgment is too 
old to be allowed against the estate of a decedent until the time has 
elapsed since its rendition, which the law designates as the period 
when presumption of payment may be indulged. R. 8S. 1879, 2 
3251. 

2 —-——: PRESENTATION OF DEMANDS: NOTICE. In presenting a judg- 
ment for allowance against the estate of a decedent, the same notice 
is required as in the presentation of other demands. 


Error to Ralls Circuit Court.—llon. Joun T. Repp, Judge. 


AFFIRMED. 


Waters & Winslow with Harrison & Christian for plaintif 
in error, cited in argument 2 Territorial Laws Mo., 104; 
Rush v. Rush, 19 Mo. 441; Smith v. Rollins, 25 Mo. 408; 
Life Ins. Co. v. Clover, 36 Mo. 392; 1 Wag. Stat., § 4, p. 
790; [b., § 11, p. 791; 2 Wag. Stat., § 31, p. 921; Mann- 
ing v. Hogan, 26 Mo. 570; Baker v. Stonebraker, 36 Mo. 338 ; 
Humphreys v. Lundy, 37 Mo. 320; Sublett v. Nelson, 38 Mo. 
487; Stokes v. Sanborn, 45 N. LL. 274; Penninyton v. Gib- 
son, 16 How. 65; 1 Wag. Stat., § 8, p. 102; § 27, p. 105; 
§§ 15, 16, p. 104; $$ 13, 14, p. 108; Aennerly v. Shepley, 15 
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Mo. 640; McKinney v. Davis, 6 Mo. 501; Carondelet v 
Desnoyer, 27 Mo. 36. 


W. H. Hatch and James Carr for defendant in error, 
cited in argument 1 Wag. Stat., § 1 p. 101; 2 Wag. Stat., 
$1, p. 1051; Townsend v. Cox, 45 Mo. 401; Finley v. Cald- 
well, 1 Mo. 512; Manning v. Hogan, 26 Mo. 570; Humph- 
reys v. Lundy, 37 Mo. 320; Sublett v. Nelson, 38 Mo. 487; 
Kerr’s Admr. v. Wimer’s Admr., 40 Mo. 544. 


Norton, J.—On August 19th, 1873, the judge of pro- 
bate of Ralls county filed in the office of the clerk of the 
circuit court of said county, a transcript of the record of 
the probate court of said county in this cause, on an ap- 
peal from the judgment of said court, from which it appears 
that on June 10th, 1873, Martha A. V. Taylor, by her 
trustee, presented a petition to the said probate court ask- 
ing that a certain judgment of the Ralls cireuit court ren- 
dered March 27th, 1858, be classified against the estate of 
Thomas Taylor, deceased, in the fourth class of dernands; 
that the parties appeared and submitted the matter to the 
court, and that the court decided against the demand. 
Said petition alleges that on March 27th, 1858, in an action 
for divorce between Martha A. V. Taylor and Thomas Tay- 
lor, the deceased, then pending, the circuit court of Ralls 
county adjudged, among other things, that Thomas Taylor 
should, on June Ist, 1858, and on the same day in each 
year thereafter, antil further ordered, pay to Henry C. 
Weilman, as trustee for said Martha, $80 for the support 
of an infant child, the issue of the marriage thereby an- 
nulled; that Taylor paid the amount regularly up to June 
ist, 1863, and thereafter failed and refused to make any 
further payments; that he died intestate in 1872, and Eliza 
A. Taylor and Alonzo Taylor became his administrators : 
that said judgment had not been modified, and that the 
infant child had remained with and been maintained by 
said Martha ever since the divorce. It was asked that the 
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judgment be classified. From the judgment of the probate 
court refusing to classify said demand, an appeal was 
granted and perfected to the Ralls circuit court. 

On March 15th, 1875, the cause having been continued 
at the previous terms, the parties appeared, and upon the 
suggestion of the death of the former trustee, William H. 
Ewing was substituted, and entered his appearance and 
accepted the trust. The death of Alonzo Taylor was also 
suggested, and the suit abated as to him. The case was 
submitted to the court by consent, August 28th, 1875, and 
upon a hearing judgment was rendered against the estate 
for $1030.20, and the clerk was ordered to certify the judg- 
ment to the probate court for classification, from which 
defendant has appealed to this court. 

On the trial plaintiff read in evidence the decree men- 
tioned in the petition. The only part of it which has any 
relevancy to the point presented for our consideration, is 
as follows: “And it is further decreed by the court, by 
consent of the parties hereto, that the defendant, on the 
Ist day of June, 1858, and on the same day of each year 
thereafter, until further ordered, pay to Llenry C. Wellman, 
Esq., the sum ot $80, to be by him paid, when so received, 
to plaintiff, for the support of the infant child, the issue ot 
said marriage, and upon said child arriving at age, that he 
pay to said child the sum of $1,000; and that plaintiff have 
execution td enforce the orders herein.” It was admitted 
that no payment had been made under the decree since 
June Ist, 1863, and the mother of Richard Taylor, the 
infant child referred to in the petition, testified that he 
would be eighteen years old in October, 1875. 

It is not necessary to notice the other evidence intzo- 
duced in the case, inasmuch as it has no bearing on the 
|. apainistkatios: Question presented for our determination, 
judgment; limi- 
tations. which is, whether the court acted properly 
in refusing to give the following instruction asked by de- 
fendant, viz: “It appearing to the court from the record 
read in evidence, that the judgment sought to be classified 
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in the Ralls county probate court as a demand against the 
estate of Thomas Taylor, was rendered more than ‘ten years 
previous to its presentation for classification in and by said 
probate court, and that the same had not been revived 
within ten years after the rendition of said judgment ; that 
the same could not be classified by said court as a demand 
against said Taylor’s estate, and the finding and judgment 
must be for defendant.” It 1s insisted by counsel in support 
of the refused instruction that, as no execution can be 
issued under the law upon a judgment after the lapse of 
ten years, it, therefore, becomes dormant and ceases to be a 
judgment in the sense in which that word is used in Wag- 
ner’s Statute, section 1, page 101. We think this is an 
erroneous view, and that the allowance and classification 
of a judgment against the estate of a decedent rendered in 
the life-time of the decedent, is not dependent either on 
the fact that no execution can issue on it, or that it is not 
a lien on the real estate of the deceased. Kerr's Admr. v. 
Wimer’s Admr., 40 Mo. 544. A judgment rendered in the 
life-time of a decedent, whenever it is referred to in the 
statute providing for the allowance of claims against estates, 
is treated as a demand like any other debt which decedent 
may have contracted and is to be proceeded on, exhibited 
for allowance and classification as all other demands. 
When a demand against an estate is allowed, the class to 
which it is to be assigned is to be determined by the char- 
acter of the demand. If it grows out of funeral expenses 
incurred, it belongs to *’-e first class;.if for expenses of 
last sickness, &c., to the second; if for debts due the State, 
&e., to the third, and if founded on a judgment, to the 
fourth class. 

Classification of demands against an estate follows al- 
lowance of them. In other words, the amount of a de- 
mand, whether it is based on a nete or account or judgment 
rendered against the decedent in his life-time, must first be 
ascertained and allowed before such demand can be class- 
ified. The only difference between a demand founded on 
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a note or account and a judgment is, that the judgment, if 
valid, is conclusive as to the amount that was due at the 
time it was rendered, and the defense of the administrator 
is limited to proof of payment or satisfaction subsequent 
to its rendition, except in a case where the judgment has 
been rendered tweaty years prior to its presentation for 
allowance and classification, when the law would presume 
it has been paid and satisfied. Until the time has 
elapsed since the rendition of a judgment, which the law 
designates as the period when the presumption of payment 
may be indulged, such judgment may be enforced either 
against the judgment debtor by execution, if issued within 
ten years after its rendition, and after that time by suit 
founded on the judgment if brought within twenty years 
after its rendition, or in the event of the death of the judg- 
ment debtor, by exhibiting it as a demand against his estate 
for allowance and classification within twenty years of its 
rendition. If suit had been brought against decedent in 
his life-time upon the judgment in question, he could not 
have defeated a recovery by simply showing that ten years 
had elapsed since its rendition, and that, therefore, no exe- 
cution could issue on it, and such defense is equally una- 
vailable by his administrator when such judgment is made 
the basis of a demand presented for allowance and classifi- 
cation against the estate. 

Holding in this case, as was held in the case of Ryan 
v. Mundy, 14 Mo. 458, that in presenting a judgment for 
‘ ‘ presenta- allowance against an estate the same notice 








tion of demands : ‘ : 
notice. is required as on the prise itation of other 


demands, the opinion in the case of Gib v. Vaughan’s 
Admr., 61 Mo. 418, in so far as it intimates that notice in 
such ¢ases is not required,is overruled. Judgment aflirmed 
with the concurrence of the other judges. 
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Srerren et al., Appellants, v. BAUER. 


1. Married Woman’s Deed: IMPEACHMENT OF CERTIFICATE OF AC- 
KNOWLEDGMENT’ A certificate of acknowledgment of a married 
woman’s deed made by a proper officer and in substantial compli- 
ance with law, is prima facieevidence of the acknowledgment; but 
it may be impeached, and for this purpose it is not necessary to 
show freud or imposition practiced on the grantor. It will be suffi- 
cient to show that she was not examined separate and apart from 
her husband, or that she was not made acquainted with the con- 
tents of the instrument by the officer making the certificate. (Fol- 
lowing Wannell v. Kem, 57 Mo. 480.) 

2. Evidence: rerresHinG witNess’ Memory. When the truth of a 
certificate of acknowledgment given by a notary on a printed form 
is the matter in dispute, and the notary is called as a witness, it is 
not proper to exhibit the certificate to him by way of refreshing 
his memory. It can be of no service for that purpose. 

’. Action for Wife’s Land: nussaNpD A comPETENT WITNESS. Inan 
action brought by husband and wife to s: t aside a deed of trust on 
the wife’s land, the hus»and is not disqu:lified as a witness. His 
marital right in the property gives him such an interest as entitles 
him to testify on his own behalf. Itis not material that his testi- 
mony will necessarily affect his wife’s interest also. | 


Appeal from Bates Circuit Court—Hon. Wm. 8. Sure, 
Judge. 


REVERSED. 


Action by Henry Steffen and Mary, his wife, against 
John P. Bauer and Wm. Page to set aside a deed of trust 
on land, the title to which was vested in said Mary. VPage 
was trustee and Bauer beneficiary in the deed of trust. 


C. C. Bassett for appellants. 
Wm. Puge for respondents. 


Napton, J.—This was an application to a court of 
equity to set aside and declare void a deed of trust executed 
by plaintiffs to secure three notes given by the husband, 
Henry Steffen, to the defenda:!, Bauer, on the groun:| that 
the certificate of the notary was false in point of fact, aud 
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that no such privy examination as the statute requires was 
in fact made. The bill also prays for a vancellation of the 
notes, on the ground that the maker, Henry Steffen, was 
deceived by the defendant, Bauer, in regard to the condi- 
tion of his indebtedness, and because the notes were exe- 
cuted under the influence of threats of criminal prosecution. 
The answer of Bauer denies the facts alleged, both in 
regard to the deed and the notes, and avers that the land 
did not, in equity, belong to Mrs. Steffen, but was bought 
with her husband’s money and the title put in her to de- 
fraud his creditors, and in conclusion, prays the court that 
“in ease it should find that said deed of trust was not 
properly executed, then that the court will ascertain the 
umount to be due him by plaintiff, and will declare said 
Mary Steffen to hold the said land in trust for her husband, 
and will order said land to be sold to satisfy the debt due 
him by plaintiff, Henry Steffen.” Page, the other defend- 
ant, was tlie trustee in the deed, and his answer is merely 
formal. ‘The court found the issues for defendants, and, 
therefore, dismissed the bill with costs. 
We are unable to concur with the circuit judge in his 
finding on the first point in issue. This disagreement is 
1. MARRIED W 0 W- not on account ot any preponderance ot tes- 
peachmentofcer- timony, one Way or the other, in which event 
knowledgment. we should let the verdict of the court, who 
heard the witnesses, stand, but it is because we are disposed 
to adhere to the decision of this court in Wannell v. Kem, 
57 Mo, 480, and Sharpe v. Me Pike, 62 Mo. 300, whilst the 
cireuit court probably preferred the more liberal interpre- 
tation of the statute which has prevailed in the Supreme 
Court of Illinois. Monroe v. Poorman, 62 Wl. 524. Ln our 
court it was observed, (see Wanneil v. Kem, 57 Mo. 481,) 
“our statute laws point out and direct the mode, and the 
only mode, in which a married woman can convey her 
lands, and particularly specifies the duty of the court or 
officer before whom the acknowledgment is taken, and the 
character of the certificate to such acknowledgment. Tie 
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eertificate must substantially conform to the requirements 
of the statute, and the facts certified to must, of course, be 
true and not false. The certificate, if substantially in com- 
pliance with the law, is sufficient evidence of the wife’s 
acknowledgment, but it is not conclusive, and may be 
shown on a proper issue to be false.” 

On the other hand, in the case reported from the Illi- 
nois Supreme Court above referred to, it was held that, 
“where the certificate of the acknowledgment of a deed 
is in conformity to law, it can only be impeached for fraud 
or imposition. The certificate must be judged of by what 
appears on its face. Therefore, proof negativing the nee- 
essary facts shown therein, will not alone be sufficient to 
impeach the certificate.” This decision seems to have been 
followed in effect in the subsequent cases of Marston vr. 
Brittenham, 76 Ul. 611, and MePherson v. Sanborn, 88 Ill. 
150, and several other cases therein cited. 

In the present case there were two or three facts es- 
tablished by the evidence which clearly showed that our 
statute was not complied with, although not the slightest 
fraud or imposition was practiced by any one, either tho 
husband, the creditor or notary. The wite was not oxam- 
ined “separate and apart from the husband.” All the five 
persons present, the notary, the defendant, Bauer, the 
plaintiff, his wife and her brother, agree that the plaintiff 
and his \..fe were both in the room when the wife signed 
the deed, some say about four feet apart, others six fect ; 
but whether four or six feet from each other, they were in 
full view and hearing of each other, and could have no 
difficulty in communicating with each other both by looks 
and words. I do not suppose it necessary to a compliance 
with the law that the husband should be in a different 
house, or necessarily in a different apartmont, if the cireum- 
stances show an absence of all power of communication 
with each other. But it i: obvious that in the kitchen or 
cooking room of a small farm house, where this acknowl- 
edgment was taken, the prosence of the husband within a 
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few feet of his wife did not amount to the separation and 
privacy required by our law. 

Again, it appears from the testimony of the notary 
who took the acknowledgment that the wife was not “made 
acquainted with the contents of the deed.” Ilis statement 
is this: “I then read a portion of the deed to Mrs. Stef- 
fen, and then told her I supposed she understood what it 
was for; she said she did, and she hesitated a little, but 
finally signed it; after she signed it, I asked her if she ac- 
knowledged it to be her act and deed, and she said yes. 
[don’t remember that I said anything more.” It was ob- 
served on this subject in Wannell v. Kem: “ The Legis- 
lature has required, for good reasons, a privy examination, 
and an explanation on such privy examination of the con- 
tents or purport of the deed. The courts have no power 
to say that those things in a particular case were unneces- 
sary, on the ground that the facts in such case were, that 
there was no compulsion, and the wife was really entirely 
familiar with the deed and executed it without the slightest 
improper influence from her husband. The object of our 
statute is to prevent imposition on the wife in the disposi- 
tion of her land, and, therefore, it is not intended to leave 
it in the power of the husband to explain to his wife the 
object and purport of the deed, but to require a disinter- 
ested officer or court to make to her whatever explanation 
is necessary, and to ascertain her willingness to sign the 
deed. If a previous examination by the wife of a deed 
which she is called upon to acknowledge, is all that is nec- 
essary, it would be in the power of an unscrupulous hus- 
band to procure her acknowledgment to a different deed 
from the one previously explained to her, in case the signa- 
ture is made first in the presence of the notary. . 

To prevent any such imposition on the wife, it was, 
therefore, provided that a specified officer or court should 
examine the wife, separate and apart from her husband, 
and on such examination should explain to her the object 
of the instrument proposed to be acknowledged, and should 
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ascertain in this way that the wife was not unduly influ- 
enced by her husband, and certify to these facts in his cer- 
tificate of acknowledgment.” It is scarcely necessary to 
add that if these views of our statute are correct, there 
was no such explanation made by the notary as was re- 
quired. 

In the course of the examination of the notary who 
took this acknowledgment, the court put the following ques- 
%, EVIDENCE: Fe: tion to the witness: “Did you ask her if 
memory. she signed the deed and acknowledged it 
without compulsion or undue influence of her husband ?” 
to which the notary answered, “I did not.” The defend- 
ant’s attorney asked the witness to read the certificate of 
acknowledgment, and after he had examined it, he was 
asked by the attorney the following question: “ Now, 
after refreshing your memory by examining that paper, I 
will ask you if you put the questions contained in the cer- 
tificate of acknowledgment?” This was objected to, be- 
cause the question was leading, and because the certificate 
is not such a paper as the witness can examine to refresh 
his memory with; but the objection was overruled and the 
witness answered: “TJ asked her the questions the certifi- 
cate required.” Upon cross-examination the witness ad- 
ded: “I think asked her the requirements of the deed. 
The only way I know that Ll asked her the questions re- 
quired is from reading the certificate.” The answer ex- 
pressed plainly, amounts to this, that he had no recollection 
of having propounded the question suggested by the court, 
but that seeing his name to the certificate he presumed, 
from the fact that he had so certified, that he had done 
what the law required. Now the witness, though evidently 
a candid and truthful man, attaches more importance to 
seeing his signature to a certificate than others would be 
disposed to do, seeing that he had also certified that he 
examined the wife separate and apart from the husband, 
which he admits he had not done, and that he also certified 
to the fact of making her acquainted with the contents of 
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the deed, which, as we have already seen, was not done. 
Ifad the witness been handed the statute book and pointed 
to the 13th section of the 1st article of the act concerning 
conveyances, his memory could have been as well refreshed 
as by the printed form of acknowledgment to which his 
signature was attached. 

Another point is presented by the record of this case 
which it is proper to notice, though its decision, one way 
s action ror OF the other, will not affect the result. When 
Musbend a*eom. the plaintiff, Henry Steffen, was on examina- 
peteut witness. tion as a witness, it was proposed to prove 
by him that his wife, Mary, signed the deed under compul- 
sion by him, that he threatened to leave her if she did not 
sign it, and was present in the room when her acknow!l- 
edgment was taken. To this evidence defendants objected 
on the ground that, as the husband ot said Mary, he could 
not testify in her behalf. The objectior was sustained by 
the court and the plaintiff excepted. 

Since the abolishment by our statutes of several rules 
of evidence established by the common law, it is frequently 
difficuit to determine the extent to which the substituted 
rules were designed to go. The plaintiff, Steffen, was 
clearly competent to testify, as a party, in regard to any 
fuct touching his own interest alone, and so the ciremit : 
court held in this case, but he was not allowed to testify 
on an issue which was supposed chiefly to affect his wife’s 
interest. It is obvious,in this case, that he had an interest 
in the issue as well as his wife, since in the event of her 
death he would be tenant by the curtesy, and also had an 
interest in his wife’s land during coverture. The 14th sec- 
tion of the act concerning married women, (2 Wag. Stat., 
935,) provides that the rents, issues and products of the 
real estate of any married woman, and the interest of her 
husband in her right in any real estate which belonged to 
her before marriage, or which she may have acquired by 

gift, grant, devise or inheritance during coverture, shall, 
during coverture, be exempt from attachment or levy of 
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execution for the sole debts of the husband, &. The hus- 
band, therefore, cannot testify for the wife, on this issue 
concerning the validity of the trust deed without also tes- 
tifying for himself, to the extent of his interest. It strikes 
me, therefore, that the distinction taken by the circuit 
court is too refined to be of much practical use, and is not 
authorized under our statutes as they now stand. 

In regard to the second issue in this case, we entirely 
concur with the finding of the circuit court. There was 
no satisfactory evidence of fraud, or misrepresentation or 
improper threats on the part of the defendant, Bauer, in 
obtaining the notes to secure which the deed of trust was 
made. It appears that Bauer was a merchant at Topeka, 
Kansas, and the plaintiff, Steffen, was a contractor for some 
work on the Atchison, Topeka & Santa Fe Railroad; that 
Steffen made an arrangement with Baner to furnish such 
supplies as he had in his store to Steffen and his employees, 
to be paid for when he received his money from the com- 
pany; that in Angust, 1871, when Steffen finished his con- 
tract, Bauer’s account against him amounted to over $1,000; 
that Steffen called to sce him and promised to settle the 
same, but left Topeka.in the night with his family and 
came to Bates county, in Missouri, and about five days 
after he left Kansas purchased the land heretofore spoken 
of, and had it conveyed to his wife. Bauer then brought 
suit by attachment in Topeka, and in the end obtained a 
judgment, but only realized about $70. In August, 1873, 
learning the whereabouts of Steffen, Bauer went over to 
Bates county, and at first Steffen proposed to pay him what 
was still due, by conveying some Kansas lands he had lived 
on in that State, but it was discovered that he had con- 
veyed this land to his sons by a former wife, and then the 
arrangement was made for Steffen to exccute three notes, 
one for $250, payable in one year, one for $250, payable in 
two years, and a third for $500, payable in three years, the 
entire sum of $1,000 to be secured by the deed of trust. 
Ties was $200 less than what Bauer claimed to be due. 
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‘There was some evidence of threats to arrest Steffen o: 
criminal process for obtaining goods under false pretenses, 
and there was some contradictory proof in regard to the 
exact amount of Bauer’s account. The circuit court passed 
upon this, and its finding was justified by the proofs. 

The defendant, Bauer, insisted in his answer that this 
deed to Mrs. Steffen was made at Steffen’s instance, with a 
view to defraud his creditors. It was clearly established 
that the father and mother of Mrs. Steffen were poor and 
utterly without means to have advanced the purchase 
money, or any part of it, to their daughter. The purchase 
in Bates county was made a few days after Steffen left 
Topeka with the money paid him by the railroad company. 
He had previously conveyed his lands in Kansas to his 
sons. These facts were conclusively established, and al- 
though they do not necessarily prove a fraudulent purpose 
and might be explained, they certainly have a suspicious 
look. ‘The circuit court did not pass upon this part of the 
answer, Which was in the nature of a cross-bill in equity, 
as it was entirely unnecessary in the view of the other 
issues taken by the court. As, however, the judgment must 
be reversed because of the finding of the court in regard to 
the validity of the deed of trust, we shall remand the case 
that the court may investigate this question, and may, it 
satisfied of the truth of these allegations in the answer, 
declare the legal title of Mrs. Steffen held only in trust for 
her husband’s creditors, and order the same to be sold to 
satisfy the amount of Bauer’s claim, the notes for which 
were not all clue at the trial, but are past due now. Judg- 
ment reversed and case remanded. ‘The other judges con- 
cur. 
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Jupy v. Farmers & Trapers Bank, Appellant. 


Action: equity: parties. Plaintiff borrowed of C upon his note and 
mortgage, $5,000, of which sum it was agreed that plaintiff should 
receive $2,500, and the other $2,500 should be held to pay off an ex- 
isting mortgage upon plaintifi's land when it should become due. 
The money was, by agreement, placed with the defendant bank, by 
whom $2,509 was paid to plaintiff, and the remainder was placed 
to the credit of one M, who converted it to his own use. The $2,500 
mortgage coming due, C, to protect himself, bought it in and held 
it as a charge against the plaintiff and his land, and to indemnify 
himself, obtained further security from M. In an action against 
the bank, plaintiff obtained judgment for the money placed to the 
credit of M, with interest Held, that this was error, as vlaintiff 
was in no event entitled to have this money; Held, further, that 
in order to a complete adjustment of all the equities, C and M 
should be made parties to the suit. 


Appeal from Montgomery Cireuit Court.—Hon. G. Porter, 
Judge. 


REVERSED. 
Macfarlane & Trimble for appellant. 


W. O. Forrist, M. Y. Duncan and Kennan & McIntyre 
for respondent. 


Henry, J.—By the record, it appears that Judy was 
indebted to one Dyson by note, secured- by mortgage on 
his land, in the sum of $2,000. This note and mortgage 
were executed on the 14th day of October, 1872, and the 
debt was payable three years thereafter with ten per cent. 
interest per annum. In January, 1875, desiring to borrow 
$5,000 on the same land, Judy applied to one Cassidy, of 
St. Louis, who agreed to lend him that sum, provided that 
out of the money the Dyson debt should be paid, so that 
there should be no ineumbrance on the land prior to the 
mortgage Cassidy was to receive. It seems that Ringo, 
president of defendant bank, was to inform Cassidy when 
he might safely pay the $5,000, and on receipt of a cum- 
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munication from Ringo that “it was all right,” Cassidy 
paid to the bank Judy’s draft for $5,000, twenty-five hun- 
dred of which was, by the bank, delivered to Judy, aud 
the balance placed in the bank to the credit of Jno. P. 
Clark, who was then notified that it was to his credit for 
Dyson. It does not appear why the money was placed to 
Clark’s credit. Ringo is dead, and Cassidy and Judy each 
testilied that he did not authorize Ringo, or the bank, to 
place the money to Clark’s credit. If not authorized by 
either of them, it was a most singular transaction on the 
part of the bank; and the facts, that the latter at once 
notified Clark of the deposit, and why placed to his credit ; 
that there was evidence tending to prove that both Cassidy 
and Judy were aware that the money bad been placed to 
Clark’s credit, and made no objection; that Clark was a 
brother to Cassidy’s brother-in-law, aud on intimate terms 
with Cassidy, make a little more light on this question de- 
sirable. Clark, we infer from the evidence, is insolvent, or 
in doubtful circumstances. He never paid the money to 
Dyson, but used it for his own purposes. Cassidy pur- 
chased and now holds the Dyson note and mortgage, and 
Clark has given him his note secured by a mortgage on his 
land for the money so misappropriated by him. The peti- 
tion alleges that the bank received the $2,500 under an 
agreement to apply it on the Dyson debt, which then 
amounted to that sum, and the prayer is, that the bank be 
decreed to pay the debt to Dyson and procure the release 
of Judy’s land from the Dyson mortgage and for general 
relief. 

The case was submitted toa jury, which found for 
plaintiff $2,500 and interest, for which the court rendered 
a judgment against the bank. By the agreement proved, 
and all the cireumstauces of the case, it is evident that, in 
no event was the bank to deliver to Judy more than $2,500 
of the money borrowed of Cassidy, who was willing to 
trust the bank but not Judy, to pay off the Dyson debt; 
and while it is clear that Judy is entitled to relief against 
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the Dyson note and mortgage if he did not agree to the 
deposit of the $2,500 to Clark’s credit, yet the judgment 
rendered by the court cannot be sustained. The petition 
did not ask, nor did the facts proved entitle plaintiff to 
any such judgment. His right is to have the Dyson mort- 
gage satisfied either by Clark, Cassidy or the bank. If 
Cassidy alone trusted Ringo, or the bank, to see to the 
proper application of the money intendea for Dyson, and 
Ringo, or the bank,so managed the business that the money 
was lost, the principal controversy is between Ringo, or 
the bank, and Cassidy, and the ouly interest that Judy has 
in the matter is, that one or the other of them pay the 
Dyson debt. If, however, Judy agreed that the money 
should be placed to Clark’s credit, he has no demand against 
Cassidy, or the bank, or Ringo for the amount, but only 
“un equity, on paying the Dyson debt, to be subrogated to 
the rights of Cassidy in the note and mortgage he holds 
against Clark. Or, if by his conduct, Cassidy is not pre- 
cluded from setting up the Dyson debt against Judy, and 
the note and mortgage from Clark to Cassidy are not suf- 
ficient security for the $2,500, and the bank nor Ringo was 
authorized to place the money to Clark’s credit, either 
Ringo or the bank must make good the loss to Judy or 
Cassidy. If, on the other hand, Cassidy, by reason of 
having taken a note and mortgage from Clark for the 
$2,500, and other conduct with regard to that money, can- 
not enforce the mortgage against Judy, then Judy has sus- 
tained no injury by the failure of the bank to comply with 
the alleged agreement, except the slight injury resulting 
from a cloud upon his title, which may be readily removed ; 
but, in order to arrive at a just and complete determina- 
tion of the controversy, the court, under section 4, Wag. 
Stat., 1034, should have ordered Clark and Cassidy to be 
made parties to the suit. In such allusions as we have 
made to the testimony in the case, we would not be under- 
stood as indicating any opinion as to its effect, but only as 
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to what points the evidence should be directed on a re-trial 
of the cause, with all the parties before the court. Judg- 
ment reversed and cause remanded. All concur. 


Tue Stare v. WamMack, Appellant. 


1. Criminal Law: VARIANCE IN NAME: EVIDENCE: PRACTICE. Where 
the court which tried an indictment for assault, has expressly found 
a variance between the real name of the party assaulted and the 
name as given in the indictment, to be immaterial and not preju- 
dicial to the defendant, the Supreme Court will not set aside a 
judgment of conviction. Under the statute, (Wag. Stat., ? 22, p. 
1089,) the trial court is the judge of the materiality of the discrep- 
ancy. 

2 - ; GRAND JuRY: EVIDENCE. When such a discrepancy has 
been shown to exist, itis not admissible to show by the testimony 
of a member of the grand jury who was meant by that body. 





Appeal from Webster Circuit Court. 
AFFIRMED. 
F. S. Heffernan and J. Ney Foster for appellant 


1. The variance was fatal. State v. Fay, 65 Mo. 490; 
State v. English, 67 Mo. 136; 19 Mo. 239; State v. Curran, 
18 Mo. 320; State v. Havely, 21 Mo. 498; State v. Blanken- 
ship, 21 Mo. 504; Russ. & Ry. 851; 10 East 83; 5 Taunt. 
14; 1 Baldw. 83; 2 Crom. & M. 189; 6 Price 2; 1 Chit. 
659; 13 E. C. L. 194; 3 Chit. Pr. 231, 232; 4 T. R. 611; 3 
B. & P. 559; 1 Stark. 47; 2 Stark. 29; 3 Camp. 29; 6 M. 
&8.45; 2N. H. 557; 78.& R.479; 3 Caines 219; 1 Wash. 
C. C. 285; 4 Cow. 148. 2. Section 25, Wag. Stat., 1090, 
does not affect the theory of the defense in this case, as 
that section refers to the wrong name or the party indicted 
and not to the party assaulted. In indictments the names 
of third persons must be correctly stated. Rose. Cr. Ev. 
R. 78; 18 E. C. L. 149; 19 East 83 n.; Bae. Ab. h. t. 
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The State v. Wammack 


Dane’s Ab. h. t.; 1 Vin. Ab. 7; 15 Vin. Ab. 466; 2 Phil. Eve 
2, n. b. 
b 


J. L. Smith, Attorney-General, for the State. 


1. The circuit court having found the variance to be 
immaterial and not prejudicial, the defendant was not en- 
titled to an acquittal. State r. Barker, 64 Mo. 282. 2. As 
the issue on which the testimony of Copening was offered, 
was one exclusively for the trial court, it necessarily fol- 
lows that its competency or relevancy was also for that 
court. The language of the statute precludes a review of 
the ruling of the trial court as regards the question of va- 
riance, and on the same principle it is precluded from 
reviewing the correctness of the ruling of that court in 
admitting evidence on this issue. 


Suerwoop, C. J.—Our statute expressly commands 
that, “ Whenever, on the trial of any indictment for a fel- 
1 cenuwat naw: ONY, there shall appear to be any variance 


Stidence vera. between the statement in such indictment, 


— and the evidence offered in proof thereof in 
the christian name *¥ * of any person whomso- 
ever therein named, * ** such variance shall not 


be deemed grounds for an acquittal of the defendant, unless 
the court before which the trial shall be had, shall find that 
such variance is material to the merits of the case and 
prejudicial to the defense of the defendant.” Wag. Stat., 
§ 22, p. 1089. So that the objection to the evidence that 
it showed an assault on one Eyre Pile, and not on M. £. 
Pile, as charged in the indictment, was not well taken, since 
the trial court has not found that the “ variance is material 
to the merits of the case and prejudicial to the defense oi 
the defendant.” It is obvious that the statute constitutes 
the trial court the judge of the materiality of any discrep- 
ancies between the charge in the indictment and the evi- 
dence offered in its support, and that, under the statute, 
the defendant will not be entitled to an acquittal, unless 
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the court tinds the variance between accusation and proof 
so great as to call for judicial interposition. State v. Barker, 
64 Mo. 282. In the present instance the court has not only 
failed to make a finding of the character indicated, but, on 
the contrary, the second instruction, on behalf of the State, 
in these words: 2. “In arriving at your verdict, you will 
disregard the difference between the name of Eyre Pile 
who has testified in this case relative to the defendant's as- 
saulting him, and the name of M. E. Pile set forth in the 
indictment as that of the party assaulted, such difference 
of names not being material to the merits of this case, and 
not prejudicial to the defense of the defendant,” shows 
clearly that the trial court did not regard the defendant 
prejudiced by the variance. 

We do not think that the testimony of Copening, the 
foreman of the grand jury, was competent in order to show 
. rang Whom that body meant by “ M. E. Pile;” but 
jury: evidence. under the view already taken, the error was 
immaterial and no ground for a reversal. 

The statement made by counsel that no name was 
proved, is flatly contradicted by the record. All concur. 
Judgment affirmed. 





Tue Srate v. Lupwic, Appellant. 


1. Indictment for Murder: convicrion OF MANSLAUGHTER: ASSIST- 
ING suIcIDE. A prisoner indicted for murder is properly convicted 
of manslaughter in the first degree if the evidence shows that his 
offense consisted in assisting the deceased in committing suicide. 
R. S. 1879, 2 1239. 

2. Practice. It is not error for the court, in the temporary absence 
of the prosecuting attorney, to examine the jurors on the voir dire. 





: EVIDENCE. A judgment will not be reversed for error of 
the trial court in excluding evidence when the jury has found the 
fact which the evidence tended to prove. 

4. Assisting Suicide. Upon the trial of an indictment under the 

statute which declares every person “deliberately assisting” an- 
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other in the commission of self-murder, guilty of manslaughter in 
the first degree, it is noerror to instruct that the defendant is gui! - 
if he was “ deliberately present, assisting’’ the deceased. 


Appeal from Jackson Criminal Court—Hon. H. P. Wurre, 
Judge. 


AFFIRMED. 


J. E. Wiley, J. A. Moore, Milton Moore and Wm. War- 


ner for appellant. 


1. The court erred in conducting the examination 
on the voir dire. The judge should never act as attorney 
for the State. State v. Davis, 66 Mo. 684; Archb. Crim. 
Prac. & Plead., (8 Ed.) 540, note a. 2. The testimony of 
witness Overbeck should not have been excluded. 3. The 
ecnviction of manslaughter upon an indictment for mur- 
der was erroneous. The indictment should inform the 
defendant of the nature and cause of the accusation against 
him. Const. Mo., art. 2, § 22. The correct practice is to 
set forth the offense according to its nature and circum- 
stanees. State v. Jones, 20 Mo. 58; Bower v. State, 5 Mo. 
364; State v. Shock, 68 Mo. 552; State v. Worrell, 25 Mo. 
205. ‘The conviction being for an offense of a totally dis- 
similar nature from that charged, cannot stand. Watson 
v. State, 5 Mo. 497; Plummer v. State, 6 Mo. 231; State v. 
Shoemaker, 7 Mo. 177; State v. Jenkins, 36 Mo. 372; State v. 
Hays, 36 Mo. 80; State v. Farrar, 38 Mo. 457; State v. Ar- 
ter, 65 Mo. 653; State v. Alexander, 56 Mo. 131. 4. The 
third instruction is wrong. The statute, (Wag. Stat., 446, 
$ 8,) makes “ deliberately assisting another in the commis- 
sion of self-murder” the gist of the offense, while this in- 
struction renders the party guilty, if deliberately present 
and assisting. Under the statute the “assisting” must be 
deliberate; under the instruction it makes no difference as 
to the manner of the assisting, providing the presence is de- 
liberate. 
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J. L. Smith, Attorney-General, for the State. 


1. Itis the duty of the court to see that impartial 
jurors are obtained. Stoner v. State,4 Mo. 368; Rice v. 
State, 16 Ind. 298. The object of examination on the voir 
dire is to obtain such jurors. State v. Martin, 28 Mo. 530. 
It cannot prejudice the defendant if the judge puts the 
necessary questions. If any body has a right to object it 
is the State, because the prosecuting attorney was not 
present. State v. West, 69 Mo. 401. 2. On an indictment 
for murder, the jury may find the defendant guilty of man- 
slaughter. Watson v. State,5 Mo. 497; Plummer v. State, 
6 Mo. 231; State v. Lane, 64 Mo. 319. At common law it 
was murder to assist in committing suicide. Regina v. Ali- 
son, 8 C. & P. 418; Commonwealth v. Bowen, 13 Mass. 356. 
If this crime were not made manslaughter by the statute, 
it would be murder in the first or second degree, as shown 
by the evidence. And it can hardly be insisted that a con- 
viction could not be had for that crime on an indictment 
charging a deliberate and premeditated killing. It would 
not be deemed necessary to aver that defendant deliber- 
ately aided and abetted the commission of a murder. A 
charge that he was the principal actor would be supported 
by proof that he was an aider and abetter. State v. Phil- 
lips, 24 Mo. 475; State v. Davis, 29 Mo. 391; State v. Hol- 
lenscheit, 61 Mo. 302. Nor would it be necessary to allege 
the killing in any but the usual form. Slate v. Green, 66 
Mo. 631. 3. The objection to the third instruction is hy- 
percritical. How is it possible for a man to be deliberately 
present, engaged in the performance of certain acts, with- 
out also deliberately doing that which he actually does? 
In other words, how can a man be said to be deliberately 
present, assisting in the doing of an act, and his act be 
otherwise than of the same character as his presence ? 


Henry, J.—In the circuit court of Jackson county, an 
indictment was preferred against defendant for the murder 
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1. worcrmest For Of his wife, Lizzie Ludwig, and charged that 
MURDER: convic- = ‘ By . 
tion of man- defendant, with a hempen rope which he 


Slaughter: assist- 

ing suicide. tied around her neck and throat, choaked 
and strangled her to death. The evidence for the State 
tended to prove that defendant was guilty as charged, but 
was of such a character as also to warrant the jury in find- 
ing that the deceased hanged herself, and that defendant 
was present and aided and assisted her in the act of self- 
murder. Evidence for defendant tended to exonerate 
him. His counsel contend that he could not, under the 
indictment, which was for murder of the first degree, be 
convicted of manslaughter of the first degree, of which the 
jury found him guilty. By section 1239, Revised Statutes 
187%, page 219, every person who deliberately assists an- 
other in the commission of self-murder, is declared guilty 
of manslaughter in the first degree; and it has so long 
been held, in this State, that under an indictment for mur- 
ler, the defendant may be convicted of manslaughter, that 
it must be regarded as finally settled. Watson v. State, 5 
Mo. 497; Plummer v. State, 6 Mo. 231; State v. Lane, 64 
Mo. 319 In this indictment the defendant was charged 
with having murdered his wife by hanging her. The jury 
found that he did not hang her, but only assisted her to 
hang herself. If in any case, one indicted for murder may 
be convicted of manslaughter, this strikes us as peculiarly 
one in which it would be proper. Defendant only escaped 
a conviction for hanging his wife, by showing that he only 
assisted her in hanging herself. 

The court, in the momentary absence of the prosecut- 
ing attorney, examined some of the panel on the voir dire, 
2. PRACTICE. touching their competency as jurors, and this 
is alleged as error. Such examinations are made for the 
information of the court to enable it to pass upon the com- 
petency of persons selected as jurors, and whether the 
proper questions are asked by the court, the prosecuting 
attorney or counsel for defendant is of no consequence. 
Emily Overbeck, a witness for the defense, was asked 
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“if she had uot heard Mrs. Ludwig threaten to hang her- 
-evidence. self?” The court sustained an objection to 
the evidence, and of this defendant complains. If admit- 
ted, it would have tended to prove no more than that she 
hanged herself, and this the jury found without the evi- 
dence of Mrs. Overbeck. If defendant had been found 
guilty of murder, the exclusion of that evidence would 
have been an error fatal to the judgmert, but asthe jury 
fo the facts which the evidence excluded tended to 
prove, and as this evidence would not in the least have 
conduced to show that defendant did not assist his wife to 
commit self-murder, its exclusion could not possibly have 
prejudiced him. 

The objection to the third instruction for the State 
presents a grammatical rather than a legal quéstion. The 
§. assistrxe «ur. L8Struction is as follows: “ The court further 
= instructs the jury that if they believe from 
the evidence that the deceased, Lizzie Ludwig, came to her 
death by suicide or self-murder, and that the defendant, 
Jacob Ludwig, was deliberately present aiding and abetting, 
counseling, advising and assisting in the commission of 
self-murder, they will find the defendant guilty of man- 
slaughter in the first degree, and assess his punishment at 
imprisonment in the penitentiary for a term not less than 
five years.” ‘The statute declares that if one deliberately 
assist another in the commission of self-murder, &c., while 
the instruction declares that one is guilty “if deliberately 
present and assisting.” The word “deliberately ” qualifies 
both the words “ present” and “assisting,” as much so as 
if, after the words “ present and,” it had been reveated. 
All concurring, the judgment is affirmed. 























OCTOBER TERM, 1879. 


Davenport v. Fulkerson. 


Davenport v. FuLKERSON, Appellant. 


1. Award. Defendant’s cattle were fed by plaintiffs, under an agree- 
ment that the fodder should be paid for at the end of the season 
at the customary price paid in the neighborhood, and defendant 
being unable to agree with plaintiffs what was the customary price, 
joined with them in submitting the question to arbitrators, who 
fixed the price. Held, that their determination was binding. 


2. Verdict. The verdictin this case, Held, not liable to the objection 
of vagueness or uncertainty. 


Appeal from Johnson Circuit Court.—Uon. F. P. Wricut, 
Judge. 


AFFIRMED. 
Land & Sparks for appellant. 
John J. Cockrell for respondent 


Norton, J.—This is a suit instituted to recover for 
1,465 shocks of fodder furnished defendant under the fol- 
lowing written contract, viz: “ This agreement, made and 
entered into between John A. Ramsey and Horace Daven- 
port, party of the first part, and J. P. Fulkerson, party of 
the second part: The said John A. Ramsey and Horace 
Davenport agree to furnish the said J. P. Fulkerson 1,600 
shocks of fodder, and they, (the said John A. Ramsey and 
Horace Davenport,) agree to take the customary price paid 
for fodder in the neighborhood during the winter season. 
The said J. P. Fulkerson agrees to advance money enough 
to pay for cutting up the above number of shocks. Money 
due when feeding over.” 

It is alleged in the petition that defendant received 
under the contract 1,465 shocks of fodder during the feed- 
ing season of 1874-5; that plaintiffs were released by de- 
fendant from furnishing the remaining 135 shocks ; that the 
customary price paid for fodder in the neighborhood was 
27} cents per shock for 902 shocks grown on upland, and 


27—70 
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80 cents per shock for 563 shocks grown on bottom land; 
that plaintiffs and defendant not agreeing upon the cus- 
tomary price of said fodder, agreed that NH. Fulkerson 
and George W. Houts should fix such price, and they de- 
cided that the customary price during the winter it was 
furnished was 27} cents per shock for that grown on up- 
land, and 30 cents per shock for that grown on bottom 
land; that under that decision on the contract defendant 
owed plaintiffs a balance of $268.23. The answer of de- 
fendant, (which is too prolix to be here inserted,) after 
admitting the contract, alleges that under it plaintiffs were 
to furnish a feed lot, which they failed to do, to defendant's 
damage of $25; that the shocks were to consist of 256 
hills; that none of them were of that size; that plaintifts, 
after shucking the corn from said fodder left the shocks 
lying on the ground, by reason whereof 1,000 shocks were 
lost to defendant, to his damage in the sum of $250. The 
answer admits that plaintiffs and defendant failed to agree 
upon the customary price of the fodder, and that defend- 
ant agreed to submit the question to the judgment of N. 
H. Fulkerson and G. W. Houts, but avers that such sub- 
mission was on the condition that they should not fix the 
price of the same exceeding 20 cents per shock. The rep- 
lication denied the new matter set up in the answer, and 
on the trial of the cause plaintiffs obtained judgment for 
the amount sued for, and defendant brings the case here 
by appeal. 

During the progress of the trial the only exception 
taken by defendant to the action of the court was to the 
following instruction, given on behalf of plaintiffs: «If 
the jury believe from the evidence that, in the month of 
September, in the year 1874, plaintiffs and defendant en- 
tered into and made a certain contract in writing, wherein 
and whereby plaintiffs agreed to furnish defendant 1,600 
shocks of fodder at whatever price and sum might be cus- 
tomary and reasonable in the neighborhood for fodder dur- 
ing the season of 1874 and 1875, the same to be furnished 
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in the fields where grown, with a lot or place in which to 
turn the cattle while feeding, and the defendant to pay for 
the same at the end of the feeding season, and to advance 
in part payment therefor money enough to pay for cutting 
and shocking the fodder; and that in accordance with the 
terms of said agreement plaintiffs did furnish, and defend- 
ant did accept and receive a portion of said 1,600 shocks 
of fodder upon said premises and in accordance with said 
contract, together with a lot in which to feed the same 
during the feeding season aforesaid, and said defendant did 
accept and receive the same as a sufficient fulfillment of 
said contract, and release plaintiffs from furnishing the 
further number necessary to make the full number of 1,600 
shocks, then the jury will find for plaintiffs in a sum equal 
to the number of shocks so furnished, multiplied by the 
customary price per shock in the said neighborhood, with 
six per cent. interest from the end of the feeding season of 
1874—5, less the amount furnished by defendant for cutting 
corn, and a reasonable sum for feed of plaintiff Davenport’s 
cows; and if the jury further find that after the sale and 
delivery of the fodder aforesaid, plaintiffs and defendant 
mutually agreed to leave to G.W. Houts and N. H. Fulker- 
son the determination of the aforesaid customary price per 
shock, and that in accordance therewith the said G. W. 
Houts and N. H. Fulkerson did determine that said custom- 
ary price was 30 cents per shock for fodder grown on bot- 
tom land, and 27} cents per shock for fodder grown on 
upland, then the jury will find that 30 cents per shock for 
fodder grown on bottom land, and 27} cents per shock for 
fodder grown on upland, was the customary price, and will 
find for plaintiffs in a sum equal to the number of shocks 
of fodder grown on bottom land at 30 cents per shock, and 
the number of shocks of fodder grown on upland at 27} 
cents per shock, with six per cent. from the end of the 
feeding season of 1874 and 1875, less the sum advanced by 
defendant to plaintiffs for cutting the corn, and a reason- 
able sum for the care and feed of the cows of plaintiff 
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Davenport. But as the price for the fodder agreed upon 
in the article of agreement read in evidence was the cus- 
tomary price paid for fodder in their neighborhood, that 
will be the criterion by which the jury will be governed in 
fixing the price; and the price fixed by the arbitrators will 
only be received in evidence of such price and as the crite- 
rion, unless the jury shall find that their estimate was 
clearly erroneous and grossly inadequate.” 

We cannot perceive the force of defendant’s objection 
to this instruction, as all the evidence relating to the sub- 
mission of the question of the customary price of shock 
fodder to the determination of Fulkerson and [louts, one 
ef whom was the brother, and the other the uncle of de- 
fendant, was received without objection, and was, there- 
fore, before the court and jury for their consideration. If 
the original contract had provided that the customary price 
of the fodder was to be ascertained and fixed by Fulkerson 
and Houts, and they had fixed it, there can be no doubt but 
that the parties would have been bound by it, and we can 
see no reason why their subsequent agreement to refer this 
question to the determination of Fulkerson and Ilouts 
should not be equally binding. The court in giving the 
instruction properly considered the suit as being based on 
the contract, and limited the plaintiffs’ right of recovery 
to the customary price of fodder during the season of 1874 
and 1875, and the objection urged that plaintifis were al- 
lowed to recover on an award when the cause of action 
rested in contract, is not well taken. 

It is also insisted that the verdict is too vague and un- 
certain to sustain the judgment entered upon it. The ver- 
dict reads thus: “ We, the jury, find for plaintiff as fol- 
lows: 

For bottom lands, 563 shocks at 30 cents per shock, $165.90 
For uplands, 902 shocks at 27} cents per shock, 248.05 


$413.95 
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Amount paid by defendant, - - - 


Amount for feeding cows, - - - 


Six per cent. one year and six months, 


ing for plaintiffs of the sum of $283.65. 


which ail concur. 





terest in the land. 


from asserting his right to insist on payment. 


Judge. 


REVERSED. 








McFappen v. Rogers et al., Appellants. 


149.72 
$264.23 
4.00 
$260.23 
24.42 


$285.65 


Cuarues P. Paris, Foreman.” 


We think the court properly regarded this as a find- 
Instead of being 
open to the objection of vagueness and uncertainty, the 
reverse is the case, as the verdict shows definitely the 
method adopted by the jury in ascertaining, the balance 
due plaintills. We think, upon the evidence and the case 
as shown by the record, that the judgment was for the 
right party, and will, therefore, affirm the judgment in 


1. Deed. A deed which is signed by both husband and wife, but in 
which the husband alone is named as grantor, conveys only his in- 


2. Reformation of Deed: Grantor’s RIGHT TO PAYMENT OF PUR- 
CHASE MONEY. A grantor cannot be compelled to correct errors in 
his deed, so long as the grantee is in default in the payment of the 
purchase money ; and this rule extends to one claiming under the 
grantee, unless circumstances exist which estop the original grantor 


Appeal from Bates Circuit Court.—Ilon. W. 8S. Surrex, 
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A. Henry for appellant. 


If plaintiff has any equitable right to this land he got 
it by the mortgage from Worley, and he could not acquire 
any greater or other equity than Worley would be entitled 
to, standing as he does as assignee of Worley. And it 
cannot be assumed that Worley could, in equity, force 
Rogers to convey by another deed of correct description, 
after the note was due; without tendcring payment of the 
note or purchase money agreed to be paid. Before a party 
cap ask a court of equity to his aid, he must do equity. 1 
Story Eq. Jur., §$ 6,7. Neither did plaintiff obtain any 
greater right or equity by his purchase at sheriff’s sale 
under the mortgage, nor will equity entitle him to any land 
not in the mortgage, even if left out by mistake. Schwick- 
erath v. Cooksey, 53 Mo. 75. And defendant, though pres- 
ent at the sale, was not bound (even if he knew that 
plaintiff was acting under misapprehension) to inform him, 
and he is not entitled to any equitable relief, even if this 
question was between himself and mortgageor Worley. 
Butcher v. Buchanan, 17 Iowa 81; Oiler v. Gard, 23 Ind. 
212. Defendant Rogers cannot be considered at fault for 
the conduct of Worley, and Rineberger took the land at 
her own risk, and was bound by the record of the title, and 
she and her assignee could acquire no right or equity that 
Worley did not possess against Rogers, and Rogers would 
have had a priority of lien on the land for the purchase 
money, which, in equity, should be paid, (even if the sale 
between him and Worley had not been canceled,) before he 
could be compelled to part with the title. 1 Hilliard on 
Mortg., chap. 23, § 31. 


P. H. Holeomb for respondent. 


Respondent had a perfect equity to have the erroneous 
deeds corrected to make them conform to the intention 
and agreement of the parties. Neither he nor Rineberger 
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had any knowledge of any intervening equities between 
Rogers and Worley. Both are in this case to be regarded 
in the light of innocent purchasers under Rogers and Wor- 
ley, and cannot be affected by any equities that may have 
existed between them, and not brought to their knowledge. 
Rhodes v. Outcalt, 48 Mo. 367; Morgan v. Bouse, 53 Mo. 219; 
Adams v. Buchanan, 49 Mo. 64. Respondent asks that no 
other property than that actually sold by Rogers, and mort- 
gaged by Worley, be vested in him under his purchase of 
the note and mortgage, and at the sheriff’s sale. Neither 
Rogers nor Worley can complain, nor have they ever com- 
plained, that the land was sold under an erroneous descrip- 
tion. It was the description that they themselves had 
given the land; they both, according to their own state- 
ments, had full and perfect knowledge of theerror. Rog- 
ers in person, and Worley by his attorney, stood by at the 
sale, and Worley’s attorney, by instruction, bid on the land 
to about the amount of the debt; neither intimated there 
was any mistake in the description, nor objected to the sale 
on that account, nor on the ground that either had any 
rights or equities in the land being sold. There is no com- 
plaint that the land was sacrificed in consequence of the 
erroneous description, but on the contrary, it appears from 
the evidence that the land brought about the amount of 
the debt. There was no necessity for @ re-sale. Young v. 
Cason, 48 Mo. 259. 


Henry, J.—This was a proceeding in equity, by which 
McFadden sought to correct certain deeds executed 
by defendants, and to divest Wm. Rogers of the tiile to 
the tract of land hereinafter described. The petition al- 
leged that on the 3rd day of June, 1869, the defendant, 
Wm. Rogers, sold to his co-defendant, his daughter Rachel 
Worley, the south half of lot 2, of the northwest quarter 
of section 20, township 40, range 33, in Bates county, but 
by mistake in the deed he executed, the land was described 
as the southwest quarter of the northwest quarter of said 
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section, township and range; that afterwards, in July, 1870, 

Daniel Worley and wife, said Rachel, executed a mortgage 
to secure the payment of a note for $200, made by said 
Daniel Worley to Nancy Rineberger, conveying the land 
described in Rogers’ deed to Rachel Worley, but intending 
to convey the other forty on which the Worleys then re- 
sided; that this note and mortgage were assigned by Nancy 
Rineberger to plaintiff, who instituted a suit to foreclose 
the mortgage and purchased the property at the sale under 
the decree of foreclosure made therein, and received the 
sheriff ’s deed for the property so sold, which followed the 
decree and previous deeds in the description of the prop- 
erty; that the plaintiff supposed he was buying the forty 
first above described. Defendants denied in their answer 
the allegations in the petition, and alleged that the consid- 
eration for the conveyance by Rogers to Rachel of the south 
half of lot 2, of the northwest quarter of said section, was 
her agreement to pay to said Rogers $200, with ten per 
cent. interest six months thereafter; that when the note 
therefor became due, Rachel was unable to pay it, and re- 
linquished any right under the contract so made; that in 
1873 Rogers conveyed said south half of lot 2, to one 
Cowles in trust to secure the payment of a promissory note 
to A. Henry, and that the land was sold under suid deed 
and purchased by said Henry, who afterwards sold and 
conveyed it to Rogers. 

The evidence clearly establishes the following facts: 
that in making the conveyance to Rachel Worley, Rogers 
and wife intended to convey the south half of lot 2 above 
described, but by mistake conveyed the other tract; that 
the mortgage was executed as alleged, and was intended 
to convey said south half of lot 2; that MeFadden pur- 
chased the Jand under a decree obtained ina suit fora 
foreclosure of the mortgage, instituted by him after the 
note was assigned to him by Mrs. Rineberger; that in 
1873 Rogers executed the deed of trust to Cowles, as al- 
leged in the answer, and that ITenry purchased it at a sale 
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under the deed of trust, and re-conveyed it to Rogers. 
Rogers testified that Mrs. Worley executed her note for, 
and was to pay him $200 forthe south half of lot 2; that 
the same, nor any part thereof, had been paid. Wm. Rine- 
berger, husband of Nancy, testified that he offered to sell 
the Worley note and mortgage to Rogers; that Rogers 
knew of the mortgage, and that it was upon the land that 
Worley and wife were living on; that Rogers said he would 
like to have the note and mortgage, but had not money to 
spare for the purchase. He did not say that he had any 
claim against Worley and wife, or either of them. Ou 
this point Rogers testified that Rineberger never offered 
to sell him Worley’s note and mortgage, but wanted to 
borrow money, and asked Rogers if he wanted to buy a 
mortgage ; that he did not then know that Mrs. Rineber- 
ger had the mortgage. McFadden testified that Rogers 
and A. Ifenry were at the sale made by the sheriff under 
the foreclosure decree, and that Henry bid for the land. 
On the trial plaintiff had judgment, from which defendant 
Rogers has appealed. 

In the mortgage to Mrs. Rineberger Damel Worley 
ulone is the grantor. Rachel Worley’s name no where 
1. DED. occurs in the body of the deed. She executed 
it and relinquished her dower in the land. The deed, 
therefore, conveyed only the interest of Daniel Worley, and 
plaintiff could, in no event have any greater estate vested 
in him than he would have acquired if the deed had con- 
veyed the right land to Rachel Worley. 

But waiving that question, we do not think that 
plaintiff Las shown any equity superior to that of Rogers, 
2 neroruatiox who holds the legal title, of which plaintif 


OF DEED: gran- 


tor's right to pay- seeks to divest him. The purchase money 
mentof purchase 

money. for that Jand, nor any part thereof, has been 
paid by Mrs. Worley. There is no evidence contradicting 
defendant’s testimony on that point. As between him and 
Mrs. Worley, he could not have been compelled to make a 


deed until the payment of the purchase money; and 
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plaintiff has acquired no other equity against Rogers than 
that of Mrs Worley, unless Rogers is estopped by some- 
thing he has said or done, or omitted to say or do, from 
setting up his claim for the purchase money due from Mrs. 
Worley for the land. It was nov allcged in the petition, 
nor was it established by the evidence, that before the exe- 
cution of the mortgage Kogers knew of the intention to 
execute it. Mr. Rineberger testified that after the execu- 
tion of the mortyage he proffered to sell it to Rogers, and 
“nat Rogers knew all about it, but there is no evidence that, 
until after its execution, he knew anything of that trans- 
action, or the assignment of the note to McFadden. There 
is nothing in the fact of his presence at the sheriff’s sale 
to create an estoppel. He made no bid, offered no sugges- 
tion, was passive. Henry bid for the land at that sale as 
the agent and att: rney of Daniel Worley, but the relation 
of client and atturney, or agent and principal, between 
Henry and Rogers did not then exist. Granting that he 
supposed that the mortgage was of the south half of lot 
2; that the sale was of that tract; that he had conveyed 
it to Mrs. Worley; still, the title being in himself and the 
purchase money unpaid, in the absence of fraud or any act 
on his part to encourage Rineberger in taking the mort- 
gage, or the plaintiff in taking an assignment of the debt 
secured by it, he has the same right to set up his lien for 
the purchase money, against plaintiff, that he would have 
had to insist upon the payment of the purchase money by 
Mrs. Worley before he should be divested of his title to 
the land. The mischief to Mrs. Rineberger was accom- 
plished when she loaned her money and took the mortgage, 
and to the plaintiff when he paid his money for the mort- 
gage debt, with neither of which transactions had Rogers 
any connection whatever. If he had done or said anything 
to mislead either Rineberger or plaintiff; anything which 
would make it unjust and inequitable on his part to insist 
upon his demand for the purchase money, the court might 
properly have given plaintiff some relief, but the evidence 
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does not disclose a state of facts which eutitles plaintiff to 


The State v. Estis. 


any judgment whatever against Rogers. Judgment re- 
versed and cause remanded. All concur. 
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Tue State v. Estis, Appellant. 


Resisting Legal Process: surFiciIENCY OF INDICTMENT. An in- 
dictment for resisting service of a warrant of arrest, is not bad be- 
cause it fails to charge in express terms that the officer had the 
warrant in his possession at the time the resistance was offered. 

: ASSAULT. An indictment which charges that the defendant 
did obstruct, resist and oppose an officer attempting to effect his 
arrest ‘‘by making an assault,” and did then and there shoot at the 
officer with certain pistols loaded with gunpowder and leaden balls, 
is not bad because the assault is not charged to have been made 
with a deadly weapon. The other facts stated make it good under 
section 29, page 449, Wag. Stat., without any express charge of as- 
sault. (State v. Phelan, 65 Mo. 547.) 

: CERTAINTY OF CHARGE AS TO TIME. An indictment for re- 
sisting arrest charged that on the 6th day of November, 1876, a 
warrant was issued for the arrest of defendant upon a charge that 
on the 26th day of October previous, he had obtained certain goods 
under false pretenses, that an officer, on the 20th day of January, 
1879, proceeded to make the arrest, and that defendant then and there 
resisted arrest. Held, not bad for uncertainty as to the time when 
the resistance was made. 

Indictment: EvipENcE: VARIANCE. An indictment contained 
what purported to be a verbatim copy of a warrant for the arr: st of 
defendant for obtaining goods under false pretenses. The warrant 
offered in evidence charged the defendant with obtaining goods 
“‘unde fales pretens.”” Held, that the variance was immaterial both 
at common law and under section 22, page 1089, Wag. Stat. 
Resisting Arrest: evipence. An indictment for resisting arrest 
under a warrant, need not show to whom the warrant was delivered 
by the officer who issued it; nor need this be shown at the trial. It 
is immaterial through what agency it reaches the hands of the 
officer whose duty it is to serve it. 

: EVIDENCE. On the trial of an indictment for resisting arrest 
under legal process, evidence to show that threats of personal vio- 
lence had been made against the prisoner, (but not by the ofhcer 
who made the arrest,) is inadmissible. 
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8. Criminal Practice: REMARKS OF PROSECUTING ATTORNEY. During 
the argument the prosecuting attorney made use of the remark: 
“Malice may bud and bloom in a man’s heart almost in a moment, 
orina short time.” Held, that this afforded no ground for revers- 
ing the judgment. 


Appeal from Clay Circuit Court—Hon. Gro. W. Dunn, 
Judge. 


AFFIRMED. 


Indictment for resisting arrest by a constable. During 
the argument of the case to the jury the prosecuting attor- 
ney made use of thisremark: Malice may bud and bloom 
in a man’s heart almost in a moment, or in a short time. 
The other facts appear in the opinion. Defendant was 
convicted and appealed. 


Samuel Hardwicke, H. L. Routt, W. M. Burris for ap- 
pellant. 


1. The indictment does not charge, nor is it proven, 
that at the time of the commission of the alleged offense the 
constable had in his possession a warrant for the arrest of 
defendant. Without this he had no right to make the ar- 
rest, and defendant had a right to resist. Const. Mo., art. 
2, § 80; Wag. Stat., § 36, p. 1079; Ib., § 8, p. 1072; John- 
son v. State, 5 Texas App. 43. 

2. The indictment undertakes to set out the warrant 
by its tenor. lt must do so verbatim. Wharton Am. 
Crim. Law, 307 et seg. The variances between the warrant 
as set out and as proven, are fatal. Rex v. Beech, 1 Leach 
Cr. C. 158; 1 Bishop Crim. Proced., § 311; State v. Hen- 
derson, 15 Mo. 486. 

3. ‘The court erred in refusing to allow witness Smith 
Story to answer question in regard to previous threats of 
parties against defendant. It had already been proven that 
on two former occasions parties without a warrant, and 
among them this same Lynn, who was constable at this 
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time, had molested this same house in search of defend- 
ant; and if threats had been made by parties against de- 
fendant, and he had reason to believe that he would not 
be allowed to have a trial in the courts, he certainly was 
entitled to show the threats against him indicating the 
animus of defendant, if for nothing else in mitigation of 
the offense in the eyes of the jury. 

4, The court should have rebuked the prosecuting 
attorney for making use of the remark, “ Malice may bud 
and bloom in a man’s heart almost in a moment, or in a 
short time.” In stating this he was stating a matter of 
law to the jury which was not his province. 

5. The indictment is fatally defective in not charging 
that the assault was committed with a deadly weapon; and 
also because of uncertainty as to time. Jane v. State, 3 
Mo. 63; State v. Hardwick, 2 Mo. 228; State v. McCracken, 
20 Mo. 411; State v. Hayes, 24 Mo. 358. 


J. L. Smith, Attorney-General, for the State. 


1. The indictment is good. It is in the language of 
tne statute, (Wag. Stat., § 29, p. 449.) and that is sufficient. 
State v. Phelan, 65 Mo. 547. Nor is there any uncertainty 
as to time. The words “then and there” can refer only 
to the date last before mentioned, January 20th, 1879. It 
is certainly good after verdict. State v. Freeman, 21 Mo. 
481; State v. Bailey, 21 Mo. 484; State v. Steeley, 65 Mo. 
218; State vr. Stumbo, 26 Mo. 306; Wag. Stat., § 27, p. 1090. 

2. The variances between the warrant as set out in 
the indictment and as offered in evidence, are immaterial. 
2 Wag. Stat., § 22, p.1089; 1 Wharton Crim. Law, (9 Ed.) 
€$ 3809, 606; Per v. art,1 Leach Cr. C. 172; Comm. v. 
Parmenter, 5 Pick. 279; Comm. v. Riley, Thacher’s Crim. 
». 67; United States v. Llinman,1 Bald. C. C. 292; 2 Russ. 
on Cries, (9 Ed.) 799, 800. 

3. It was not necessary to show to whom the justice 
delivered the warrant. It was legal and regular on its face, 
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was issued by an officer having jurisdiction so to do, and, 
directed to Lynn, and when it came into his hands, from 
any source whatsoever, it was his duty to execute, and the 
defendant’s duty to obey, it. State v. Weed, 21 N. H. 262; 
Comm. v. Martin, 98 Mass. 4; Faris v. State, 3 Ohio St. 159; 
Boyd v. State, 17 Ga. 194; State v. Green, 66 Mo. 631. 

4. We think it conclusively appears that the warrant 
was in Lynn’s possession during all this time. But that is 
not a material inquiry under the circumstances of the case. 
The fact whether Lynn had the possession of the warrant 
or not, is of no consequence, so far as the defendant’s guilt 
is concerned. When he demanded that the defendant sur- 
render, and gave notice that he had a warrant for his arrest, 
it was defendant’s duty to obey. If he refused and resisted 
the officer after the demand and notice, he is guilty as 
charged. Rex v. Curtis, Foster’s Crim. Law 135; 1 East 
P. C., ch. 5, § 81, pp. 314, 315; Comm. v. Cooley, 6 Gray 
350; State v. Green, 66 Mo. 631, 649. 

5. Thecourt properly excluded the evidence of threats. 
The defendant was notified that a constable had come to 
arrest him, having a warrant for that purpose. [He was in 
law bound to yield; his refusal to do so, and his subsequent 
assault on the officer constituted a violation of the statutes 
of this State. Facts which would go to show him innocent, 
if the arrest have been attempted by certain other parties, 
constitute no defense to the charge of an assault upon 
Lynn. If he did not believe what was told him by Lynn, 
and chose to act contrary to his demand, he did so 
at his peril. His mistake cannot excuse him. State v. 
Green, supra. If every idle threat made against a person 
charged with crime is to furnish justification for an assault 
upon an officer attempting to arrest such person, every 
offender may with impunity resist arrest, and officers will 
be without the protection of that law whose ministers they 
are, and at the mercy of every offender whom they may 
be compelled to arrest. State v. Oliver, 2 Houst. (Del.) 
995. 
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Suerwoop, C. J.—Various objections are urged against 
the indictment, which is in these words: 
STATE OF f Clay, } 

County of Clay, : 

In the circuit court of Clay county, Missouri, Febru- 
ary term, A. D. 1879: The grand jurors for the State of 
Missouri, summoned from the body of the county of Clay 
aforesaid, empaneled, charged and sworn, upon their oaths 
present, that on the 6th day of November, 1876, at the 
county of Clay aforesaid, John V. B. Flack came before 
James P. Withers, who was then and there a justice of the 
peace in and for Fishing River township, in said county, 
and then and there made complaint on oath, before said 
James P. Withers, justice of the peace, that one John C. 
Kstis, alias George Estis, then lately before, to-wit: on the 
25th day of October, 1876, at the county of Clay afore- 
said, feloniously and designedly, with intent to cheat and 
defraud said John V. B. Flack, did falsely pretend to the 
said John V. B. Flack that one John Williams was owing 
him, the said John C. Estis, alias George Estis, a large 
sum of money, to-wit: the sum of $20 for work and labor - 
performed by the said John C. Estis, alias George Estis, 
for said John Williams; and the said John V. B. Flack 
believing the said false pretenses, so made as aforesaid to 
be true, and being deceived thereby, was induced by reason 
thereof to accept an order given by said John C. Estis, 
alias George Estis, on said John Williams for the sum of 
$5, the consideration ofa pair of boots of the value of $5, 
which said pair of boots the said John V. B. Flack then 
aud there sold and delivered to the said John C. Estis, and 
that the said John C. Estis, alias George Estis, by means 
of said false pretenses, so made to the said John V. B. 
Flack as aforesaid, unlawfully, feloniously and designedly 
did obtain of and from the said John V. B. Flack the said 
pair of boots of the value of $5, of the goods and chattels 
of the said John V. B. Flack, with intent him, the said 




















432 


SUPREME COURT OF MISSOURI, 


The State v. Estis. 





John V. B. Flack, then and there to cheat and defraud of 
the same, whereas in truth and in fact, the said John Will- 
iams was not owing at the said time aforesaid the said John 
C. Estis, alias George Estis, the said sum of $20, or any 
other sum of money whatsoever for work and labor per- 
formed by the said John C. Estis for the said John Will 
iams; the said John C. Estis then and there being guilty 
of obtaining the said pair of boots aforesaid under false 
pretenses, against the peace and dignity of the State; 
which said complaint is in words and figures following, 
to-wit: 

“STATE OF Missourt, } 

County of Clay, f*™* 

“On the 6th day of November, 1876, personally ap- 
peared before me, a justice of the peace in and for said 
county, John V. B. Flack, who, being duly sworn on his 
oath, states, that on or about the 26th day of October, 
1876, at said county of Clay, one John C. Estis, alias George 
Kstis, did then and there unlawfully obtain by false pre- 
tenses of the said John Flack goods to the amount of $5 
viz: to one pair of boots, the said Jolin C. Estis giving the 
‘ said John Flack a written order on John Williams for $5, 
thereby obtaining the boots. 

“Joun V. B. Fuack. 

“Subscribed and sworn to before me this 6th day of 
November, 1876. 

“ James P. Wrruers, Justice of the Peace.” 

And that thereupon the said James P. Withers, as 
such justice of the peace, then and there issued his war- 
rant and Jegal process under his hand, commonly called a 
State warrant, in the words and figures following: 

STATE WARRANT—J. P. 
State or Missourt, | 
County of Clay, f 
To the Sheriff or any Constable of said County— Greeting: 
Whereas, complaint has been made before me, one of 


ss. Tue State or Missouri 
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the justices of the peace in and for the county aforesaid, 
upon the oath of John V. B. Flack, that John C. Estis, 
alias George Estis, late of the county aforesaid, did, on or 
about the 26th day of October, A. D. 1876, at the county 
of Clay, did obtain fromthe said John V. B. Flack goods 
tothe amount of $5 under false pretenses, the said John 
C. Estis giving an order to the said John Flack on John 
Williams for the same amount of $5. 

These are, therefore, to command you to take the said 
John C. Estis, alias George Estis, if he be found in your 
county, and you safely keep, so that you have his body 
forthwith before me, or some other justice of the peace, to 
answer the said complaint, and be further dealt with ac- 
cording to law. 

Given under my hand this 6th day of November, A. 
1D). 1876. 





Jas. P. Wituers, Justice of the Peace. 

Directed to the sheriff or any constable of said county, 
reciting therein the aforesaid accusation against the said 
John C. Estis, a/ias George Estis, and commanding the said 
sheriff or said constable forthwith to appehend the said 
John C, Estis, alias George Estis, and bring him before the 
said justice to answer the premises, and further to be dealt 
with according to law ; which said warrant the said James 
P. Withers, justice of the peace, then and there delivered 
to Ilenry A. Lynn, who was then and there a ministerial 
otticer, the constable of said Fishing River township, in said 
county of Clay,to be executed; and the said Henry A. 
Lynn, as such constable and ministerial offiver, on the 20th 
day of January, A. D. 1879, proceeded to serve and exe- 
cute the said warrant, and for that purpose went to the 
house of Mary Ann Estis, in said county, the said John C. 
Estis alias George Estis, then and there being in said house 
of the said Mary Ann Estis, and the doors of said house 
being then and there closed and fastened ; the said Henry 
A. Lynn, the said constable and ministerial officer, then 
and there publicly demanded to be admitted into the said 
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house of said Mary Ann Estis, and gave notice that he was 
the constable and had a warrant for the apprehension of 
the said John C. Estis, alias George Kstis, and the said 
doors not being then and there opened, the said Henry A. 
Lynn, constable as aforesaid, did: then and there forcibly 
open a door and was about to enter the said house of the 
said Mary Aun Estis to execute the said warrant and ar- 
rest the said John C. Estis, alias George Estis; and that 
John C. Estis and Anderson Estis then and there being 
within the said house and well knowing the premises afore- 
said, unlawfully, forcibly, knowingly, willfully and feloni- 
ously did obstruct, resist and oppose the said Henry A. 
Lynn, the said constable and ministerial officer as aforesaid, 
in the service and execution, and in the attempt to serve 
and execute the said warrant and legal process, by then 
and there feloniously, on purpose and of their malice afore- 
thought making an assault; and did then and there on 
purpose and of their malice aforethought feloniously shoot 
at him, the said Henry A. Lynn, the constable aforesaid, 
with certain pistols loaded with gunpowder and leaden 
balls, which they, the said John C. Estis and Anderson 
Kstis, then and there held in their right hands; so the 
grand jurors aforesaid, upon their oaths aforesaid, do say that 
the said John C. Estis and Anderson Estis, in the marner 
aforesaid, unlawfully, knowingly, willfully and feloniously 
did obstruct, oppose and resist the execution of the legal 
process aforesaid, in the hands of the said Ilenry A. Lynn, 
constable and ministerial officer as aforesaid, in the service 
and execution, and in the attempt toserve and execute the 
warrant and legal process aforesaid, against the form of the 
statute in such case made and provided, and against the 
peace and dignity of the State. 

The indictment is well enough, and is in substantial 
conformity with approved precedents. 2 Wharton Prac., 
1 pestertne tecan (2 Ed.) 884; State v. Cassady, 52 N. H. 500. 
wkocess: sufi- In neither of the authorities just cited do the 


ciency of indict- 
— indictments charge that the officer had in his 
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possession the warrant for the arrest of the defendant, at 
the time such officer went to make such arrest. In the 
New Hampshire case, supra, the charge is of an assault 
upon one Samuel H. Legro, then and there being sheriff, 
&c., and “then and there being in the due and lawful exe- 
cution of his said office, in the service of a warrant issued 
by Irving W. Drew, a justice of the peace,” &c. And the 
precedent cited from Wharton contains no language such 
as counsel insists is necessary. It alleges the issuance of 
the warrant by the justice of the peace, and its delivery, 
by whom is not stated, to the constable, to be executed, 
and that “in obedience to the command of said warrant 

* * the said M. N., assuch constable, * * 

did afterwards, &c., proceed to execute said warrant 
by,” &e. 

Nor is the objection to the indictment better taken, 
which urges its insufficiency because it does not charge the 
- assault. assault to have been made with a “deadly 
weapon.” The indictment is based upon section 29, page 
149, 1 Wag. Stat., as follows: ‘“ Every person who shall, 
on purpose and of malice aforethought, shoot at or stab 
another, or assault or beat another with a deadly weapon, 
or by any other means or force likely to produce death or 
great bodily harm, with intent to kill, maim, ravish or rob 
such person, or in the attempt to commit any burglary or 
other felony, or in resisting the execution of legal process, 
shall be punished by imprisonment in the penitentiary not 
exceeding ten years.” Under this section we have held 
that the indictment having charged the defendant with 
willfully, feloniously, &c., shooting, &c., was sufficient ; and 
the allegation of an assault was unnecessary. State v. Phe- 
lan, 65 Mo. 547. So that, so far as concerns the present 
prosecution, the indictment would follow the statute by 
charging that defendant did on purpose and of his malice 
aforethought, feloniously shoot at the officer in resisting 
the execution of legal process. This being the case, 
the allegation respecting the assault may be rejected as 
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surplusage, and still there will be left the charge that the 
constable was in the service and execution of legal process, 
and that the defendant, on purpose and of his malice afore- 
thought, did then and there shoot at him, &e. Stale r. 
Steeley, 65 Mo. 218. 

And there is no well founded objection to the indict- 
ment on the score of uncertainty as to the time the crimi- 
Be omencertainty nal act was done which caused the defend- 
time. ant’s arrest; certainly not in view of certain 
statutory provisions cited on behalf of the State; provis- 
ions, many of which were not in existence at the time 
certain opinions were delivered, upon which defendant’s 
counsel rely. This may be readily ascertained by compar- 
ing section 17, page 869, Revised Statutes 1845, with sec- 
tion 27, page 1176, Revised Statutes 1855, and section 27, 
page 1090, 2 Wagner’s Statutes, and by examining the 
following decisions, based on section 27, supra: State v. 
Stumbo, 26 Mo. 306; State v. Wilcoxen, 38 Mo. 370; State 
v. Edwards, 60 Mo. 490, and cases cited. 

The warrant under which the constable attempted the 
arrest of the accused. was in these words: 


STATE WARRANT—4J. P. 


STATE OF MIssouRI, 
County of Clay, \ sa 
To the Sheriff or any Constable of said County—Grreeting : 
“ Whereas, complaint has been made before me, one 
of the justices of the peace in and for the county afore- 
4. ixpicruent:ey. 821d, npon the oath of John V. B. Flake, 
idence: variance that John C. Estes, alias George Estes, late 
of the county aforesaid, did, on or about the 26th day of 
October, A. D. 1876, at the county of Clay, did obtain from 
the said John V. B. Flake good to the amount of five dol- 
lars unde fales pretens, the said John C. Estes, giving an 
order to the said John Flake on John Mlliars for the same 
amount of Five Dollars. 
These are, therefore, to command you to take the said 
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John C. Estes, alias George Estes, if he be found in your 
county, and you safely keep, so that you have his body 
forthwith before me, or some other justice of the peace, to 
answer the said complaint, and be further dealt with ac- 
cording to law. 

Given under my hand this ‘th day of November, A. 
D. 1876. 

Jas. P. Wirners, Justice of the Peace. 

And it is contended that there is a fatal variance be- 
tween the warrant set forth in the indictment and that ad- 
duced in evidence. The authorities cited on the part of 
the State, however, show this position to be erroneous, the 
rule being that even where an instrument is alleged as 
set forth according to its tenor, a mere literal variance 
between the instrument offered in evidence and that de- 
scribed, will not vitiate the indictment. 2 Russ. on Crim., 
800. Thus, “undertook” for understood, “ promise” for 
promised, “ Mess” for Messrs., were held not material, and 
the indictments sufficient. For these reasons we hold as 
immaterial that the warrant does not literally conform to 
that contained in the indictment; regarding it as altogether 
a work of supererogation for the draftsman of an indict- 
ment to sedulously imitate the misspelling of the ignorant. 
[t is quite evident, too, that no one could possibly mistake 
the meaning of the words “ unde fales pretens.” 

And, aside from the common law authorities, our stat- 
ute, section 22,2 Wag. Stat., p. 1089, was expressly de- 
signed to meet a case of this kind. As we have had occasion 
before to remark, under that section no variance between 
the statement in any indictment, and the evidence offered 
in proof thereof, “in the name or description of any mat- 
ter or thing whatsoever named or described therein,” is to 
le deemed ground for an acquittal, unless the trial court 
finds such variance material, &&. State v. Wammack, ante, 
p. 410. 

As from the precedents cited, it was unneccessary to 
allege that the warrant was delivered to the constable by 
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a iiininiin gm, OU particular person, so if alleged, it was 
nest: evidence. not necessary to prove it. If the warrant 
was properly issued, and of this there seems no doubt, it 
made no matter through what agency it reached the offi- 
cer’s hands. What is immaterial need not be alleged, and 
if alleged, need not be proved. Section 27, supra, prevents 
any indictment from being vitiated by any “surplusage or 
repugnant allegation, when there is sufficient matter alleged 
to indicate the crime and person charged.” 

It is, we think, fairly inferable from the testimony, 
that the warrant was in the possession of the officer at the 
time he met with resistance; because he says, respecting 
the warrant: “I had received it before I went to make 
the arrest on the 20th day of January, 1879.” This state- 
ment, coupled with his testimony, as well as that of other 
witnesses, that he proclaimed to the defendant that he was 
the constable, and had a writ for him, was sufficient to go 
to the jury as evidence that the officer possessed at the time 
the requisite legal authority. 

We discover no error in the rejection of testimony 
that threats had been made against defendant by certain 
6. evidence. persons in Clay county, to the effect that they 
were looking for him, and when they found him, would 
never take him before a justice of the peace for trial, but 
would kill him. It would give a singular immunity to 
criminals if the threats of unauthorized persons should be 
allowed as grounds for depriving the officers of the law of 
their customary authority. Besides, the evidence distinctly 
shows that neither the officer, nor those with him, had ever 
indulged in any threats, and the conduct of the defendant, 
for which this prosecution was instituted, appears not to 
have originated in fear of personal violence, for the war- 
rant had been issued for three years before the arrest was 
made, and defendant continued to live in the same com- 
munity during all that time; but seems to have been solely 
the result of a spirit of dogged defiance of, and resistance 
to, the law and those charged with its enforcement. 























OCTOBER TERM, 1879. 439 


Barrett y. Johannes. 


The instructions given on the part of the State fairly 
presented the law applicable to the case, to the jury, and 
this consideration renders the discussion of those asked by 
defendant unnecessary. 

There was nothing in the remark of the prosecuting 
attorney which could have operated to the 
injury of the defendant, and, therefore it is 
no ground for reversal. The judgment is af- 
firmed. All concur. 


8. CRIMINAL PRAC- 
TICE: remarks of 
prosecuting attor- 
ney 


BARRETT, Appellant, v. JOHANNES. 


Estoppel: MortGace. A promise by a mortgagee made to a purchas- 
er from the mortgageor to release his mortgage, with leave to the 
purciiaser to make improvements, on the faith of which improve- 
ments have been made, do not operate an estoppel against the 
mortgagee, so as to prevent him from asserting a title derived 
through another and different mortgage. 


Appeal from Bates Circuit Court—Hon. F. P. Wrieut, 
Judge. 


REVERSED. 
W. P. Johnson for appellant. 
C. C. Bassett for respondent. 


Ilenry, J.—This was an action of ejectment for the 
recovery of a small parcel of land, about an acre, lying in 
Bates county. The defense relied upon was that plaintiff, 
who held a mortgage on a larger tract which embraced this 
lot, had promised defendants, after the latter had purchased 
the lot of the mortgageor, that he would release it from 
the mortgage, and directed them to proceed with the erec- 
tion of a dwelling house which they were building on the 
lot. There was a prior mortgage upon the same property 
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made by Hardesty, plaintiff’s mortgageor, and also de- 
fendant’s grantor. Defendants alleged in the answer that 
when plaintiff took his mortgage he assumed the debt to 
the county secured by the prior mortgage. The property 
was sold in May, 1873, under plaintiff’s mortgage, and was 
purchased by John Montgomery, who afterwards conveyed 
to plaintiff. Subsequently, it was sold under the prior 
mortgage to the county, and A. Henry purchased and con- 
veyed it to plaintiff, and in this connection it is alleged in 
the answer that there was fraud and collusion between 
Henry and plaintiff to evade the agreement between plain- 
tiff and Johannes, and that Henry purchased for plaintiff. 
After defendants purchased the lot in question of Har- 
desty, ascertaining the existence of the mortgages, one 
of defendants, accompanied by Hardesty, went to Sedalia 
where plaintiff resided, to see him, and get him to release 
the lot from his mortgage. He testified that plaintiff 
agreed to do so, and told him to proceed with his build- 


5 
. 


ing. Plaintiff, in his testimony, as in his answer, denied 
it. 

Admitting, however, that Hardesty corroborated Jo- 
hannes, and taking it as proved that plaintiff agreed to 
release the lot from his mortgage, and told Johannes to 
proceed with his building, and that he is thereby estopped 
trom setting up his mortgage against defendants; yet the 
lot was sold under the prior mortgage and purchased by 
Ilenry, who conveyed it to plaintiff. It is not pretended 
that plaintiff agreed to release the lot from the mortgage 
to the county. He had no control of or interest in it. 
There is no evidence to support the ailegation that he as- 
sumed the debt secured by it, or that there was any fraud 
or collusion between Henry and plaintiff in regard to the 
sale and purchase of the property under that mortgage. 
Johannes, nor any witness, testified that anything ever 
passed between Johannes and plaintiff in regard to the 
county’s mortgage. Conceding, but not deciding, (for it is 
unnecessary to pass upon that question in our view of the 
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case,) that the cvidence clearly established the fact that 
plaintiff cid agree to release the lot from his mortgage, 
and told defendants to proceed with the erection of their 
Iwelling, these facts can have no greater effect in favor of 
defendants than if the release had been actually executed. 
That would not have prevented plaintiff from becoming a 
bona fide purchaser of the property under the mortgage to 
the county. The only evidence of collusion between ILenry 
and plaintiff, is the fact that on the same day Henry pur- 
chased he conveyed to plaintiff by quit claim deed, but the 
positive testimony of Henry was, that he did not buy the 
land at plaintiff’s request, or to further plaintiff’s views or 
interest in any way, but for his own purposes. The judg- 
ment, which was for defendants, must be reversed and the 
canse remanded. All concur 


Tur Stave fo the use of Rosensiart, Collector, v. TLeMAN, 
Appellant. 


|. Interpretation of Siatutes. When the provisions of a law are 
inconsistent and contradictory to each other, or a literal construc- 
tion of asingle section would conflict with every other and with 
the entire scope and manifest intent of the act, it is the duty of the 
court, if it }.e possible, to harmonize the various provisions, and to 
effect this it may be necessary to depart from a literal construction 
of one or more sections. 

2 Revenue Lew of 1865: rorreirep LANDS: STATE’S LIEN FOR 
rAxes. The 116thsection of the revenue law of 1865, (Gen. Stat., p, 
128,) did not vest in the State the absolute title to lands which, for 
want of bidders at a tax sale, were struck off to the State, but only 
gave a lien for the taxes. 

5. Back Tax Act of 1877, Constitutional. The act of 1877 to 
provide for the collection of delinquent taxes, imposes no new ob- 
ligation, and so is not obnoxiou’ tv the constitutional prohibition 
against retrospective laws. Acts 1877, p. 384. 

i. ==! STATUTE OF Limitations. No action under the back tax act 
of 1877, for the collection of taxes more than tive vears delinquent, 

was barred by the statute of limitations, if it wss brought within 
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five years from March 31st, 1875; the date of the passage of the 
back tax act of that year. Sess. Acts 1875, p. 82. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
R. F. Wingate and Charles Gibson for appellant. 


1. It appears, from the petition, that judgment was 
regularly obtained against this property, and that it was 
regularly sold for the taxes of 1868, and that the taxes 
sued for are the same for which the property was sold or 
forfeited to the State under the law in force at that time. 
It follows that any pecuniary demand which the State had, 
especially after the end of two years allowed to redeem. 
had become satisfied and extinguished ; the State has either 
the land or nothing at all. The lien attempted to be im- 
posed is, as alleged, for taxes “due or unpaid.” When 
the property has been transferred to the State by forfeiture, 
the taxes for which the forfeiture took place are neither 
“due nor unpaid,” The State cannot claim the money and 
the land both, nor a lien upon the land for the taxes, when 
she has sold or forfeited it to herself in consideration of 
the taxes. The judgment of the county court extinguished 
the taxes, which then passed in rem judicatam. The offer 
to sell the land under such judgment, and its forfeiture, 
extinguished the lien, and the property was thereby trans- 
ferred to the State. Bennett r. Hunter, 9 Wall. 336. The 
act of 1877 imposes a lien for taxes due and unpaid. Now, 
taxes which have been satistied, paid or extinguished by 
the sale or forfeiture of the land taxed, were not due, nor 
were they unpaid, for the transfer by way of forfeiture of 
the property, paid and satisfied them—they were neither 
“due or unpaid” in the sense of the law. Blackwell on 
Tax Titles, (2 Ed.) p. 459. 

2. Our constitution not only inhibits all legislative 
interference with vested rights, but also prohib’ts the crea- 
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tion of a new obligation, the imposition of anew duty or 
the taking away of a valid defense in respect to transac- 
tions or considerations already passed. Constitution, art. 
2,$15; Hope Mut. Ins. Co. v. Flynn, 38 Mo. 483; Barton 
Co. v. Walser, 47 Mo. 189; De Cordova v. Galveston, 4 
Texas 470. In this suit judgment is asked for the taxes 
which became due and payable in 1868, for which, under 
the law in force at the time, the State not only obtained 
judgment in a court of competent jurisdiction, but actually 
sold and forfeited the land to itself; whereby (Sess. Laws 
1865-6, § 116, pp. 161, 162) all right, title and interest 
therein was transferred to and absolutely vested in the 
State, not to be again taxed or sold, as other lands, until 
again sold to some person by the State or redeemed. By 
this judgment, sale and forfeiture, the title to the land, 
under the law in force at the time, became vested in the 
State, and the tax debt was satisfied and extinguished. It 
was no longer an obligation resting upon the tax debtor; 
nor was he thereafter in duty bound to pay it, and had he 
been again sued for the taxes, the fact that he had been 
divested and the State invested with the title to the land 
on account of and in payment of the taxes, in reason, in 
common sense and law, vested in hima right of defense 
which the Legislature was powerless to deprive him of. 
While the taxes remained due—were merely levied and as- 
sesscl—the right of the Legislature to create or change 
the mere remedy for their enforcement or collection within 
the time limited by law, cannot be questioned. But when 
taxes are once paid either in money, by the sale of prop- 
erty or otherwise, under the law, all efforts of the Legis- 
lature to revive the debt, to re-impose upon him the duty 
or an obligation to pay them; or which deprive him of an 
existing defense, fall within the constitutional prohibition 
against retrospective legislation. 

3. This action is barred by the five year limitation 
act. A tax imposed by the Legislature is “a liability cre- 
ated by statute,” within the meaning of that act. Wag. 
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Stat., § 10, p. 918; St. Louis v. Newman, 45 Mo. 138. The 
cause of action did not originate in the back tax act of 
1877. If that act created a cause of action that did not 
before exist, and is not simply an act changing the remedy 
for the enforcement of a pre-existing cause of action, 
it is retrospective and void under the constitution. But 
the act will bear no such construction. It professes to re- 
linquish, in a measure, rights acquired by the State under 
previous laws, for the collection of taxes and all forfeitures 
incurred thereunder. It gives the tax payer further oppor- 
tunity to redeem forfeited lands on liberal terms, and pro- 
vides a mode of again enforcing the original tax liability 
in case the tax payer fails to avail himself of the new priv- 
ilege of redemption. But the cause of action still rests 
upon the original assessments and original tax levy and 
arose out of the act of 1865. This cause of action was 
barred by limitation before the passage of the act of 1877, 
and hence the 15th section of that act exempting the State 
from the operation of the statute of limitations, does not 
upply. A cause of action once barred cannot be revived 
by legislative enactment. 4 Texas 470. Again, the pro- 
ceedings formerly provided to enforce the collection of 
taxes were in the nature of a civil action, and hence come 
within section 10 of the limitation act. 

Again, a right of action is expressly given by the act 
of 1872 upon the same taxes sued for in this case. That 
right of action was continued by the act of 1875. These 
two acts were not acts of limitation, nor intended to be 
such, but they were acts conferring the right to sue. If 
we assume that one repealed the other, it is also certain 
that the continuance of the right of action and the lien, if 
any, being in the repealing act, both took effect simultane- 
ously, and consequently the State had its time in court for 
five consecutive years, and this brings it within the statute 
of limitations. If there be a right of action, it matters 
not whether there was a lien or not. At the time the levy 
of these taxes was made, aud until Jong after the sale in 1869 
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was had, there was no lien for taxes given by the statute. 
Under the old sytem of proceeding against the land and 
selling the fee by the collector, either passing the fee or pass- 
ing nothing, no lien could properly be imposed. The idea 
of the lien first became feasible when the system was 
changed and the taxes were considered as a pecuniary lia- 
bility against the owner, or by proceeding in a suit at law 
against him to enforce the lien. 


King, Chapin § King, M. B. Jonas and F. Spies for re- 


spondent. 


1. The State acquired no complete title to the real 
estate by the forfeiture. It was at best only an inchoate 
title, requiring subsequent proceedings to make it complete. 
The interest of the State was simply a lien for unpaid 
taxes. Gen. Stat. 1865, p. 128, § 116; p. 129, § 119; Laws 
1870, §§ 17, 18, p. 119; Wag. Stat., § 225, p. 1208; Laws 
1875, p. 82. “An estate can only be merged in a greater 
estate.” Bouvier’s Law Dict., Art. Merger. It was im- 
possible for the lien of the State to be merged, because 
there was no greater estate in which it could be merged. 
The fact that the State allowed and required the property 
to be assessed after forfeiture, was a waiver of th2 forfeit- 
ure. Clarke v. Strickland, 2 Curtis C. C. 439. But the lien 
would still remain in favor of the State. Goddard v. Ren- 
ner, 57 Ind .53z; Wood v. Colvin, 5 Hill 228- Bodine v. 
Moore, 18 N. Y. 347. 

2. The act of 1877 is not retrospecuve. AMope Mut. 
Ins. Co. v. Flynn, 38 Mo. 483; Barton Co. v. Walser, 47 Mo. 
189; De Cordova v. Galveston, 4 Texas 470; State v. Hays, 52 
Mo. 578; State v. Auditor, 41 Mo. 26. As atax is not 
founded on contract, but operates in invitum, the act can- 
not be said to impair the obligation of contracts. Caron- 
delet v. Picot, 38 Mo. 125; Blackwell on Tax Titles, p. 1; 
Cooley on Taxation, p. 1. 

It is no objection to the act that it requires tne tax 
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debtor to pay attorney’s fees and other costs not required 
of him when the tax became due and payable. Costs are 
incident aud a necessary concomitant of every remedy, and 
cannot be said to be a new liability. It is not a new obli- 
gation, but something incident to the remedy. ‘The State 
has complete control of remedies which it provides, and 
can change or modify them or give new ones, and clearly 
has the right to provide the means for enforcing such rem- 
edies, and to compel the payment of any costs that may 
accrue in enforcing the remedy prescribed. Smith v. Byron, 
34 Lil. 364; Paschal v. Perez, 7 Texas 348; Baldwin v. New- 
ark, 38 N. J. L. 158; Washington Unirersity v. Rowse, 42 
Mo. 308; Woodfin vr. Hooper, 4 Humph. 13; De Cordova ve. 
Galveston, 4 Texas 470; Brandon v. Green, 7 Humph. 130; 
Wynne v. Wynne, 2 Swan 405; Hope v. Johnson, 2 Yerg. 
125; Van Zant v. Waddel, 2 Yerg. 260; Fisher v. Dabbs, 6 
Yerg. 119; Wellshear v. Kelley, 69 Mo. 3438. 

Nor is it any objection to the act that the mgnt to re- 
deem which existed when the taxes sued for became due 
and payable, is taken away. The tax debtor never acquired 
any vested right to redeem. It was but a privilege. 

8. <As to the statute of limitations, the circuit court 
erred in assuming that the liability of the tax payer to the 
State for the taxes was such a liability created by statute as 
came within the 2nd clause of section 10 of the general 
limitation act, and in overlooking the fact that the entire 
scope of that act is to prescribe limitations on civil actions 
proper ; Carondelet v. Picot, 38 Mo. 125; Brenchweh v. Drake, 
31 Ohio St. 652; Andover v. Gould, 6 Mass. 44; Peirce v. 
Boston, 3 Met. 520; Camden v. Allen, 26 N. J. L. 398; Lin- 
dell v. Railroad Co., 36 Mo. 544; Humphreys v. Lundy, 37 
Mo. 320; State v. Randolph, 22 Mo. 482; Dillon v. Bates, 39 
Mo. 292; Wickersham v. Russell, 51 Pa. St. 71; Couneil v. 
Moyamensing, 2 Pa. St. 224; and in assuming further 
that all these summary proceedings on the part of the 
State for enforcing her lien for the payment of the pub- 
lie taxes were civil actions, and not mere sto*nte proceed- 
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ings to the exclusion of civil actions proper; and in hold- 
ing that this suit was barred under the act of March, 30th, 
1872, section 226 (225), which was repealed before the five 
years’ limitation had run against it, even if the section 10 
of the general statute of limitations ever applied to the 
suit, or to the liability on which it was founded. 

There can be no doubt as to the power of the Legis- 
lature to make such changes in the statute of limitations. 
Seibert v. Copp, 62 Mo. 182; Bigelow v. Bemis, 2 Allen 496 ; 
Smith v. Morrison, 22 Pick. 430; Brigham v. Bigelow, 12 
Met. 268, 273; Bradford v. Shine, 13 Florida 393; Angell 
on Limitations, (6 Ed.) pp. 16,17; Mayor v. Colgate, 12 N. 
Y. 152; Stephens v. St. Louis Nat. Bank, 43 Mo. 389. 

The lien of the tax assessment on land in favor ot the 
State, dates from the time of assessment and clings tena. 
ciously to the land until the taxes are paid or discharged ac- 
cording to law. Wag. Stat., § 60, p. 1170; § 172, p. 1194; 
§ 226, p. 1209; Acts 1877, p. 384, § 1; Blossom v. Van 
Court, 34 Mo. 390; MeLaren v. Sheble, 45 Mo. 180. 

The taxes sued for do not constitute a“ lability cre- 
ated by statute,” and, therefore, are not barred by the five 
years limitation clause of section 10, Wag. Stat., p. 918. 
"he power to tax is inherent in, and a necessary incident 
f, every sovereignty, and may be carried to any extent 
the government may choose. It is only limited by the 
constitution and legislative enactments of the State. Cooley 
on Taxation, 3; Burr. on Taxation, 870; Blackwell on 
l'ax Titles, (3 Ed.) 28, 29; Cooley’s Const. Lim., (3 Ed.) 
179; MeCulloch v. Maryland, 4 Wheat. 316, 427, 428; 
Providence Bank v. Billings, 4 Peters 514, 561. The power 
to tax creates the liability to pay. Revenue laws do not 
create the liability—they provide the means and mode ot 
assessing and collecting the taxes and enforcing the pay- 
ment thereof. When aproper assessment is made under 
revenue laws, then the liability of the property holder be- 
comes complete, and in consideration of this liability, the 
property holder is entitled to the protection which the gov- 











448 SUPREME COURT OF MISSOURI 


The State to the use of Rosenblatt v. Heman. 


ernment affords. Phila. Association ». Wood, 39 Pa. St. 73, 
82; Youngblood v. Sexton, 32 Mich. 406, 420, 426. 


C. M. Napton aiso for respondent. 


1. Section 116 of tne revenue laws of 1865 cannot be 
construed as vesting absolute title in the State, so as to 
merge the State’s lien iz the title thus acquired. The whole 
act must be considered together. The following sec- 
tions militate against that view. §§ 108, 117, 120, 123, 
101, &c. The intent of the law was to furnish a raeans of 
collecting revenue, not to cause absolute forfeiture of land 
save in the last extremity. 

2. The proceedings to collect taxes under those reve- 
nue laws, were not equivalent to “ office found,” and there 
was no such ‘suit at law when the party has his day in 
court as to enable the State to divest the land-owner of his 
title. There was no “ due process of law ” without which 
no one can be deprived of his property. If, therefore, sec- 
tion 116 be so construed as to vest absolute fee simple in 
the State, it is unconstitutional. 

3. If tle State’s lien for taxes did not become extin- 
guished by section 116, then the act of 1877 cannot be said 
to be retroactive in its operation, as it only changed the 
remedy, the manner of enforcing a lien already acquired, 
and said act of 1877 is, therefore, not unconstitutional. 

4. The State can abolish the statute of limitations or 
extend the time limited for bringing any particular action. 
Before the right to bring this suit had expired the acts of 
1872 and 1875 extended the time in which it might be 
brought, and it was brought within the time limited by 
these acts. 


Napton, J.—This action originated in the circuit court 
of St. Louis city, to enforce the lien claimed by the State 
for back taxes, as directed by the revenue law of April 
12th, 1877. A demurrer was filed to the petition, which 
was sustained by the circuit court, but overruled by the 
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court of appeals, and the demurrer presents the only ques- 
tion in the case. This land was forfeited to the State for 
the non-payment of taxes for the year 1868 under the rev- 
enue law of 1865, and it is insisted that under that law the 
State acquired the title to all lands not sold to individual 
purchasers, and consequently the lien of the State was 
merged in this title, and this extinguished the taxes. This 
construction is based upon the terms of the 116th section 
of the act, which reads: “ Every tract or town lot offered 
for sale by the collector, as hereinbefore provided, and not 
sold for want of bidders, shall be, and the same is hereby 
declared forfeited to the State of Missouri, and thence- 
forth all right, title and interest of every person whomspever in 
and to such land or lot shall be considered as transferred to and 
vested absolutely in the State, and such real estate shall not 
afterwards, in any case, be subject to taxation and sale as 
other lands, except as hereinafter provided, until again sold 
to some person by the State or redeemed.” The 1.,t sec- 
tion provides that “lands and town lots forfeitea to the 
State as aforesaid, may be redeemed at any time within 
two years fram the date of the sale thereof, by the owner 
ovclaimant paying the collector of the proper county double 
the amount for which such real estate was forfeited, 
and all taxes accruing thereon to the time of redemption, with 
15 per cent. interest on each year’s tax from the Ist day of 
January in each year, to the time of such redemption.” 
The 120th section provides that “such real estate last named 
shall not be sold for a less sum than the amount of the 
State and county taxes for which the same was forfeited, 
together with all subsequent taxes, costs and interest up to 
the time of sale.” The 123rd section declares that “at any 
time after the close of any public sale made under the pro- 
visions of the last four preceding sections, the collector 
may, and he is hereby directed to sell any of said real es- 
tate that may be forfeited to the State and unredeemed or 


unsold and recorded on the forfeited list, at private sale to the 
2)—70 
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person who will pay the full amount, including costs, in- 
terest and taxes due thereon.” 

The act had previously provided (section 108) that 
“real estate sold under the provisions of this act may be 
redeemed at any time before the expiration of two years 
from the date of the sale, by paying to the treasurer of the 
proper county double the amount for which the same was 
sold, and to the collector all taxes accruing after the sate.” 
The 99th section had made it the duty of the clerk of the 
county court to attend the sate for taxes and make a record 
thereof in a book called the “sale book,’ 1n which the 
amount of State and county taxes were to be recorded, 
and provided that “all such real estate as shall remain un- 
sold for want of bidders. shall be entered by the clerk oppo- 
site such unsold tract or lot, ‘sold to the State.’”’ Section 
100 provides that “it shall be the duty of said clerk, after 
the sale aforesaid, to make out and record in a wel! bound 
book, to be kept in his office, open to inspection, a full and 
complete list of all real estate sold to the State under the 
provisions of this act, adopting, as near as may be, the 
form used in the precept, which list, so recorded, shall be 
called the ‘ forfeited list.’ ” By section 105 the clerk is ordered 
to “transmit to the State auditor a statement under the seal 
of said court, and upon the blanks to be furnished by said 
State auditor, showing the separate amount of State and 
county taxes, and the interest and costs thereon arising from 
such sale due the State and county respectively, and at the 
same time he shall, in like manner, certify to the auditor 
the amount of taxes due the State and county respectively 
charged on real estate forfeited to the State at such sale, to- 
gether with the interest and costs therecn.” Section 103 
provides that “real estate sold under tne provisions of this 
act may be redeemed at any time before the expiration of 
two years from the date of the sale, by paying to the treas- 
urer of the proper county double the amount for which the 
same was sold, ana to the collector all taxes accruing afler such 
saie.”’ Section 118 deciarec 1t to be the duty of the several 
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clerks of the county courts of this State, (or county -au- 
ditor, as the case may be,) to “ certify under the seal of said 
court, to the auditor, a full and correct statement, showing 
the amount which has been paid to the collector on account 
of redemption of real estate forfeited to the State as afore- 
said, showing therein the amount of State and county taxes sep- 
arately, and the amount of interest and costs due each, a 
true copy of which statement shall be filed and kept in the 
office of such clerk or county auditor. At the same time 
it shall be the duty of the collector to pay into the State 
treasury the proportion of such redemption money belonging to 
the State, and take duplicate receipts therefor, and deliver 
onc to the auditor, and shall pay monthly the proportion of 
said redemption moncy belonging to the county into the county 
treasury.” Andsection127says: ‘Immediately after any 
public sale of forfeited lands, the collector making such 
sale shall pay into the State treasury the proportion of money 
arising from such sale due the State, including whatever 
amount he may then have in his hands belonging to the 
State, arising from private sale of forfeited lands and lots 
under this act, and shall, in like manner, at his first annual 
settlement thereafter, pay into the State treasury the amount 
due the State arising from the private sale of forfeited 
lands, aforesaid; and, in like manner, said collector shall, 
immediately after such public sale of forfeited lands afore- 
said, pay into the county treasury the whole amount of money 
then due the county, both arising from the public and private 
sales of said forfeited list up to that time.” 
We concede that it is not the province of the judiciary 
to disregard the plain meaning of a statute on the ground 
| isterreratrox that it seems unwise or inexpedient, or fails 
oounenees. to effect the purpose which the court may be- 
lieve to have been in view. The Legislature can alone cor- 
rect errors or repeal impolitic acts ; but where the provisions 
of a law are inconsistent and contradictory to each other, 
or a literal construction of a single section would conflict 
with every other following or preceding it, and with the 
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entire scope and manifest intent of the act, it is certainly 
the duty of the courts, if it be possible, to harmonize the 
various provisions with each other, and to effect this it may 
be necessary to depart from a literal construction of one 
or more sections. 

It is upon the phraseology of the 116th section that 
reliance is placed to establish the position of the demurrer 
2 naververawor that upona forfeiture of land to the State, 
isos: forfeited << all right, title and interest of every person 
—— whomsoever in and to such land or lot shall 
be considered as transferred to and vested absolutely in the 
State.” A literal construction of the terms used, it may 
be admitted, would lead to such a conclusion, but that such 
an adherence to the letter of the section is inadmissible, 
we think, apparent from the following reasons : 

1. It will be seen by an examination of sections 108, 
117, 120 and 123, which I have quoted above, and indeed 
the whole tenor of the act, that the lands and lots placed 
on the forfeited list continue to be taxed every year after 
forfeiture as well as before—not in the same mode precisely 
for obvious reasons—but they are still taxed, with interest 
and costs. The last clause of section 116 reads: “And 
such real estate shall not afterwards, in any case, be subject 
to taxation and sale as other lands, except as hereinafter 
provided, until again sold to some person by the State or 
redeemed.” That is, as I understand it, they are put in a 
separate list called the forfeited list, and consequently are 
not taxed as other lands are, but in a mode prescribed for 
this class of lands. Now, the present constitution of this 
State, (art. 10, § 6,) declares that “the property, real and per- 
sonal; of the State, counties and other municipal corpora- 
tions, and cemeteries, shall be exempt from taxation,” and 
every constitution which has ever been made for the State 
contains the same provisions—and every revenue law, so 
far as I have examined them, both before and since that of 
1865, exempts lands belonging to the State from taxation. 
The act of 1865, in the 2nd section of the 1st article, ex- 
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pressly exempts from taxation “lands and other property 
belonging to the State,” so that, if this 116th section is to be 
interpreted literally as investing the State with an absolute 
title to all these lands and lots on the forfeited list, all the 
provisions in the act for a continued taxation of them are 
nugatory and void, and the State instead of getting money, 
which is supposed to be the object of a revenue law, is be- 
coming a great landed proprietor. 

2. ‘The owner’s right of redemption within two years 
after forfeiture, is given in the section immediately suc- 
ceeding the one declaring the forfeiture to vest the State 
with an absolute title. It is diflicult to reconcile the claim- 
ant’s right of redemption given by this 117th section with 
the absolute title declared to have been previously vested 
in the State by the 116th section, without some modifica-- 
tion of the term “ absolute title.’ A title liable to be de- 
stroyed by events subsequent to its emanation must be 
regarded rather as a contingent, or defeasible, or condi- 
tional one. 

3. One would suppose that the proceeds of a sale of 
State lands, belonging absolutely to the State, would go 
into the Statetreasury; yet, we find from the sections I have 
quoted, especially section 118, that the collector only pays 
into the State treasury the proportion of redemption money 
belonging to the State, and into the county treasury the 
proportion of such redemption money belonging to the 
county. If an absolute title has vested, the county must 
have been regarded as a joint tenant, or a tenant in com- 
mon with the State! 

4. The management of land belonging to the State 
by all our legislation, belongs to the register’s office, where 
the swamp lands donated by the United States and the six- 
teenth sections for school lands, and the military bounty 
lands and the 500,000 acre grant, are all disposed of. But 
this revenue act requires all matters acted on by county 
ofticers to go to the State auditor, as will be seen by ref- 
erence to section 105, and the clerk’s certificate as to the 
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amount of taxes due the State and county respectively, and 
the amount of costs, &c., thereon, is transmitted the State 
auditor, thereby showing the understanding of the Legis- 
ture that they were providing for revenue and not for the 
acquisition or sale of lands. 

5. The loose and inaccurate phraseology of the 116th 
section seems partially to have found its way into the 99th 
and 100th sections that preceded it, by the former of which 
the clerk of the county court, who was directed to keep 
what is termed a sale book, was further directed to enter 
in said book opposite to any tract that remained unsold for 
want of bidders, the words “ sold to the State ;” this list is 
subsequently termed the “ forfeited list,” which last name 
certainly conveys the meaning of the framers of the act 
rather more satisfactorily than the direction to place the 
word “ sold” opposite to a tract because it was unsold. 

6. The revenue law of 1871 and 1872, is based on the 
same general scheme with that of 1865, avoiding, however, 
the blunder of section 116, and simply declaring in refer- 
ence to the forfeited lists, that the State retained a lien on 
the lands on such lists for taxes, interest and costs due 
thereon, (§ 226 of the act of 1872,) and such lien is all that 
was designed by the law of 1865, when all its various pro- 
visions are compared; and this act of 1872 may be regarded 
as a legislative interpretation of the former law. 

Seeing then that a literal interpretation of section 116 
and of sections 99 and 100 would conflict, not only with 
several other sections preceding and succeeding them, but 
with the main scope and sole purpose of the act, we are 
forced to the conclusion that the State’s lien, recognized 
in the act of 1872, and continuously thenceforward was all 
the estate or title intended to be vested in the State by the 
act of 1866, and consequently that the position assumed in 
the demurrer that the taxes were extinguished by this 
supposed sale to the State, cannot be sustained. 

The second point relied on by the demurrant, that the 
act of 1877, under which this suit was brought, is uncon- 
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3. pack taxactor Stitutional, seems to be entirely based on the 
1877, CONSTITU- ini ° : 
TIONAL. position taken in regard to the construction 
of the 116th section of the act of 1865-6, which has been 
already construed. This act of 1877, it is urged, imposes 
a new obligation, and is therefore obnoxious to the proh‘bi- 
tion contained in the 15th section of the second article of 
our constitution, which forbids a law retrospective in its 
operation. And this, it may be conceded, would be so if 
the 116th section, by transferring the entire title in the 
land on the forfeited list to the State, thereby extinguisk- 
ed the taxes previously due. As, however, our opinion is 
not in accordance with this view, I will pass this point and 
proceed to consider the last one discussed, which relates to 
the statute of limitations. 

The statute of limitations provides (2 Wag. Stat., p. 
917) that “civil actions upon a liability created by a statute,” 
P -statuteor Other than a penalty or forfeiture, which 

— latter are barred in three years, shall be 
barred in five years after the cause of action shall have 
accrued; and section 33 declares that “ the limitations pre- 
scribed in this chapter shall apply to actions brought it 
the name of this State, or for its benefit, in the same man- 
ner as to actions by private parties.” The summary pro- 
ceedings authorized by the acts of 1865 and 1867, whick 
resulted in a judgment against the land, could not be re- 
garded as a “civil action” within the meaning of this 
clause in the general statute of limitations. The act of 1872 
for the first time gives an action against the owner of tlhe 
land for the back taxes now sued for. There was no act 
of the Legislature before that authorizing any suit against 
the owner, and that act expressly repealed the limitation in 
the general statute by declaring that the action might be 
brought at any time “before the expiration of said fifth 
year as well as after the expiration thereof.” This section 
of the act of 1872 was by the eighth section of the act of 
March 31, 1875, expressly repealed, and section 5 of the 
act of 1875, again gave power to the county court to com- 
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mence suit, at any time, in any court of competent juris- 
diction, against the person of the owner of forfeited prop- 
erty.. The act of the 12th of April, 1877, provides that 
“all actions commenced under the provisions of this act 
shall be prosecuted in the name of the State of Missouri 
at the relation and to the use of the collector, and against 
the owner of the property.” The judgment, however, is 
that “the lien of the State be enforced” and the land or 
lot sold under a special fieri facias. This judgment is de- 
Aared to be a first lien on said land. Section 15 declares 
that “the provisions of section 33 of chapter 191, of the 
general statutes, in regard to limitations shall not apply to 
actions brought by the State under this act.” 

No authorities are necessary to establish the proposi- 
tion that a statute of limitations cannot begin to run until 
a right of action exists or is given to some one capable of 
suing on it. Conceding the three statutes above referred 
to as conferring a right of action on the State and there- 
fore within the meaning of the general statute of limita- 
tions concerning civil actions; and conceding further that 
the acts of 1872 and of 1875 were governed by the general 
statute although impliedly repealing them, let us see how 
this action under the act of 1877 stands. Before the right 
of action under the act of 1872 expired by the limitation 
of five years in the general statute, the act of 1875 repealed 
the section which gave this right but authorized a new 
action, substantially such as had been authorized by the 
act of 1872, and the right of action under this act of 1875 
had not expired when the act of 1877 was passed. This 
act of 1877 was therefore not a revival of a right of action 
previously barred. It would no doubt have been unconsti- 
tutional had it been of this character, but the act of 1872 
gave five years within which to bring suit, and before the 
expiration of this five years the act of 1875 repealed the 
right of action under it, and authorized a new action under 
that act, and it is not pretended that the present suit was 
brought more than five years after this right of action 




















OCTOBER TERM, 1879. 457 


Boyer v. Tucker. 


conferred by the act of 1875; so that, conceding the con- 
struction contended for in this case, that the action given 
by the acts of 1872, 1875 and 1877 were within the general 
provisions of the statute of limitations, it was still not 
barred. The judgment of the court of appeals is affirmed. 
The other judges concur. 


Boyer v. Tucker, ct al., Appellants. 


The court having examined the evidence in this case in detail, finds 
that the deed under which plaintiff claims title to the land in con- 
troversy, is fraudulent and void, and that he is, therefore, not en- 
titled to maintain the action. The decree of the circuit court is, 
therefore, reversed. 


Appeal from Bates Circuit Court.—Hon. F. P. Wriaur, 
Judge. 


REVERSED. 


W. P. Johnson, R. O. Boggess and C. C, Bassett for ap- 
pellants. 


E. J. Smith for respondent. 


SuEerwoop, C. J.—Boyer instituted this proceeding to 
set aside, as a cloud upon his title, a deed obtained by 
Tucker as the result of a sale, under exeeution, of certain 
land, sold as the property of one Irvin Walley. The in- 
debtedness in favor Riggs and Swift and against Walley, 
and upon which judgment was rendered and execution 
issued, existed on the 7th day of February, 1873, when the 
deed from Walley to his brother-in-law, Boyer, was made. 
On the 27th day of February, 1873, suit was brought by 
Bates county against Smith, collector of that county, and 
his sureties, Walley among the number, for the recovery 
ot $45,000—alleged to have been collected by Smith and 














458 SUPREME COURT OF MISSOURI, 





Boyer v. Tucker. 





not accounted for. This case is reported, 65 Mo. 464. 
Tucker, in his answer, charged that, in order to defeat the 
collection of the debt of Riggs and Swift, and also any 
judgment which the county might recover, Walley and 
Boyer conspired together for the purpose mentioned, and 
the former made the latter the deed of February 7th, 1873. 

These allegations of the answer were denied, and, upon 
final hearing, a judgment was rendered setting aside the 
deed of Tucker, and vesting whatever title he acquired, by 
reason of the sheriff’s deed, in the plaintiff, Boyer. 

We regard it as altogether immaterial whether Tucker 
was apprised of certain irregularities in the partition pro- 
ceedings, and of the intention of the parties in making the 
five quit claim deeds, to correct whatever mistakes 
may have occurred in those proceedings. Nor is it at all 
important that Tucker purchased the land “ on a specula- 
tion,” and for the small sum of $23. The effect of the 
sheriff’s sale and deed were to pass to Tucker whatever 
right, legal or equitable, Walley had in the land. Tucker's 
rights in the premises were of just as high a nature as 
though he had been a creditor of Walley at the time of 
his purchase. Ryland v. Collison, 54 Mo. 513. If the trans- 
action between Boyer and Walley was a fraudulent one, 
then a resulting trust immediately arose in favor of the cred- 
itors of the latter, which trust could as well be enforced in 
favor of Tucker, as of any creditor. The paramount ques- 
tion then, in this case, is, whether the fraudulent purpose 
charged in Tucker’s answer, really existed. We have no 
doubt that it did. Either Boyer’s arithmetic, or else his 
memory, must be greatly at fault, because, with all his 
efforts in that direction, he was not able to show himself 
the possessor of anything like the sum of money he says 
he paid Walley for the land. 

He claims tp have paid $4,000 ; $1,500 in cash, $1,100 
in an account owing to him by Walley for cattle, $500 in a 
school debt, which he states he assumed, and to have given 
hig two notes, one for $700, and the other for $200, which he 
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says he afterwards paid. Le swears positively to the pay- 
ment of every dollar of the $1,500, and even pretends to 
give the denominations of some of the bills; but, as to 
these, he is not corroborated by Walley, who states posi- 
tively there were no $100 bills, nor does he think there 
were any $50 bills. In reference to the amount of money 
Boyer had on hand at the time the deed of February 7th, 
1873, was made, it is utterly irrelevant to inquire what 
amount of money he had 1n preceding years, since we have 
it from his own lips that, on the Ist day of August, 1872: 
“I do not know whether I had any money at that time or 
not; I think probably I had some. I suppose I had some 
money at that time. Perhaps $100, $200, or $300 ; cannot 
say how much.” Tis sworn assessment list delivered to 
the assessor, shows not a dollar was possessed by him on 
that day; nor does he give in the $1,100—which he claims 
Walley owed him at that date—for cattle sold him. He 
says he sold enough of cattle and grain to make up, with 
the $450 he claims to have obtained from his father, the 
$1,500 alleged to have been paid Walley. ‘These are his 
figures of what he sold after August, 1872: 

3 or 4 cows at $30 each in fall to butchers at La Cygne, $120 
1 horse to Grigg, - : : . : . 75 
lhorse to Brown,” - - - - - - 65 
300 bushels of wheat to two or three different mer- 

chants at La Cygne, Kas., whose names he does 


not know, - - - - - - - 300 
200 bushels of rye to same parties, - - : 100 
Making - - - - - - $660 


Of this amount he says he paid for taxes $80 or $90; 
borrowed money, $50 to $75; say $80 plus $50, 130 


Leaving - - - - - - - 530 
This, with the sum from his father, - - - 450 
Would make but - - - - 980 


Leaving a deficit of ($1,500—980)_ - - 520 














SUPREME COURT OF MISSOURI, 





Boyer v. Tucker. 


But he says he kept several hundred dollars in his 
house from January, 1871, till he bought Walley’s land. 
If so, then his affidavit before the assessor was untrue, as 
well as the subsequent statement just quoted above, that 
he did not know whether he had any money on the first 
day of August, 1872, or not—and these discrepancies 
abound in his testimony. He says he borrowed the $500 
of his father in November, or December, 1872, receiving a 
check for the amount; borrowed it to buy cattle with. 
Shortly after making this statement, he says: “ After I 
got the check, I sold a horse to one Rankin for $80. This 
was in the spring of 1872.” 

In another part of his testimony, we find him stating 
that notwithstanding the large amount of money he had on 
hand in 1873, just before he bought the land of Walley, 
that he was repeatedly dunned for, and compromised a 
little debt of $3 or $4; and when sued by Nichols for $8, 
begged and obtained two months additional time, for 
which extension he paid interest. Nor is he more fortu- 
nate in his testimony as to the payment of the note for 
$700 which fell due in six months. In order to raise the 
money to pay this note he says he sold: 

1 horse to Erwine - - - - - - $ 80 





2 or 3 cows at $20 each to butchers at LaCygne - 60 
10 or 12 hogs to hog dealers - - - - 60 
2 steers to Robert Kyle - - - - - 40 
Couple loads corn at LaCygne_ - - - - 15 

Making only - - : - - $255 


But he says he never sold steers to Kyle but once, and 
that he sold them to pay the $700 note, and not the $1,500 
in‘cash. In another part of his testimony, however, he 
states that it was early in the spring of 1872, that he sold 
the steers to Kyle. Now these statements will not bear 
scrutiny; for the note for $700 was not in existence for 
nearly a year after the last named date; and thus the sin- 
gular spectacle is presented of money being raised to meet 
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a liability that had not then been incurred. So that we 
must deduct the $40, obtained from Kyle in the spring of 
1872, (because Boyer did not retain any of it on the Ist 
day of August of that year) from $255, which would leave 
$215, to discharge a $700 note and interest. But he says, 
“T might have had $200 more money than the $1,500, 
when I[ paid it to Walley.” Taking this assertion of a mere 
possibility as the declaration of a truth, there would be only 
$415 to meet that note. In addition to the foregoing, 
which shows, in a marked manner, Boyer’s financial ina- 
bility to purchase Walley’s land, it is in evidence that 
Joshua Evans, whose lease from Walley expired on the Ist 
day of March, 1873, leased the premises for another year, 
again from Walley, in that month. Ienshaw, one of the 
attesting witnesses, is positive that the lease was signed 
from the Ist to the 3d of March, 1873. And the lease 
itself states that Evans’ term was to begin on the Ist of 
March, 1873, and terminate on the Ist of March, 1874. 
These statements of Evans and Henshaw as to the time of 
signing the lease are not contradicted by A. G. Walley, 
the other attesting witness. Irwin Walley makes a state- 
ment to the contrary, saying that the lease was signed on 
the day the indenture bears date, viz: the 27th day of 
January, 1875, and afterwards that he transferred the lease 
to Boyer. 

Ile admits, however, that the date of the lease was 
left blank, and that he filled it in. Boyer also corrobo- 
rates this statement as to the time the lease was assigned to 
him by Walley. But a copy of the lease is before us and 
we discover no such assignment, and at any rate we prefer 
the testimony of Evans and Henshaw, who are disinter- 
ested witnesses. If their testimony is to receive the pref- 
erence as to credibility, then it is truly remarkable, if the 
transaction between Boyer and Walley was bona fide, that 
the latter should veuture, as the owner, to lease land three 
weeks after he had conveyed it by warranty deed to an- 
other. Even laying the date of the lease aside, there 1s 
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abundant evidence all through the record that the transac- 
tion between Boyer and Walley was a mere sham, and this 
was manifested in an infinite variety of ways: Walley 
continued to exercise acts of ownership over the place; 
plowed the hedge around the farm in the summer of 1873 
himself; in the spring of that year, and two or three weeks 
after the lease was signed, hired Evans to make several 
thousand rails on the place, which Walley afterwards had 
hauled by his hand and team, and agreed with Evans to 
pay him for repairing the fence. Walley also hired Shel- 
ton to work on the farm, which he did from March Ist, 
- 1874, till May, 1875, at $150 per year, and directed all of 
his work, and, as late‘as 1875, Shelton was sent by Walley 
with his team to Fort Scott to bring down Mills to the 
farm as the ostensible tenant of Boyer. Muvreover, neither 
Boyer nor Walley informed Evans until a short time be- 
fore, or just after the sheriff’s sale to Tucker, that Boyer 
had bought the land; nor in 1873, did Boyer include in 
his assessment list the land alleged to have been bought 
from Walley. 

When we consider the evidence in this case, a resume 
of which has been given, we are at a loss to discover on 
what theory the court below acted in its rulings, unless it 
was that the smallness of the consideration paid by Tucker 
was not without its influence. This consideration, as be- 
fore stated, possesses no weight with us, nor should it un- 
der the circumstances detailed. He was guilty of no fraud 
in purchasing at sheriff’s sale, except it be fraudulent to 
participate in a species of sale to which the law, in its wis- 
dom, has attached the greatest publicity and invited the 
largest competition. 

Besides, Tucker is not asking equitable relief, and even 
if he were, his equities, if we are to regard the evidenove 
contained in this record, need not shun comparison with 
those asserted on behalf of the plaintiff. The judgmant is 
reversed and the petition dismissed. All concur except 
Judge Napton, who dissents. 
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LamME V. Buss et al., Appellants. 


1. Unlawful Detainer. In an action of unlawful detainer, there 
can be no recovery of any premises not described in the complaint. 


2. Accretion. The doctrine of Benson v. Morrow, 61 Mo. 345, on this 
subject, reaffirmed. 


Appeal from Franklin Circuit Court.—Hon. A. J. Sgay, 
Judge. 


REVERSED. 
A. H. Bolte and J. Halligan for appellants. 


Norton, J.—The plaintiff, Lamme, lessee of John C. 
Bryan, on the 7th day of April, 1876, filed his complaint 
of unlawful detainer against the defendants Buse and Boll- 
mann, before one Frazee, a justice of the peace, from whom 
the case went up, by certiorari, to the Franklin circuit 
court. In his complaint plaintiff alleged that “on the 
Ist day of January, 1876, he was in the peaceable and law- 
ful possession of the following described real estate and 
premises, situate in the county of Franklin, and State of 
Missouri, to-wit: The northeast corner of survey No. 
1922; that afterwards, to-wit: On or about the 2nd day 
of April, 1876, the said defendants, unlawfully and with- 
out leave, entered upon,” &c. <A notice requiring said de- 
fendants to deliver to plaintiff the possession of the “ north- 
east corner of survey No. 2,922, and all land in said survey 
in possession of defendants,” was, on. the 7th of April, 
1876, served wpon said defendants. Defendants, at the 
May term of said circuit court, filed their plea to said 
complaint, denying that they, or either of them, were guilty 
of unlawfully entering upon and detaining the northeast 
corner of survey 1,922 or any part thereof. The cause 
was tried at the May term, 1876, of said court, and plaintiff 
obtained judgment, from which defendants have appealed. 
The evidence on the part of the plaintiff tended to 
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show that in January, 1876, he was in possession of a part 
of survey No. 1,922, and that while in possession defend- 
ants entered upon a portion of said premises, ousted 
plaintiff, built and occupied a cabin, and retained posses- 
sion of about thirty acres adjoining said cabin. The evi- 
dence on the part of defendants tended to show that the 
lands and premises actually entered upon and held in pos- 
session by Buse and Bollmann were not within the lines of 
survey 1,922, nor upon any part of said survey, nor upon 
any accretion to said survey; but that the land and prem- 
ises upon which defendants had entered and upon which 
they had erected a cabin, and of which they held posses- 
sion as owners, was upon, within the boundary of and a 
part of Island No. 73, in the Missouri river, and the accre- 
tion thereto ; that said land and premises, so entered upon 
and retained, was not the land and premises set forth and 
described in plaintiff’s notice and complaint, nor was it 
any part thereof. At the instance of plaintiff and against 
the objection of defendants, the court gave the following 
instructions : 

1. If the plaintiff, at and before the day named in 
the complaint, was in the peaceable possession of certain 
lands held and claimed by him as northeast part of survey 
No. 1,922, and defendants afterwards entered thereupon 
without leave of plaintiff, and still detain the possession 
thereof from plaintiff after demand made in writing by 
plaintiff, his agent or attorneys, for the delivery of such 
possession to plaintiff, then the defendants are guilty of 
unlawful detainer as charged in the complaint, and the 
jury will so find. 

3. If the jury believe from the evidence that the 
plaintiff, at the time of the alleged commission of the in- 
jury in his complaint, was in possession of certain lands 
on which defendants entered and committed such injuries 
as are alleged in plaintiff’s complaint, and held and claimed 
possession thereof as part of survey No. 1,922, and that 
such lands were within the recognized boundaries of said 
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survey, and that defendants unlawfully withheld the pos- 
session of such lands from plaintiff, as alleged in plaintiff’s 
complaint, then it is not necessary for the jury to inquire 
as to the actual limits and boundary of said survey ; and 
they will find the issues for the plaintiff without regard to 
whether, upon an actual survey, the lands so detained are 
without or within said survey. 

We are of the opinion that the said instructions were 
erroneous, because they authorized a recovery on the part 
 untawrun pe. Of Plaintiff of premises not described in his 
— complaint. The complaint avers that defend- 
ants unlawfully entered upon the northeast corner of sur- 
vey 1,922, and not in the language of the instruction “ on 
certain land held and claimed as part of survey No. 1,922.” 
Instructions should be confined to the issues made in the 
pleadings. The statute authorizing the summary proceed- 
ing of forcible entry and detainer requires the complaint 
to be in writing, and that it must specify or describe the 
land or tenement upon which the forcible entry and de- 
tainer has been made. In such cases the recovery of 
plaintiff must be limited to the premises alleged to be un- 
lawfully detained. A party cannot recover lot 5, in block 
4, on a complaint which alleges the unlawful detainer of 
lot 4, in block 5. 

As the cause will be remanded for re-trial, and as 
plaintiff, on the one hand, claims that the land, the posses- 
2. ACCRETION. sion of which is sued for, if not embraced 
in the oriyinal survey 1,922, has since become a part thereof 
by reason of accretion from the Missouri river, and the 
defendants, on the other hand, claim that at the time said 
survey 1,922 was made there was an island in the Missouri 
river, No. 73, to which accretion has since been made, and 
that the land occupied by them is said island 73, and is not 
embraced either in said survey 1,922, as originally made 
or as since extended by accretion, it may be well to observe 
that instructions relating to the subject of accretion should 


be framed according to the principles enunciated in the 
30—70 
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The S ate v. Horn. 


case of Benson v. Morrow, 61 Mo. 345. Judgment reversed 
and cause remanded, in which the other judges coneur. ) 


Tue State v. Llorn et al., Appellants. 


Recognizance: principal aANv surety. The fact that the principal 
in a recognizance was arrested, tried, convicted, sentenced and im- 
prisoned in another State, and was thereby prevented from fulfilling 
the conditions of the recognizance, will not avail the surety asa 
defense to a scire facias. 





Appeal from Clark Circuit Court.—Hon. J. C. ANDERSON, 
Judge. 


AFFIRMED. 


Scire facias on a recognizance by Horn, as principal, 
and Cherry, as surety. The answer of Cherry alleged in 
substance that Horn was prevented from fulfilling and per- 
forming the condition of the recognizance by reason of his 
arrest and confinement in jail by one Roe, United States 
marshal for the southern district of Lllinois, about ten days 
before the time for his appearance before the court under 
the terms of said recognizance ; -. that he was 
detained in the custody of said officer from the time of his 
arrest until his trial, when he was convicted, a 
and was sentenced to the penitentiary of the State of IIli- 
nois for the term of seven years; that he was at the time 
of filing the answer confined in the State prison of Illinois, 
ut Joliet, under said sentence serving out the time of the 
same. To this answer there was a general demurrer, 
which was sustained, and final judgment was entered for 
the State, from which Cherry appealed. 





J. L. Smith, Attorney-General, for the State. 





Napton, J.—This was a recognizance taken by 
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State against Horn and Cherry, in which Cherry obliged 
himself in a penalty that he would be responsible for 
ilorn’s appearance to answer an indictment against him. 
The defense was that Horn was prevented from perform- 
ing the conditions of the recognizance by reason of his 
arrest in Illinois and his trial and conviction and sentence 
to the penitentiary of that State. This defense was held 
invalid. This was so held, in accordance with the opinion 
of the cirenit court of the United States in United States v. 
Van Fossen, 1 Dill. C. C. 406, and of the Supreme Courts 
of Tennessee in Devine v. The Stale, 5 Sneed 623, and of 
Conneetieut in Tuintor v. Taylor, 36 Conn. 242. As we 
concur in these opinions it is unnecessary to examine the 
questions decided ard therefore affirm the judgment. The 
other judges coneur. 


Tue State, Apocllant, v. Davis. 


Indictmentin Statutory Language: aBaNnponMeNr. When astat- 
ute detining an offense employs terms which have a fixed legal sig- 
nification, an indictment following the language of the statute 
without more will be good. 

This rule is applicable to an indictment against a father under 
section, 34, page 497, Wag. Stat., for ‘abandonment ”’ of his child. 


Appeal from Stoddard Circuit Court—Uox. R. P. Owen, 
Judge. 


REVERSED. 


J. J. Smith, Attorney-General, for the State, cited 
State vr. Addceock, 65 Mo. 590; State v. Watson, 65 Mo. 115; 
State v. Newberry, 43 Mo. 429 


Ilenry, J.—The defendant was indicted in the circuit 
court of Stoddard county, under section 34 of the act con- 
cerning crimes and punishments, Wag. Stat., p. 497, whic 
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is as follows: “Every husband shall be deemed guilty of 
a misdemeanor, who, shall without good cause abandon 
his wife, and fail, neglect, or refuse to maintain and pro- 
vide for her; or who shall, without good cause, abandon 
his child or children, under the age of twelve years, born 
in lawful wedlock, and fail, neglect, or refuse to maintain 
and provide for such child or children.” There were three 
counts in the indictment, which, on motion, was quashed, 
and the State has appealed. The first and second counts 
charged an abandonment of the wife, but here, the attor- 
ney-general only insists upon the sufficiency of the third 
which, in the language of the statute, charged an abandon- 
ment of his child by the defendant. 

Generally it is suflicient to charge an offense in the 
language of the act defining it. Ifthe act does not specif- 
ically define the offense, but only prescribes the punish- 
ment for committing it, for instance, if an act should 
declare that any one guilty of larceny should be punished, 
&c., an indictment merely charging that the accused had 
committed larceny would be insufficient. If the statute 
had declared that if any parent should treat his child with 
cruelty, he should be deemed guilty of a misdemeanor, an 
indictment charging the offense in the language of the 
statute would be insufficient, because there are divers ways 
of treating a child with cruelty, and the general terms, 
would not import the specific act. So larceny may be 
committed of many kinds of property, and the specific acts 
relied upon as constituting the offense in a given case, 
must be alleged in the indictment. The abandonment of 
a child is a statutory offense, and the language of the stat- 
ute ig sufficient in an indictment, to charge the crime. 
Abandonment does not mean a mere temporary absence 
from home, or temporary neglect of parental duty. Bou- 
vier defines abandonment thus: “the act of a husband, or 
wife, who leaves his or her consort, willfully and with an 
intention of causing perpetual separation.” Webster de- 
fines it as “a total desertion; a state of being forsaken.” 
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Additional words in the indictment would have been but 
definitions of the term “abandonment,” in words which 
perhaps would equally require definitions. We think the 
thir count of the indictment good and that the motion to 
quash should have been overruled. All concurring, the 
judgment is reversed and the cause remanded. 





Tur State, Appellant, v. Forp. 


Justice’s Jurisdiction: civiL ACTION TO RECOVER FINES. A statute 
which provides that in certain cases fines may be recovered by 
civil action to the use of the county before a justice of the peace, 
(Wag. Stat., 2 29, p. 516,) does not authorize a proceeding before a 
justice of the peace founded on an affidavit charging, not a pecu- 
niary liability, but a criminal offense, on which a warrant is issued, 
and the defendant is arrested and forcibly taken before the justice 
and fined. Such a proceeding is not a civil action. 


Appeal from Jasper Court of Common Pleas.—tilon. E,. O. 
Brown, Judge. 


AFFIRMED. 


J. i, Smith, Attorney-General, for the State. 


The form of the proceeding adopted in this cause may 
be quasi criminal, but as any fine which may be collected goes 
inte the county school fund (Const. Art. 11 § 12) the form 
is immaterial, and as the cause of action, if it may be so 
called, exists by reason of the commission of a crime, it is 
hard to understand how the form of procedure could be 
different. It will be perceived from the judgment rendered 
by the justice of the peace herein that it was not treated 
as a criminal proceeding proper. It was by him “ad- 


judged that the defendants pay as a fine five dollars each.” 


There is no judgment as 1n other criminal proceedings 
that the “defendants stand committed until said fine and 
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costs are paid.”” It was evidently intended as a proceed- 
ing under the twenty-ninth section above quoted, and as 
such the justice clearly had jurisdiction thereof, and the 
court erroneously sustained the motion to dismiss. 


Hoven, J.—On the 2ist day of November, 1876, the 
defendants were arrested and subsequently tried before a 
justice of the peace under the statute making it a misde- 
meanor to willfully disturb the peace of any person or 
neighborhood, and were adjudged to pay a fine of five 
dollars each, Wag. Stat. 496, § 27. An appeal was taken 
to the common pleas court, where the proceeding was dis- 
missed on the ground that the justice had no jurisdiction. 
Section 29, Wag. Stat. p. 516 provides that when any of- 
fense is punishable by fine only and such fine is limited to 
$100, the same may be recovered by civil action, to the 
use of the county, before any justice of the peace of the 
county in which the offense was committed. 

The only question presented for our determination is, 
whether the present proceeding is a civil, or a criminal 
one. This question must of course be determined by the 
form of the proceeding. The civil action authorized by 
the statute, is a suit to the use of the county, against the 
defendant. The present proceeding is founded upon the 
affidavit of one Wm. Thompson, that the defendants had 
unlawfully and willfully disturbed him and others, by loud 
and unusu:l noise and by loud and offensive conversation, 
“contrary to the statute in such case made and provided 
and against the peace and dignity of the State.” Upon this 
affidavit a warrant was issued by the justice, under which 
the defendants were arrested and brought before him ana 
fined... A proceeding in which no pecuniary liability is 
averred, but in which a criminal offéfise is charged and 
wherein a warrant is issued under which the defendants 
are arrested and forcibly taken before the officer issuing it, 
cannot be regarded asa civil action. We cannot give our 
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sanction to this mode of proceeding under a statute which 
only authorizes a civil action to the use of the county. 
The judgment is affirmed. All concur. 


SroutmmorE Vv. Ciark «f a/., Appellants. 


1 Corporation: EsTtopreL: PROMIssukY NoTE. The maker of a note 
payable to ‘‘ the Missouri City Savings Bank,” is estopped in an ac- 
tion on the note to deny that the bank is a corporation. 


2, Impeachment of Judgment. One who buys land subject to the 
lien of a judgment, cannot impeach the judgment or avoid the lien 
on «my ground which would not have availed the defendant to pre- 
venc the rendition of the judgment. 


Appeal from Clay Circuit Court.—Hon. Geo. W. Duy. 
Judge. 


AFFIRMED. 


To prove the corporate organization and existence of 
the Missouri City Savings Bank, a certificate was offered 
in evidence signed by Robert G. Gilmer, President, and 
Hugh J. Robertson, Secretary, dated April 24, 1869. To 
the admission of this certificate in evidence defendant 
Chrisman objected on the ground that it was not under 
the seal of the president and secretary as required by law 
(Acts 1865-6, p. 62, $4), and on the ground that it was not 
“acknowledged ” by these officers, as required by the same 
act, but was merely stated to be “ true and correct;” and 
on the further ground that it was not accompanied by the 
certificate of the Secretary of State, that the corporation 
had become duly organized, which certificate it is declared 
by the same act, (Ib. p. 21, § 2), “shall be taken by all 
courts of this State as evidence of the corporate existence ” 
of the corporation. This objection was sustained by the 
circuit court, and the evidence was excluded. The othe: 
facts appear in the opinion. 
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D. C. Allen and Saml. Hardwicke for appellant, Chris- 
man. 


1. The doctrine of estoppel does not apply: It takes 
two to make anestoppel. There must be a party estopped, 
and a party in whose favor the estoppel works. Herman 
on Estoppel 40, 41. It is plain from the evidence that the 
Missouri City Savings Bank never had a corporate exist- 
ence, nor a lawful organization on which corporate exist- 
ence could be based. The circuit court in excluding the 
certificate dated April 24th, 1869, so held. Hence there 
was no person in whose favor an estoppel could work, 
Douthitt v. Stinson, 63 Mo. 279. The judgment against 
Clark being a nullity (because not rendered in favor of any 
legal entity), no question of estoppel arises under it. Bige- 
low on Estop., 21, 283; Wixom v. Stephens, 17 Mich. 518. 

2. Again the relation between Clark and Chrisman 
is that of debtor and creditor, which is one of antagonism 
and not of privity. Hence there is no estoppel. Bigelow 
on Estop., p. 280; Waters’ Appeal, 35 Pa. St. 523; Buffum 
v. Ramsdell, 55 Me. 252. 

8. If a company professing a corporate exi8tence 
which it does not possess, acquires the property of another 
and conveys the same, or place themselves in a position 
affecting the rights of another, under the false claim of 
corporate existence, the corporate existence of such com- 
pany may be inquired into. Carey v. Cincinnati, ete., R. R- 
Co., 5 Iowa 357; Phillips v. Wickham, 1 Paige 595; Briggs 
v. Penniman, 8 Cowen 387; Slee v. Bloom, 19 Johns. 456; 
King v. Pasmore, 3 Term Rep. 190; Rolle’s Abr.. 514. 


Simrall ¢ Sandusky for respondent. 


1. By the execution of the note Clark admitted the 
corporate existence of the Missouri City Savings Bank, 
and he was estopped thercafter from denying its corporate 
existence. Farm. and Merch. Ins. Co. v. Needles, 52 Mo. 
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17; National Ins. Co. v. Bowman, 60 Mo. 252; Jones v. Cin- 
cinnati 1’. F. Co., 14 Ind. 89, 601; St. Louis v. Shields, 62 
Mo. 247; Hall v. Harris, 16 Ind. 180; Depew v. Bank of 
Limestone, 1 J. J. Marsh 378; Congregational Society v. Per- 
ry, 6 N. H. 164; Bank v. Trimble, 6 B. Mon. 599; Franz v. 
Teutonia Building Association, 24 Md. 259; Steam Naviga- 
tion Co. v. Weed, 17 Barb. 378; White v. Ross, 15 Abb. Pr. 
66; Hyatt v. Esmond, 37 Barb. 601,595; Palmer v. Lawrence, 
3 Sandf. 161. It was unnecessary to allege that plaintiff 
was a corporation; and therefore unnecessary to prove it. 
Clark was not only estopped by the execution of said note 
from denying the corporate existence of the bank, but he 
was also estopped by the judgment. If the defense, nul 
tiel corporation, was open to him at all, it should have been 
asserted before the rendition of said judgment. 

2. Chrisman, his assignee and privy, was likewise 
estopped. Herman on Estoppel, §$§ 45, 46, 48, 49, 65. 
When Chrisman took his deed of trust the judgment in 
favor of the bank was a lien on Clark’s land, and if Clark 
could not impeach said judgment lien, his grantee, Chris- 
man, could occupy no better position. Adams vy. Barnes, 
17 Mass. 865; Freeman on Judgments, §§ 91, 165; Bige- 
low on Estoppel, p. 82; Candee v. Lord, 2 Comst. (N. Y.) 
269; Voorhees v. Seymour, 26 Barb. 569, 575; Sidensparker 
v. Sidensparker, 52 Me. 481; Chamberlain v. Carlisle, 26 N- 
Hi. 540, 553; Marriner v. Smith, 27 Cal. 649; French v. Shot- 
well, 5 John. Ch. 566; Drexel’s Appeal, 6 Barr 272; Jacobs 
v. Burgwyn, 63 N. C. 196; Packard v. Smith, 9 Wis. 184. 

Whether the Missouri City Savings Bank was a cor- 
poration, or an association doing business under an artifi- 
cial name, the court had jurisdiction of the parties and 
subject matter, and its judgment therefore cannot be void. 
It is reguiar upon its face, and cannot be impeached col- 
laterally ; if erroneous or voidable, it could only be attacked 
in a direct proceeding. Hardin v. Lee, 51 Mo. 241: Martin 
v. McLean, 49 Mo. 361; Childs v. Shannon. 16 Mo. 882; 
Freeman on Judgments, §§ 131, 134, 384. The appellant 
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cannot question the corporate existence, collaterally, of 
the Missouri City Savings Bank. It was a corporation de 
facto, and its existence de jure could only be questioned by 
the State by quo warranto proceeding. St. Louis v. Shields, 
62 Mo. 247; Cooley’s Const. Lim. 254; High’s Extraordi- 
nary Leg. Rem. § 697; especially after appellant’s grantor 
had entered into contract with said corporation. State v. 
Carr, 5 N. I. 367; President, ete. v. Thompson, 20 Ils. 200 ; 
Hamilton v. Carthage, 24 Ills. 22. 


Norton, J.—Joseph Clark died in the county of Clay 
in 1857, leaving a will, which was duly admitted to probate, 
containing the following provisions, viz: “I give and 
bequeath the farm on which I now reside, containing two 
hundred and forty acres of land, to my beloved wife dur- 
ing her natural lite, and after her death I give and bequeath 
the said farm to my youngest son (Joseph Y. Clark), to be 
his to have and dispose of as he may desire. But in con- 
sideration of the above bequest, I require the said Joseph 
Y. Clark to pay to my daughters, Eleanor J. and Sarah 
M. each the sum of Three Ilundred Dollars, the money to 
be paid after he obtains the farm.” 

The testator’s wife having died in August, 1859, Jo- 
seph Y. Clark, the devisee obtained possession of the said 
furm of 240 acres of land at that time. The said Joseph 
Y. Clark died in March, 1875, without having tully paid, 
as required by the will, the sum of $300 to each of testa- 
tor’s daughters, Eleanor J. and Sarah M. In the mean- 
time the said Eleanor J. intermarried with Josiah Stouti- 
more, and the said Sarah M. intermarricd with Thomas 
Hamilton. On the 20th of March, 1876, the said Eleanor 
J, and, her husband, and the said Sarah M. and her hus- 
band, instituted separate suits in the Clay county circuit 
court, for the purpose of establishing the said respective 
sums of $300 with interest, less the amounts paid thereon, 
as a lien and charge upou the land devised, and praying 
for a sale of the same to satisfy the charge. 
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The land which was asked to be sold for the payment 
of the claims of said Eleanor J. and Sarah M., being sit- 
uated in Clay county, and the Missouri City Savings Bank 
having on the 27th day of March, 1874, obtained in the 
Clay circuit court a judgment against said Joseph Y. 
Clark for the sum of $5,366 66-100, the said Missouri City 
Savings Bank was by order of the said circuit court made 
a party defendant in said suits with leave to plead. The 
said Joseph Y. Clark, on the 19th day of September, 1874, 
having borrowed of John Chrisman the sum of $1,200, for 
which he executed his note with A. J. Calhoun as security, 
and to further secure said note, also executed a deed of 
trust to 160 acres of the said 240 acres of land, in which 
said deed John A. Denny was the trustee, the court by its 
order made the said Chrisman and said trustee parties de- 
fendant to the said suits of Eleanor J. and Sarah M. and 
their husbands. 

After said order was made the said Missouri City 
Savings Bank filed separate answers in said suits alleging 
that it was a banking corporation duly organized under 
the laws of Missouri and setting up said judgment for 
$5,366.66-100 as a lien on said land, and its allowance 
against the estate of suid Joseph Y. Clark, who died in 
March, 1875. Defendant Chrisman also filed his separate 
answers it said suits in the nature of cross bills, denying 
that the bequests of $300 each to the said Eleanor J. and 
Sarah M. were charges or liens on the land devised in the 
will of the testator. Said answers also set up the statute 
of limitations, set up his note for $1,200 and the deed of 
trust given to secure it, prayed for a foreclosure of the 
same, and the sale of the 160 acres embraced in the deed, 
and that the proceeds thereof be first applied to the pay- 
ment of the note secured by said deed. Defendant Chris- 
man also filed his cross answers to the separate answers of 
the said Missouri City Savings Bank alleging among other 
things that the note of Joseph Y. Clark to said Chrisman 
was the individua! debt of said Clurk and was not the debt 
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of the tirm of Gilmer, Clark & Co.; that the firm of Gilmer, 
Clark & Co. was composed of John A. Gilmer, William J. 
Gilmer, Samuei P. Clark and Joseph Y. Clark; that the 
judgment set up by the Missouri City Savings Bank was 
the debt of the said firm of Gilmer, Clark & Co.; that 
said Joseph Y. Clark, by signing the note for $4,000 on 
which said judgment was obtained, became a member of 
said firm as from the beginning; that the Missouri City 
Savings Bank was not a corporation. The Missouri City 
Savings Bank filed its separate replications to the cross 
answers of said Chrisman, alleging therein that Joseph Y. 
Ciark never was a member of the firm of Gilmer, Clark & 
Co., and that the said judgment against Clark was a lien 
on said Clark’s real estate prior to that of said Chrisman 
under the deed of trust. 

The separate suits of the said Eleanor J. and Sarah 
M. and their husbands, were consolidated by order of the 
court, and on the trial thereof the court rendered judgment, 
and, after decreeing that the bequests of $300 each to 
Eleanor J. and Sarah M. Clark, were liens and charges on 
said 240 acres of land, ordered the sale of the said land, 
and directed that the proceeds arising therefrom should 
be applied, first to the payment of costs of suit, second to 
the payment of said bequests, third to the payment of the 
judgment of the Missouri City Savings Bank, and fourth 
to the payment of the debt of Chrisman. Defendant Chris- 
man filed his motions for new trial and in arrest of judg- 
ment, which being overruled he brings the case before us 
on appeal. 

Although exception was taken to the action of the 
court in decreeing the bequest of $300 to each of testator’s 
daughters to be a charge on the land devised, the exception 
is expressly abandoned and the decree in that respect is 
conceded by appellant’s counsel to be correct. The only 
grounds relied upon for a reversal of the decree are, first, 
that the court erred in giving priority to the judgment of 
of the Missouri City Savings Bank over the $1 200 note 


























OCTOBER TERM, 1879. 477 





Stoutimore y. Clark. 





of Chrisman, secured by the deed of trust, and directing its 
payment, first, before that of the claim of said Chrismar. ; 
second, that the evidence showed that Joseph Y. Clark 
was a member of the firm of Gilmer, Clark & Co. and that 
the judgment in favor of the bank being founded on a 
partnership debt, and the said land being the individual 
property of said Clark, the proceeds arising from the sale 
of it should be applied in payment of the inlividual debt 
to Chrisman in preference to the firm debt to the bank. 

In support of these positions it is insisted by counsel 
that, inasmuch as, on the trial of the cause, the Missouri 
City Savings Bauk failed to introduce evidence establish- 
ing the fact that it was a corporation, the said judgment 
rendered in its favor was a nullity and did not create a 
lien upon the real estate of Clark. 

We think the view thus taken is unsound. The note 
upon which said judgment was rendered is as follows: 

“$4,000. Missouri Crry, July Ist, 1870. 

Four months after date we promise to pay to the 
order of the Missouri City Savings Bank, Four Thousand 
Dollars, negotiable and payable at the office of Missouri 
City Savings Bank, Missouri City, Mo., without defaica- 
tion or discount, for value received, with interest at ten 
per cent per annum from maturity until paid. 

Giumer, Ciark & Co 
J. Y. CLark. 
R. G. Giumer, Security.” 

We think it clear that in the suit instituted by the 
bauk on this note Clark would not have been allowed to 
deny the corporate existence of the bank for the reason 
that by executing the note he admitted the fact that it was 
a corporation, which estopped him from disputing it. This 
principle was distinctly enunciated in the case of National 
Insurance Co. v. Bowman, 60 Mo. 252, following the case 
of Farmers and Merchants Insurance Co. v. Needles, 52 Mo. 
17, and the case of O. § M. R. R. Co. v. BePherson, 35 Mo. 
13. In the ease of City of St. Louis v. Shields, et al., 62 
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Mo. 247, it was expressly held that the obligors on a bond 
given to a corporation by making and signing the instru- 
ment admil the corporate capacity of the obligee, and in a 
suit on such bond cannot plead nul tiel corporation. The 
cases cited indisputably establish that Clark, the obligor 
in the note upon which the judgment rests, could not 
have set up as a defense that the bank was not a corpora- 
tion, and it therefore follows that the judgment, so far 
from being a nullity as counsel contend, was rightful and 
proper, and from the time of its rendition became a lien 
on the real estate of Clark in Clay county, and was con- 
clusive and binding not only on him but upon all claiming 
through or under him. 

A man will be bound by that which binds those under 
whom he claims, for he who derives the benefit of a thing 
ought to sustain the burthen. * * And no man, 
except in certain cases which are regulated by the statute 
law and Jaw merchant, can transfer to another a better 
right than he himself possesses. The grantee shall not be 
in better condition than he who made the grant, and there- 
fore privies in blood, law and estate shall be bound by and 
take advantage of estoppels. * * Ilence all 
privies, whether in estate, in blood or in law, are estopped 
from litigating that which is conclusive upon him with 
whom they are privity. Herman on Estop., §§ 45 and 46. 
The grantee of land charged with a judgment lien at the 
date of the grant cannot have the judgment set aside for 
fraud, nor can he in any manner inquire into the consid- 
eration of the judgment for the purpose of impeaching or 
avoiding it. Having taken the land subject to a lien of 
which the grantor made no complaint, the grantee must 
abide by that lien, unless he can show that it was procured 
by fraud and designed and caleulated to prejudice him as 
a subsequent purchaser. Freeman on Judgt., § 512. It 
thus appearing that Clark, against whom the judgment in 
favor of the bank was rendered, could not have prevented 
its rendition by disputing the corporate existence of the 
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bank it therefore necessarily follows from the principles 
above announced that Chrisman, the beneficiary in the deed 
of trust executed subsequently to the rendition of the judg- 
ment, and conveying to the trustee for him land upon 
which said judgment had become a lien, occupied no bet- 
ter position than Clark. The judgment being efficacious 
to create a lien on Clark’s land, could not have been drawn 
in question by Clark on the ground that it was a nullity, 
beeause the bank was not a corporation; nor can it be 
assailed on the ground by Chrisman, who became a privy 
in estate by reason of the grant made by Clark to him in 
the deed of trust of part of the land upon which the judg- 
inent was attached as a lien. 

It is also contended that the evidence showed that 
Clark was a member of the firm of Gilmer, Clark & Co., 
ind that the judgment being founded on the firm debt, and 
the real estate in question not being partnership property, 
but the individual property of Clark, that the proceeds of 
its sale should be applied in payment of his individual 
Jebt to Chrisman in preference to the firm debt of the 
bank. The court below to which this question was sub- 
initted determined that said Clark was not a member of 
said firm, that he executed the note as security for the 
said firm. While the evidence is somewhat conflicting on 
this point, we think there is abundant evidence to sustain 
the finding, and as the witnesses were before the court, 
the circuit judge was in a better position than we are to 
form a correct conclusion as to the weight to be attached 
to what was sworn to by them respectively. For this and 
the further reason that there is not a clear preponderance 
of evidence against the finding we do not feel justified i: 
disturbing the ruling in that respect. Judgment affirmed 
in which the other judges concur. 
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Tus State v. Epwarps, Appellant. 


1. Intentional Homicide. A homicide intentionally committe! 
while resisting an assault by the person slain, cannot be manslaugh- 
ter in the second degree. If an offense at all, it is murder in the 
second degree or manslaughter in the fourth decree. 


2. Pleading, Criminal. By mistake in drawing an indictment for 
murder, the name of the person slain was substituted for that of 
the defendant, whereby it was made to allege a mortal wounding of 
the deceased by himself. Held, a fatal and incurable error. 


Appeal from Andrew Circuit Court. Tie case was tried be- 
fore N. B. Gripprnas, Esg., sitting as Special Judge. 


REVERSED. 


Rea § Williams, Saunders & Mercer and Heren & Son 
for appellant. 


1. The instruction in relation to manslaughter in the 
second degree should not have been given. State v. Alex- 
ander, 66 Mo. 148; State v. Phillips, 24 Mo. 490; State v. 
Sloan, 47 Mo. 615; State v. Lane, 64 Mo. 324. 

2. The indictment is uncertain, meaningless and ab- 
surd. 2 Bishop Crim. Proc., 552; 1 Wharton Prec. Indict. 
& Pleas, 115. 


J. I. Smith, Attorney-General, for the State. 


Hoven, J.—The indictment in this case is as follows: 
“The grand jurors of the State of Missouri, within and 
for the body of the county of Andrew, aforesaid, being 
duly impaneled, charged and sworn, upon their oaths pre- 
seut and charge that one Edward Edwards, late of said 
county, on the 28th day of February, A. D. 1878, in the 
county of Andrew, and State of Missouri, aforesaid, in and 
upon the body of one Aaron Dennis Ogle, there being, 
feloni usly, willfully, deliberately, premeditatedly, on 
purpose, :nd of his malice aforethought, did make an 
assault, and that the said Edward Edwards, a certain 
..Voiving pistol of the value of $5, then and there charged 
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with gunpowder and six leaden bullets, which said 
revolving pistol, he, the said Edward Edwards, in his right 
hand had and held, feloniously, willfully, deliberately, pre- 
meditatedly, on purpose and of his malice aforethought, did 
discharge and shoot off, at, to, against and upon the said 
Aaron Dennis Ogle, and the said Aaron Dennis Ogle, with 
the leaden bullets aforesaid, out of the revolving pistol 
aforesaid, then and there, by force of the gunpowder afore- 
said, by the said Edward Edwards discharged and shot off 
as aforesaid, then and there feloniously, willfully, deliber- 
ately, premeditatedly, on purpose, and of his malice afore- 
thought, did strike, penetrate and wound him, the said 
Aaron Dennis Ogle, in and upon the left side of the belly 
of him, the said Aaron Dennis Ogle, giving to him, the 
said Aaron Dennis Ogle, then and there, with the leaden 
bullets aforesaid, so as aforesaid discharged and shot out 
of the revolving pistol aforesaid, by the said Edward Ed- 
wards, in and ‘upon the left side of the belly of him, the 
said Aaron Dennis Ogle, one mortal wound of the depth 
of five inches, and of the breadth of one-half inch, of 
which said mortal wound the said Aaron Dennis Ogle, on 
the said 28th day of February, A. D. 1878, one hour, in 
the county aforesaid, did languish, and languishing, did live, 
and afterwards, on the said 28th day of February, A. D. 
1878, the said Aaron Dennis Ogle, in the county of Andrew 
aforesaid, died. And so the grand jurors aforesaid, upon 
their oaths aforesaid, do say that the said Edward Edwards, 
him, the said Aaron Dennis Ogle, in the manner and by 
the means aforesaid, on the said 28th day of February, A. 
D. 1878, in the county of Andrew aforesaid, seloniously, 
willfully, deliberately, premeditatedly, on purpose and of his 
malice aforethought, did kill and murder, contrary to the 
form of the statute in such case made and provided, and 
against the peace and dignity of the State.” 

The defendant was tried and convicted of manslaugh- 
ter in the second degree. It is unnecessary to state the 
testimony in detail. It appears that on the evening of the 
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28th day of February, 1878, at a social gathering in An- 
drew county, the deceased and one Elbert Edwards, a 
brother of defendant, engaged in a scuffle. The deceased 
being victorious, boasted of his strength, said he could 
whip botk the brothers, and without any apparent provoca- 
tion, finally assaulted the defendant with his fist. In the 
conflict which ensued the defendant shot at the deceased, 
but without effect. The parties were separated; the de- 
ceased immediately left the room, but quickly returned, 
and after an angry colloquy with the defendant, again as- 
saulted him and seized him by the throat, when, during a 
brief struggle, the defendant shot and killed the deceased. 
The defendant testified that during the struggle the de- 
ceased attempted to open a pocket knife. There was testi- 
mony as to the good character of the defendant. 

The only instruction complained of in the motion for 
a new trial, is the following: “If the jury believe from 
> wrextronar the evidence that the defendant, without a 
—— design to effect death, in the heat of passion, 
but in a ervel or unusual manner, shot and killed the de- 
zeased, but not under such circumstances as to constitute 
excusable or justifiable homicide, then he is guilty of man- 
slaughter in the second degree; and you will find him 
guilty of manslaughter in the second degree; and so state 
in your verdict, and assess his punishment in t ic peniten- 
tiary not less than three nor more than five years.” It is 
manifest from the testimony that the killing was inten- 
tional. It could not, therefore, be manslaughter in the 
second degree, as defined by this instruction. Nor do the 
facts tend to show a case of manslaughter in the second 
Jegree as defined by section 12 hereinafter quoted. The 
jefendant was either guilty of murder in the second de- 
zree, or of manslaughter in the fourth degree, or the hom- 
side was justifiable Under our statte, manslaughter in 
she fourth degree includes every homicide not justifiable or 
2xcusable, which was manslaughter at common law, and 
which is not declared to be manslaughter in the first, sec- 
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ond or third degree. Wag. Stat. § 18, p. 447. The un- 
necessary killing of another while resisting an attempt by 
such other person to commit a felony, or do some other 
unlawful acts, after such attempt shall have failed, 1s de- 
clared to be manslaughter in the second degree. Wag. 
Stat., § 12, p. 447. With the exception of those cases of 
intentional killing which may come within this provision, 
no case of intentional homicide is included either in the 
first, second or third degree of manslaughter. 

It is well known, and it has been heretofore stated by 
this court, that there are inexcusable and unjustifiable 
homicides intentionally committed, which at common law 
amounted only to manslaughter. State v. Branstetter, 65 
Mo. 149; State r. Wieners, 66 Mo. 20. If a husband find 
his wife in the act of adultery, and provoked by the wrong 
instantly takes her life, or that of the adulterer, or if a 
father detect one in the commission of the crime against 
nature with his son, and immediately avenges the wrong 
by the death of the wrong-doer, the homicide is only man- 
slaughter. So any assault made with violence, or cireum- 
stances of indignity upon a man’s person, as by pulling 
lim by the nose, if it be resented immediately by the death 
of the aggressor, and it appears that the party acted in the 
heat of blood upon that provocation, will reduce the kill- 
ing to manslaughter. The intentional killing of another 
without malice, on sudden quarrel, or in heat of passion, 
was manslaughter. 1 East’s Pleas of the Crown, 233, 234, 
235; 4 Bl. Com., 191; 2 Bishop’s Crim. Law, §§ 676, 695, 
708; Wharton on Hom., § 5; State v. Starr, 38 Mo. 270; 
State v. Holme, 54 Mo. 165. We are of opinion, therefore, 
that the instruction as to manslaught-r in the second de- 
gree, was erroneous. The court should have instructed 
the jury as to manslaughter in the fourth degree. 

It is also objected that the indictment is insufficient. 
It will be observed that in the charging part of tae indict- 
2, preapino, camm. Ment the name of Aaron D. Ogie,-the de- 
~— ceased, is substituted for that of the defend- 



































484 SUPREME COURT OF MISSOURI, 


‘The State v. Slaughter. 


ant. The clause of the indictment in which the deceased 
is thus made the actor cannot be regarded as immaterial, 
inasmuch as it is the only clause which alleges the inflic- 
tion of the mortal wound upon the body of the deceased. 
State v. Blan, 69 Mo. 822. This mistake can neither be 
corrected nor ignored, and the indictment must therefore 
be held to be fatally defective. 

As this case is to be reversed, it will be proper to re- 
mark that the instruction as to manslaughter in the third 
degree, does not correctly define that offense, and the in- 
struction as the defendant’s previous good character does 
not conform to the rule laid down in the State v. Alexander, 
66 Mo. 158. The instruction defining murder in the se- 
cond degree does not conform to the decision of this court 
in State v. Wieners, 66 Mo. 13. Exceptions to these errors 
were not properly saved, but we cali attention to them, so 
that they may not be repeated, if the defendant should 
be again indicted. The judgment of the circuit court is 
reversed and the cause remanded. All the judges concur. 





Tue State v. SLavGHTER, Appellant. 


1. Incest. As long as section 6, chapter 206, Gen. Stat. 1865, page 816, 
was in force, incest was not an indictable offense. The law was 
otherwise previous to 1865, and the old law has been restored by 
the revision of 1879, 2 1538. 

2. The Repeal of a Statute does not operate a revival of the com- 
mon law. 


Appeal from Clay Circuit Court.——Hon. Gro. W. Duny. 


Judge. 


REVERSED. 


H. L. Routt, G. S. Withers and Wm. M. Burris for ap- 
pellant. 


Section 6 says “within which marriages are, by law 
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declared to be incestuous and void.” The statute in rela- 
tion to marriages declares that marriages within certain 
degrees are absolutely void, but nowhere are any marriages 
declared incestuous and void. Other marriages, as between 
parties where either has a former husband or wife, are void 
under the law, but none are declared incestuous. Wag. 
Stat., §§ 2, 5, p. 929. The statute is too vague in defining 
the offense and no punishment is fixed for the same. “A 
case is not to be brought by construction within a statute 
unless itis completely within its words.” Bishop on Stat. 
Crimes, § 220. 


J. L. Smith, Attorney-General, for the State. 


The fallacy of the appellant’s position lies in assuming 
that the phrase “as declared by law” means “ as declared by 
statute” and nothing else. 2 Bouv. Law Dict., (14 Ed.) 
Tit. Law pp. 12, 14; Chamberlain v. Beller, 18 N. Y.~ 115; 
Wag. Stat., $1, p. 886. By the law of nature and of God, 
all marriages between near relations by blood or marriage, 
are declared to be incestuous. 2 Kent Com., pp. 82, 83, 84; 
Sutton v. Warren, 10 Met. 451; Bishop Marr. & Divorce, 
$$ 376, 377; Wightman v. Wightman, 4 Jolin. Ch. 343, 348; 
Story Conf. Laws, (Redf. Ed.) §§ 113, 113a, 114, 114a, 114, 
et sq; L Bouv. Inst., (Gleas. Ed.) 9; Potter’s Dwarris, 36, 
37, 38. Prohibitions of the natural law are of absolute, 
uniform and universal obligations. They become rules 
of the common law which is founded in the common rea- 
son and acknowledged duty of mankind, sanctioned by 
immemorial usage, and as such, are clearly binding. 4 
John. Ch. 350; 1 Shars. Blackst., 67, 79; 1 Kent Com., 469, 
470. The general acquiescence of the courts, and the bar, 
in the doctrine that incest is punishable as a crime in this 
State, is apparent from the text books and our reports. 
Kelley’s Crim. Law, § 844; State v. Bullir er 54 Mo. 142. 


Hevry, J.—At the March term of tne Clay circuit 
court, the defendant was indicted under section 6, Wag. 
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Stat., 499, and charged with lewdly and lasciviously abid- 
ing and cohabiting with Lucy Slaughter, he being her 
uncle. Section 6 reads as follows: ‘Persons within the 
degrees of consanguinity, within which marriages are, by 
law, deciared to be incestuous and void, who shall inter- 
marry with each other, or who shall commit adultery or 
fornication with each other, or who shall lewdly and las- 
civiously cohabit with each other, shall, upon conviction, 
be adjudged guilty of incest, and shall be punished by im- 
prisonment in the penitentiary not exceeding seven years.” 
The only persons who are punishable, under that section, 
for marrying, committing fornication or adultery, or lewdly 
and lasciviously cohabiting with each other, are those 
who are within the degrees of consanguinity within which 
marriages are declared to be incestuous and void. It is 
not sufficient that they are within the degrees of consan- 
guinity within which marriages are declared to be void 
only. Section 6 is a penal statute, and is to receive a strict 
construction, and unless by the law of this State, when the 
acts alleged were committed, a marriage between an uncle 
and niece was declared to be incestuous, defendant could 
not have been guilty of any offense defined in that section. 
In the marriage act of 1835, “all marriages between 
parents and children, including grand children and grand 
parents of every degree, between brothers and sisters, of 
the half as well as the whole blood, and between uncles and 
nieces, aunts and nephews, are declared to be incestuous 
and absolutely void ;” and in thesame revision was a section 
identical with that under which defendant was indicted. 
These two sections were retained in every subsequent revis- 
ion of the statute until 1866, when the section of the 
marriage act prohibiting marriages between the persons 
therein designated, was amended by striking out the word 
“incestuous,” and including among forbidden marriages, 
those “‘ between white persons and negroes.’’ There was, 
therefore, no statute in this State declaring any marriage 
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incestuous when the defendant committed the act with 
which he is charged. 

The attorney-general contends that, although this may 
be, yet that the common law in regard to incestuous mar- 
riages was then in force in this State. The section of the 
marriage act which forbade and declared incestuous and 
void, the marriages therein named, was in effect, a repeal 
of the common law. It covered the whole ground. In 
England there was a controversy between the temporal and 
the ecclesiastical courts, the latter greatly extending the im- 
pediments to marriage, and a statute was passed in the 
reign of Henry VIII to restrain the usurped power of the 
clergy, and providing “that no reservation or prohibition, 
God’s law excepted, shall trouble or impeach any marriage 
without the levitical degrees.” Even under this statute a 
marriage between a man and the sister of his deceased wife 
was incestuous. It wasso when, in 1816, we adopted the 
common law, and if our act did not repeal the common 
law, such a marriage is yet incestuous; but it would as- 
tonish the bar of this State if we should decide that a 
marriage between a man and a sister of his deceased wife 
is incestuous and void. The act of our Legislature declared 
certain marriages incestuous and void, and others not in- 
eluded in the terms of the act could not be incestuous 
here. ; 

The act declaring incestuous and void marriages be- 
tween parents and children, nephews and nieces, &c., con- 
tinued in force from 1835 to 1866, a period of thirty-one 
years, and, in the latter year, was amended by striking out 
the word “ incestuous,” and this we consider a clear indi- 
cation of legislative intent, that such marriages were not 
thereafter to be deemed incestuous under the laws of the 
State, however they might be regarded by the law of God. 
If the section of the marriage act under consideration re- 
pealed or superseded the common law on the subject of 
incestuous marriages, its repeal would not revive the com- 
mon law. Section 3. Wag. Stat., 894, provides: that 
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“ where any law repealing any former law, clause and pro- 
vision, shall itself be repealed, it shall not be considered to 
revive such former law, &c., unless it be expressly other- 
wise provided ;” and section 3, Wag. Stat., 896, vol. 1, pro- 
vides that “ the repeal of the acts and parts of acts revised 
and re-enacted in the general statutes aforesaid, or repug- 
nant to the provisions thereof, shall not revive any law 
heretofore repealed or superseded.” 

Until the statute of Henry VIII, supra, was enacted, 
neither the temporal nor the ecclesiastical courts held mar- 
riages between persons within the levitical degrees abso- 
lutely void, and even after that statute was passed the 
temporal courts did not undertake to say that any marriage 
was void unless incestuous according to the law of nature. 
The section, therefore, under which defendant was indicted, 
evidently referred to our marriage act which declared such 
marriage to be both incestuous and void. Incest was not 
acrime at common law. Persons within the prohibited 
degrees marrying each other, were not indictable for so 
doing. The only legal consequence was that the mar- 
riage might be annulled, and the issue bastardized. Our 
last General Assembly substituted for section 6, under 
which defendant was indicted, section 1538, Revised Stat- 
utes of 1879, page 268, which reads as follows: “ Persons 
within the following degrees of consanguinity, to-wit: 
Parents and children, including grand parents and grand 
children of every degree, brothers and sisters of the half 
as well as of the whole blood, uncles and nieces, aunts and 
nephews, who shall intermarry with each other, or who 
shall commit adultery or foruication with each other, or 
who shall lewdly or lasciviously cohabit with each other, 
shall be adjudged guilty of incest, and be punished by im- 
prisonment in the penitentiary not exceeding seven years.” 
This cures the defect which, as we have seen, existed in 
our criminal code when the defendant was indicted, and 
confirms our opinion that a legislative act was necessary 
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to make the offense of which he was accused indictable in 
this State. All concurring, the judgment is reversed. 


Berry, Appewant, v. TILDEN. 


Agistment of Cattle: LIEN: ACTION UNDER THE STATUTE: TENDER. 
Tender of the full amount due fer the keep of cattle extinguishes 
the lien given by the statute, (2 Wag. Stat., 906,) but does not take 
away the plaintiff’s right to an ordinary money judgment for that 
amount without costs if he refuses the tender and sues to enforce 
alien for a greater amount. 


Appeal from Jasper Court of Common Pleas.—Hon. E. O. 
Brown, vudge. 


REVERSED. 
C. A. Winslow for appellant. 


The plaintiff was entitled to recover the amount due, 
whether he established his lien or not. The law it so set- 
tled in the cause of mechanics’ liens, and there is no reason 
to distinguish the two cases. Patrick v. Abeles, 27 Mo. 184; 
Mulloy v. Lawrence, 31 Mo. 583. Our statute fixes the 
effect of a tender. It also fixes the nature of the tender 
to be made. Tender before suit, followed by deposit in 
court, stops the accumulation of interest and damages, and 
gives the defendant costs. 1 Wag. Stat., § 23, p. 345. 
Tender and no deposit in court prevents the accumulation 
of interest and damages only. 1 Wag. Stat., § 24, p. 346. 
All the record shows in this case is a tender without de 
posit; and plaintiff was, therefore, entitled to judgment 
for, at least, $29 and costs, irrespective of the lien. Berrel 
v. Daris, 44 Mo. 407. 


Harding § Buller for respondent. 


The proceeding to enforce an agister’s lien in this 
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7 Berry v. Tilden. 
State is both statutory and summary, (2 Wag. Stat., 906,) 
and necessarily depends upon the existence of alien. In 
this case the tender dissolved the lien. Tiffany v. St. John, 
65 N. Y. 814; Winter v. Coit, 7 N. Y. 288; Boardman v. 
Sill, 1 Campb. 410; Weeks v. Goode, 6 C. B. (N. 8.) 367; 
Coggs v. Bernard, 2 Ld. Raymond 909 ; 8 Coke 146a ; Kort- 
right v. Cady, 21 N. Y. 367; Scarfe v. Morgan, 4 M. & W. 
270; Moynahan-v. Moore, 9 Mich.9; Granby M. § 8. Co. 
v. Turley, 61 Mo. 875; Smith’s Manual Com. Law, 229; 
Story on Sales, 285; Addison on Torts, 451; 4 Wait’s Ac- 
tions & Defenses, 234. The statute concerning tender does 
not purport, and is not intended, to abrogate the common 
law principle that a tender dissolves alien. It only applies 
to costs, and is under the head of costs. 


Hoven, J.—This was an action brougn. unaer the 
statute which gives a lien for keeping and boarding ani- 
mals. The only question in the case is, whether a party 
can obtain a judgment for the sum due for such keeping 
and boarding, if it shall appear at the trial that he has, for 
any reason, lost his lien. In the preseut case there was a 
dispute between the parties as to the amount due for feed- 
ing the defendant’s animals, and a tender was made by the 
defendant of a sum less than the plaintiff claimed to be 
due, but greater than the jury found to be due. As a ten- 
der of the sum due extinguished the plaintiff’s lien, and 
there could, therefore, be no judgment for the enforcement 
of any lien, the common pleas court refused to render an 
ordinary judgment for the plaintiff for the amount found 
by the jury to be due him, but dismissed his suit. In 
cases where the claim of the plaintiff seems to be made in 
good faith for asum greater than that tendered by the de- 
fendant, and the existence of the lien is, therefore, made to 
depend upon whether the plaintiff or the defendant is right 
as to the sum due, and the plaintiff fails at the trial to es- 
tablish his claim to more than has heen tendered, we can 
see no good reason for refusing him an ordinary judgment 
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for the sum which he does establish to be due. The fact 
that this statute provides for a shorter notice and a speedier 
trial than in ordinary cases, furnishes no good ground of 
objection, as this provision is evidently made for the ben- 
efit of the defendant as well as the plaintiff, and to enable 
the former to receive possession of his property without 
delay, by a speedy ascertainment of the amount of the 
lien. In the absence of any provision in the statute under 
which this suit was brought, requiring the suit to be dis- 
missed in the event the plaintiff fails to establish his lien, 
we think the ends of justice will be best subserved by giv- 
ing the plaintiff judgment for such sum as he has shown 
to be due. Section 3197, of the revised statutes now in 
force, expressly provides for such a course. The judgment 
will be reversed and the cause remanded. The other judges 
concur. 


Tue State v. Core, Appellant. 


1. Competency of Jurors who have formed an Opinion. Sev- 
eral of the jurors, being examined on the tvir dire, stated that they 
had formed and expressed opinions, which would require evidence 
to remove. They also stated that they knew nothing of the facts, 
and had not talked with any witnessin the case; that their opin- 
ions were based upon what they had heard from others, and were 
not of such a character as would affect them in rendering a verdict; 
that they would be governed by the law and the evidence, and 
thought they could decide the case according to the law and the 
evidence. Held, that under section 13, page 1103, Wag. Stat., they 
were competent to sit upon the trial of the case. 


2. Practice, Criminal: seENreENCE UPON GENERAL VERDICT. A gen- 


eral verdict of guilty upon an indictment in several counts, all 
relating to the same transaction, but charging different degrees of 
the same offense, will sustain a sentence for the highest degree 
charged, especially in a case where all the evidence shows that the 
offense could only have been of that degree, and the instructions 
relate only to that degree. 
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Appeal from Laclede Circuit Court—Hon. R. W. Fran, 
Judge. 


AFFIRMED. 
Joseph Wisby for appellant 
J. L. Smith Attorney-General, for the State. 


Norton, J.—At the February term, 1879, of the circuit 
court of Laclede county, an indictment was found and re- 
turned by the grand jury into said court, charging defend- 
ant with killing George E. King. The indictment con- 
tained three counts, in the first of which, defendant is 
charged with murder in the second degree, and in the sec- 
ond and third counts of which he is charged with murder 
in the first degree, in killing said King. At the August 
term, 1879, the cause was tried, and the jury returned into 
court the following as their verdict: ‘ We, the jury, find 
the defendant guilty as charged in the indictment.” Upon 
this verdict the court entered its judgment sentencing defen- 
dant to the punishment of death by hanging. Although it is 
shown by the bill of exceptions that exceptions were taken 
to almost everything done during the progress of the trial, 
but two of them are of sufficient importance to demand 
the attention of defendant’s counsel in his brief, and they 
are, first, that the court erred in accepting on the panel of 
forty jurors persons who, by reason of having formed 
opinions, were not qualified to serve; second, that the ver- 
dict of the jury does not authorize the judgment rendered 
upon it. 

As to the first point it may be observed that twenty of 
the forty persons summoned as jurors being examined on 
1. competency or their voir dire stated that they had formed 
youors wHowAYe and expressed opinions, but that said opin- 
— ions were based upon what they had heard 
from others, and that if they had talked to any person who 
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was a witness 1n the case, they did not remember it; that 
they thought they could decide the case according to the 
law and evidence; that they had not conversed with wit- 
nesses, nor did they know the facts; that their opinions 
were not of such a character as would affect them in ren- 
dering a verdict, but that they would be governed by the 
law and evidence; that it would require evidence to remove 
said impressions made on their minds. The jurors thus 
answering, were accepted by the court as qualified, over 
the objection of defendant, and this action is claimed to be 
erroneous, and violative of section 18, Wag. Stat., 1103, 
which provides “that it shall be good cause of challenge 
to a juror that he has formed or delivered an opinion on 
the issue, or any material fact to be tried; but if it appears 
that such opinion is founded only on rumor, and not such 
as to prejudice or bias the mind of the juror, he may be 
sworn.” 

Under said section the precise question now presented 
to us was considered by this court in the case of Baldwin 
v. The State, 12 Mo. 224, and it was held that the trial court 
committed no error in accepting a juror as qualified, who, 
upon an examination touching his qualifications, made 
statements substantially the same as those made by the 
jurors in the present case and copied above. So in the case 
of State v. Davis, 29 Mo. 391, the question again arose, and 
in the disposition of it, it was observed: ‘“ The jurors 
were examined upon their voir dire, and stated that they 
had formed an opinion, but it was upon rumor, and was 
not such as to bias or prejudice their minds. This has 
been the law in this State, and such jurors have invariably 
been held competent. * * Such is the growing 
aversion to serving on juries that unless this rule is adhered 
to, it will be impossible to obtain competent jurors.” The 
same principle was declared in the case of State v. Rose, 32 
Mo. 346. 

The second point relied upon by defendant is, that the 
indictment contains three counts, in one of which defend- 
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2 practice, crrmm- 20t is charged with murder in the second 
upon generalvec, degree in killing deceased, and in the other 
alee. two with murder in the first degree; and 
that the general verdict of “ guilty as charged in the in- 
dictment,” returned by the jury, did not justify the court 
in rendering judgment sentencing defendant to the punish- 
ment prescribed for murder in the first degree. Under our 
statutes there are two degrees of the crime of murder, and 
we think it is evident that the different counts in the in- 
dictment relate to one and the same transaction, to-wit: 
the killing of King, the deceased, and we are of opinion 
that the action of the court in sentencing defendant upon 
the general verdict of guilty returned by the jury on said 
indictment to the punishment affixed to the highest degree 
of the crime charged therein, was rightful. All the au- 
thorities we have examined sustain this view, and. we have 
not been cited to any which oppose it. 

It is laid down in § 3048, 2 Whart. Crim. Law (5 Ed.) 
“ When there is a general verdict of guilty upon several 
counts relating to the same transaction, the practice is to 
pronounce judgment on the count charging the highest 
grade of offense.” ‘“ When counts are joined for offenses 
different but not positively repugnant, the practice is to 
sentence on the count containing the offense of the highest 
grade.” 3 Whart. Crim. Law, (7 Ed.) § 3177. “On an 
indictment containing two counts relating to the same 
transaction, where a general verdict of guilty is rendered, 
such a verdict is in effect a finding as to both counts, the 
lesser crime being thus merged in the greater, and judg- 
ment must be fur the greater.” 1 Whart. Crim. Law, (7 
Ed.) § 421. 

In the case of State v. Pitts, 58 Mo. 558, in disposing 
of the question whether a general finding of guilty when 
an indictment contains three counts will support a judg- 
ment, it was observed, “that when, as in the case at bar, 
the several counts relate to the same transaction, and are 
framed on different secfions of the Statute to meet the ex- 
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igencies occurring at the trial, then a general finding 
which does not exceed in the punishment it assesses the 
maximum of that specified in any section on which any 
count is based will be permissible and afford no ground 
for arresting the judgment based thereon.” In case of 
State v. Nelson, 14 Rich. (8. C.) 172, it was held that when 
an indictment charges the same transaction in one count 
as a felony and in another as a misdemeanor of such nature 
that the latter may be or is included in the former, it is 
merged in it if the higher offense be consummated: and 
the jury, even if there were no charge of the less offense in 
i separate count, might convict of this under the greater, 
if the evidence, in their judgment warranted no more. A 
general verdict of guilty is understood to tind the higher 
offense if there is testimony to support it, and the finding 
of such a verdict is not a ground for new trial.” So in 
case of Manly v. State, 7 Maryland 148, in passing upon 
the question of the effect of a general verdict of guilty on 
an indictment with two counts alleging offenses of differ- 
ent degrees relating to the same transaction, it is observed : 
‘that the general practice in England and in this country, 
with very tew exceptions, has been to pass judgment on 
general verdicts in these cases according to the count 
charging the highest grade of offense.” So in the case of 
State v. Hooker, 17 Ver. 669, where it was insisted that the 
indictment was insufficient to sustain a judgment upon a 
general verdict because different grades of offenses were 
charged in different counts, requiring different punish- 
ments, it was held that “the verdict being general it is to 
be understood that the jury found the respondent guilty 
upon all the counts: and if any one or more of the counts 
is sufficient the court will render judgment upon such as are 
good; if all are good then judgment will be rendered upon 
the count charging the highest offense.” So in the case of 
State v. Hood, 51 Me. 363, it was held that “ when one and 
the same criminal transaction is charged in different counts 
alleging the commission of different grades of the same 
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offense, but one penalty will be awarded, and, upon a gen- 
eral verdict of guilty, it will be the punishment appropriate 
to the highest grade. The judge who tries the case must 
necessarily know whether the counts and the evidence 
offered in support of them relate to one or more offenses, 
and, where sentence has been passed it is to be presumed 
that the proper punishment was awarded.” The same 
principle is announced in the following cases: Dean v. The 
State, 43 Ga. 218; State v. Fuller, 34 Conn. 299; People v. 
Shotwell, 27 Cal. 394; Cook v. State, 24 N. J. L. 843. 
Besides this, the instructions given by the court related 
only to murder in the first degree, and under the evidence 
defendant was either guilty of murder in that degree or 
nothing, and so the jury were in effect directed. No in- 
struction relating to any other degree of homicide would 
have been warranted by the evidence. There was no wit- 
ness to the tragedy. The body of deceased, shot in two 
places, with the skull beaten till it was fractured, was 
found one-quarter of a mile from where he lived and about 
100 yards from a road which passed his house. All the 
evidence, which was circumstantial, tends strongly, if not 
conclusively, to show that about one o’clock of the day on 
which the tragedy occurred, King, the deceased, who was 
returning home from a neighbor’s house one-half mile dis- 
tant from his own, was met in the road and shot by the 
defendant, and then pursued about 100 yards and his skull 
beaten till it was fractured. Perceiving no error in the 
record the judgment is affirmed. All the judges concur. 
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Napton, Appellant, v. Hurt. 


Deed of Trust: PLACE OF SALE: REMOVAL OF CoURT HOUSE. After the 
execution of a deed of trust, by the terms of which the trustee was 
authorized to sell at the court house in the City of Kansas, the 
court house was, by law, removed to and established at a different 
place in the same city. Held, that the trustee must sell at the new 
place and not at the old. 


Appeal from Jackson Special Law and Equity Court.—Hown. 
R. E. Cowan, Judge. 


AFFIRMED. 
Gage & Ladd for appellant. 


Ff. M. Black and Jas. F. Mister for respondent, cited 
Kane v. MeCown, 55 Mo. 181; Waller v. Arnold, 71 II. 
350; s. c., 1 Cent. Law Jour. 548. 


Henry, J.—The petition alleged, that on the 21st day 
of April 1862, William Bales and wife, by their mortgage 
conveyed to Benjamin Perry, with power of sale, certai* 
lots in Kansas City described therein, and afterwards con- 
veyed the same lots, subject to the mortgage, to John 8. 
Harris who on March 15th, 1873, conveyed all his interest 
therein to Henry Tobener, president of the Union German 
Savings Bank, for the benefit of said bank ; that afterwards 
the said bank was adjudged bankrupt, and James C. Bab- 
bitt, duly appointed assignee of said bank, received from 
John K. Cravens, register in bankruptcy, a conveyance of 
all the right, title and interest of said bank in the said 
property ; and at the request of the holder of the note se- 
cured by the mortgage from Bales, and an order of the dis- 
trict court for the western district of Missouri, on the 23rd 
of August, 1873, said Babbitt regularly sold said property, 
and the defendant, James Hurt, became the purchaser at 
the sum of $560, of lots 2 and 4 in block 8, conveyed by 
said mortgage ; that on the 18th day of December, 1869, 
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the plaintiff and his wife executed and delivered to one 
Isaac M. Ridge, as trustee, their certain deed of trust of 
certain real estate therein described to secure a promissory 
note for $953.50, payable twelve months after its date to 
Thomas Smart, or order, which deed of trust provided, 
that if plaintiff failed to pay said note and interest when 
due, the trustee should proceed to sell the said property, 
or so much as should be necessary to pay said note and 
interest, at public sale for cash, at the west door of the 
court house in the City of Kansas, county of Jackson, and 
State of Missouri; that afterwards said Hurt, defendant, 
became the holder of the note executed by plaintiff, and 
plaintiff became the assignee of the claim against Hurt, on 
account of his bid of $560 for the lots 2 and 4 purchased 
by him at said Babbitt’s sale. The petition alleges that 
Napton tendered to Ilurt $741 cash, and the said claim for 
$560, and a deed for said lots 2 and 4, which Hurt refused 
to receive in payment of plaintiff’s note held by him, and 
plaintiff brought into court and deposited with the clerk 
said $741 and said deed. It also alleges that said Hurt had 
caused the trustee, in the said deed of trust, executed by 
plaintitf, to advertise said property for sale on the 8th day 
of June, 1874, between the hours, &c., at the court house 
door in the City of Kansas, county of Jackson, State of 
Missouri, to satisfy said note; that at the date of the exe- 
eution of said deed of trust, the court house in the said 
City of Kansas was in the public square, at or near the cor- 
ner of Fourth and Main streets, and the west door thereof 
fronted on Main street, and was, and for a long time prior 
thereto, had been the usual and customary place fixed for 
sales under trust deeds, and was a public and much fre- 
quented place, but, that since the execution of said trust 
deed, the court house had been, by law, located and estab- 
lished at the corner of Second and Main streets, and is a 
retired and unfrequented place, except during the session 
of court held therein, and that there is no west door to said 
court house; and that if the sale be permitted to take 
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place, the property of plaintiff, in consequence of the 
doubt that may exist in regard to the validity of such sale 
will be sacrificed; and prays for an injunction to restrain, 
defendant from selling under said advertisement. 

On motion, the court struck out that portion of the 
petition in relation to the Bales deed of trust. On the 
hearing, the tender of the $741 was admitted, and evidence 
of the tender of the deed was excluded. There was evi- 
dence showing the facts in regard to the old and new court 
house as alleged in the petition. The temporary injune- 
tion, so far as it restrained defendant from selling at the 
court house on Second and Main streets, was made perpet- 
ual, but was dissolved, so far as it prevented defendant 
from selling at the old court house on Fourth and Main 
streets. 

From the decree plaintiff has appealed, and contends 
that the court having obtained jurisdiction on account of 
the attempted sale at a place not authorized by the deed 
of trust, should have proceeded to pass upon the set-off 
and tender pleaded, and determined the whole case pre- 
sented by the petition. If the court erred in enjoining 
the sale at the new court house, if in other words, upon 
the facts disclosed in the petition, the trustee had a right 
to sell the property at the court house on Second and Main 
streets, then the court had no jurisdiction of the case made 
by the petition, and the bill should have been dismissed. 
In Hambright v. Brockman, 59 Mo. 52, which seems to have 
been overlooked by counsel, this court distinctly held the 
contrary doctrine to that upon which the decree rendered 
by the court below was based, with respect to the proper 
place to sell the property under the deed of trust. That 
is decisive of this case on that point. The court, there- 
fore, properly struck out that portion of the petition relat- 
ing to the Bales mortgage, and the debt secured by it, and 
the assignment to Napton of the claim against Hurt on his 
bid for lots 2 and 4. From the decree, defendants, nor 
either of them, but only the plaintiff appealed. The error 
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in the decree is against defendants, but they have not ap- 
pealed, and, wherein erroneous, it is not prejudicial to 
plaintiff, who does appeal, and the balance of the decree, 
of which he complains, was right and proper. Inasmuch, 
however, as defendants have not seen proper to appeal 
from the decree, and the plaintiff has no legal ground of 
eomplaint against it, we can but affirm the judgment of 
the court below. All concur except Napron and Hoven, 
JJ., not sitting. 


Henry, Appellant, v. Mount PLeasant Townsuip oF Bates 
County. 


Joint Contract: PARTY TO SUIT: DISCHARGE OF OBLIGATION. One of 
two obligees in a joint contract cannot sue upon the contract alone. 
Payment in full by the obligor to one of the joint obligees, dis- 
charges the obligation. 


Appeal from Bates Circuit Court—Hon. F. P. Wrieut, 
Judge. 


AFFIRMED. 


A. Henry pro se., cited Wag. Stat., $$ 2, 4, p. 1001; 
Boston, §c., R. R. v. Portland, §c., R. R., 119 Mass. 498; NV. 
Y. Dry Dock Co. v. Treadwell, 19 Wend. 525; 1 Chitty, (15 
Am. Ed.) p. 9, note 2; Beuch v. Hotchkiss, 2 Conn. 697; 
Stedman v. Shelton, 1 Ala. 86. 


E£. J. Smith and Holcomb § Biggs for respondent, cited 
Parsons on Contracts, (3 Ed.) vol. 1, pp. 25, 26; vol. 2, pp. 
127, 128,129; Morrow v. Starke, 4 J. J. Marsh. 367; Clark 
v. Cable, 21 Mo. 223. 


Norton, J.—This suit was instituted in the circuit 
court of Bates county upon the following agreement by 
plaintiff, one of the obligees therein, viz : 
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“This article of agreement, made and entered into 
this 18th day of April, 1873, by and between Thomas W. 
Childs, as supervisor of Mount Pleasant township, in the 
county of Bates, and State of Missouri, and for and on be- 
half of said township, party of the first part, and Charles 
C. Bassett and Antony Ilenry, of the county of Bates 
aforesaid, parties of the second part: Witnesseth, That 
thesaid party of the first part, as supervisor as aforesaid, and 
for and on behalf of the said Mount Pleasant township, 
and in compliance with a certain resolution of the inhabi- 
tants of said township, made and adopted at the regular 
annual meeting of the said township, on the Ist day of 
April, A. D. 1873, has employed the said parties of the 
second part to appear in and defend against four certain 
actions, which have been brought in the United States cir- 
cuit court for the western district of Missouri, at Jefferson 
City, against the said Bates county, to recover the amount 
due on certain coupons attached to certain bonds made by 
the said Bates county, on behalf of said Mount Pleasant 
township to the Lexington, Lake & Gulf Railroad Com- 
pany, and in all and any matters to defend against the col- 
lection of the amount due on the said bonds, and at all 
times to appear and defend against any or all actions which 
may be brought thereon. The said party of the first part, 
as supervisor as aforesaid, and on behalf of the said town- 
ship, hereby agrees and obligates the said township to pay 
unto the said parties of the second part the sum of seven 
thousand dollars ($7,000), when the said actions, or each 
or either of them, or any other action or actions which 
may be brought on said bonds, are finally determined in 
the court or courts of last resort, and final judgment is en- 
tered in any of said courts in favor of the defendants, in 
which the validity and legal existence of the said bonds is 
determined. The amount of said fee to be then and at 
that time levied from the said Mount Pleasant township. 
And the said parties of the second part hereby agree and 
bind themselves to appear for the defendant 1n said actions, 
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or any other action or actions which may be brought for 
the enforcement of the collection of said bonds, and to per- 
form and do all such things, or any thing which may be 
necessary and proper, for the purpose of defending the 
collection of the said bonds or coupons thereto attached. 
It is understood herein that the said counsel are to deter- 
mine whether it is advisable to take the said cases to the 
Supreme Court of the United States, if there should be a 
decision in the court below adverse to the said county. 
** Witness our hands and seals the day and year afore- 
said. 
‘““Toomas W. Cuinps, [SEAL.] 
“Supervisor of Mount Pleasant Township, Bates County. 
“C. C. Bassett, [SEAL.] 
“A. Ifenry.” [SEAL. ] 
The petition, after alleging that defendant was a cor- 
porate body and the due execution of the contract by de- 
fendant, and by said plaintiff acting for himself, and said 
Bassett acting for himself, further alleges that said plaintiff 
and Bassett had defended against the collection of said 
bonds and interest, and had obtained the judgment of the 
Supreme Court of the United States declaring said bonds 
void in the case of Harshman v. Bates County, decided April, 
1876. Itis further alleged that afterwards, on the 29th 
day of May, 1876, the said Bassett combined and colluded 
with defendant to cheat and defraud plaintiff out of his 
fee of $3,500, and in furtherance of said purpose, the town- 
ship board of directors, on said day, entered into a separate 
contract with said Bassett by which they agreed to set- 
tle with said Bassett separately upon the contract sued 
upon, and that they did then make a separate settle- 
ment with said Bassett, and issue its warrant to him upon 
the treasurer of said township, for the sum of $7,000; that 
before said warrant was issued it was agreed between the 
board and Bassett that said board would settle separately 
with Bassett and pay him the sum of $7,000 in satisfac- 
tion of said vbligation, and that said board would then 
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assume that said payment to and settlement with Bassett 
would release defendant from any obligation on said con- 
tract to plaintiff. Itis also alleged that said Bassett agreed 
and obligated himself in said settlement to save said town- 
ship harmless on account of the payment to him of the 
said $7,000. It is also alleged that said Bassett is not made 
a party because of said fraudulent combination and sepa- 
rate settlement. It is also alleged that plaintiff, after learn- 
ing that defendant, through its township board, had sepa- 
rately settled with said Bassett, requested said board of 
directors to meet and issue to him a warrant for the sum 
of $3,500, and cancel the warrant issued to Bassett, which 
he alleges had not then been paid; that although said board 
met and were notified by plaintiff thet said fraudulent set- 
tlement made with Bassett would not discharge the debt 
due plaintiff from said township, they refused either to 
issue a warrant to plaintiff for $3,500, or to cancel the 
warrant issued to Bassett. 

To this petition a demurrer was filed by defendant, 
which was sustained, and plaintiff declining to amend, the 
court entered judgment for defendant, from which the 
plaintiff has appealed. 

The grounds of the demurrer are, that the contract 
sued upon is a joint contract, and that the suit is prosecuted 
by one only of the joint contractors; also, that full pay- 
ment having been made to one of the obligees in satisfac- 
tion of the obligation, defendant is discharged from further 
liability. Both these points are well taken and sustained 
by the authorities. The petition, on its face, shows the 
contract sued upon to be a joint contract. Notwithstand- 
ing the averment that plaintiff signed the contract acting 
for himself, and that Bassett signed it acting for himself, 
the fact remains that their undertaking to defend was 
joint, and the promise to pay for such defense was to them 
jointly. A contract with several persons for the payment 
to them of a sum of money, is a joint contract with all, 
and all the payees therein have a joint interest, so that no 
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one can sue alone for his proportion. 1 Parsons on Con., 
p- 13. “If an obligation is executed to two jointly, they 
must both sue upon it. One of the joint obligees, with- 
out the concurrence of the other, cannot maintain an action 
upon a joint contract; unless both agree there can be no 
action upon it. The repudiation of the contract by one of 
them discharges the obligor. One of two joint obligees 
can release a joint obligation. It is an infirmity attached to 
the contract from its nature. The co-obligee cannot com- 
plain, as it was his own act to enter into a contract with 
another who would have the right to control it. Clark v. 
Cable, 21 Mo. 224. The authorities quoted establish the 
propositions that one of two or more obligees in a joint 
contract cannot sue alone, and that payment in full by the 
obligor to one of the joint obligees, discharges the obliga- 
tion and is a complete satisfaction of it. 

The petition of plaintiff shows that the contract apon 
which he alone sues, is a joint contract, and also shows 
that full payment of the sum of money agreed to be paid 
to the plaintiff and Bassett, joint obligees, had been made 
to Bassett, and it, therefore, follows that the demurrer was 
properly sustained. The cases to which we have been cited 
as establishing the doctrine that when one is liable to two 
or more on a joint contract, and settles with either for his 
part of the claim, the remaining promisee may sue with- 
out joining the other, on the ground that such a settlement 
is to be regarded as a severance of the cause of action do 
not apply to the case as made in plaintiff’s petition. The 
settlement and payment made to Bassett was not of a part 
but the whole amount of the claim, and satistied the obli- 
gation not only as to Bassett but also as to plaintiff. Judg- 
ment affirmed, in which all concur. 
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GILLESPIE v. Stonre, Appellant. 


1. Statute of Limitations: starurx or FRAUDS: TRUsTS. Neither 
the statute of frauds nor the statute of limitations can be interposed 
to prevent the enforcement of an agreement made by a purchaser 
at execution sale to permit the execution defendant to redeem. 


Action to Enforce Agreement to Permit Redemption. In 
order to maintain such an action, the plaintiff must prove very clearly 
and satisfactorily ; 1st, That such agreement was actually made be- 
fore the sale; 2nd, That through the contrivance or with the con- 
sent of the defendant, it deterred others from bidding at the sale; 
Srd, Ascxplanatory of the foregoing, the actual market value of 
the property at the date of the sale. A great disparity between such 
value and the price paid has a very material bearing with a court 
of equity in reaching a conclusion where evidence on the main 
points is inconclusive; 4th, The date of the offer to redeem, which 
should be within a reasonable time, if none is limited by the agree- 
ment. 


to 


Appeal from Sullivan Circuit Court—Hon. Joun W. Henry, 
Judge. 


AFFIRMED. 
Chas. A. Winslow for appellant. 


1. The evidence is utterly insufficient to sustain the 
judgment. Johnson v. Quarles, 46 Mo. 423; Forrester v. 
Scoville, 51 Mo. 268; Ringo v. Richardson, 53 Mo. 385; 
Kennedy v. Kennedy, 57 Mo. 73. 

2. The agreement, if any was made, was not in writ- 
ing, and was, therefore, void under the statute of frauds. 
There is no evidence of part performance in the case. 
Stone took possession immediately after the sale, and has 
remained in ever since. Gillespie paid no money, made no 
improvements, did not have the possession—in fact, did 
nothing. The action is for specific performance. Cham- 
bers v. Lecompte, 9 Mo. 566; Bowles v. Wathan, 54 Mo. 261; 
Sitton v. Shipp, 65 Mo. 297. 

3. The right of action, if any, is barred by limita- 
tion This suit was commenced ten years and six months 
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after the sale and alleged agreement. Supposing the agree- 
ment to be made out by the evidence, the time of the per- 
formance is fixed at three months. McDuff, plaintiff’s 
witness, fixes that time, and plaintiff should stand by hia 
statement. This would start the statute in January, 1864, 
ten years and three months before the suit. Tatum v. Hol- 
hday, 59 Mo. 422; Hunter v. Hunter, 50 Mo. 445; Thomas 
v. Mathews, 51 Mo. 107; Rogers v. Brown, 61 Mo. 187. 


A. W. Mullins for respondent. 


1. Itis well settled that in cases where property is 
acquired under such circumstances as are shown in this 
case, courts will relieve against the fraud. Rose v. Bates, 
12 Mo. 30; Slowey v. McMurray, 27 Mo. 113; Damschroeder 
v. Thias, 51 Mo. 100; Bedford r. Moore, 54 Mo. 448; Me- 
New v. Booth, 42 Mo. 189; £still v. Miller, 3 Bibb (Ky.) 177; 
Brown v. Lynch, 1 Paige 147. 

2. The statute of frauds has no application in this 
case. Grove’s Heirs v. Fulsome, 16 Mo. 549; Rose v. Bates, 
12 Mo. 51; Slowey v. McMurray, 27 Mo. 119; Damschroeder 
v. Thias, 51 Mo. 103; Peacock v. Nelson, 50 Mo. 261; Hill 
on Trustees, marg. p. 144, n. 

8. The defendant having acquired the property in 
such manner and under such circumstances as to make 
him a trustee, mere lapse of time, pleaded by defendant, 
cannot relieve him. JMWeNew v. Booth, 42 Mo. 193; Hill on 
Trustees, marg. p. 60. 


Napton, J.—This was a petition filed in March, 1874, 
to transfer to the plaintiff a title acquired in October, 1863, 
by the defendant to two lots in the town of Milan, in Sul- 
livan county, on the ground of an implied trust growing 
out of a breach of an agreement made previous to the sale. 
The plaintiff was security on a note given to defendant in 
1861, for $197.29. ‘This note was sued on, and in March, 
1863, a judgment was rendered against plaintiff for $235.30, 
and $13.70 for costs, and the plaintiff, the petition alleged, 
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being unable to pay, requested the defendant, who was his 
friend, to buy at the sale, with the understanding that he 
should bid enough to pay off the judgment, interest and 
costs, and hold the title as security for this sum, and when- 
ever the plaintiff, or any one else for him, should repay the 
sum bid with interest, it should be reconveyed to plaintiff 
or his assignee. It was further alleged that in consequence 
of this arrangement being communicated to persons who 
were present at the sale, there were no other bids, and com- 
petition was thus prevented, and the lots were bought by 
defendant for $272, when they were in fact worth $1,000. 
The circuit court made a decree in conformity with the 
prayer of the bill. The objections to this decree made in 
this court, are: Ist, That the evidence was insuflicient; 
2nd, That the statute of limitations was a bar to the ac- 
tion; and, 3rd, That the statute of frauds prohibited any 
regard being paid to the agreement, which was merely 
verbal. 

We do not appreciate the force of the last two points. 
1. STATUTE OF LIMI- The statute of frauds has no application to 
of frauds: trusts. such cases. 

In regard to the statute of limitations, the case of 
Rogers v. Brown, 61 Mo. 187, which has been cited in sup- 
port of this position, does not apply to this case. That 
was a case of a deed in fraud of creditors, fraudulent in its 
-neeption, and the bar of ten years was held to run from 
the date of filing the deed for record. It is not pretended 
that the deed to Stone was fraudulent; on the contrary, 
the purchase by Stone at the sheriff’s sale and the deed he 
received for the lots were, as the plaintiff avers, made at 
his request. Whether there was such a lapse of time, after 
the sale and before any offer to redeem as courts of equity 
will regard as a bar, will be considered in our examination 
of the first point. 

We deem it unnecessary to refer to authorities, either 
-n the prior decisions of this court or elsewhere, to estab- 
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2. action to ex. lish the general proposition that implied 


-. 


to PERMIT Re. trusts, such as this bill sets up, must be very 
— clearly and satisfactorily proved. Verbal ar- 

rangements are so easily misunderstood by the one party or 
the other, as the evidence in this case will show, that courts 
must exercise great caution in basing a decree on such agree- 
ments without the most satisfactory proofs. There are four 
points in this case, and in all similar ones, upon which the 
evidence should be satisfactory. First, The existence of the 
agreement asserted in the petition. Second, That through 
the contrivance or with the consent of the purchaser, such 
agreement deterred others from bidding. Third, As ex- 
planatory of the first two points, the actual market value 
of the property at the date of thesale. Fourth, The date 
of the offer to redeem. As the principal witnesses in this 
case are the plaintiit and defendant, we copy their testimony. 
The plaintiff, Gillespie, testified: I was security to 

the defendant, Martin Stone, on a note given by Owen 
Wilson. Just after I left here, at the beginning of the 
war, Stone began a suit on the note against me by attach- 
ment, and attached the property here sued for. I came 
back before judgment was rendered, but did not defend the 
suit. I was here when the property was sold, and went to 
Stone and told him I did not have the moncy to pay him, 
and that I wanted him to bid in the property and hold it 
until [ could pay him his money and pay the debt, and 
that if I never got the money he vould keep it. He agreed 
to it and bought the property, and under that agreement 
I kept others from bidding. Others told me that they 
would bid, but that I kept them from it. I offered to set- 
tle the matter with him, and he talked in different ways 
about it. In 1868,I told Stone I wanted to fix up the mat- 
ter and try and pay him, and he told me I had no nght 
there. In 1871, I offered to arbitrate the matter, but Stone 
refused, and I bronght suit. The property was worth from 
$700 to $1,000 at the time of the sale. The rent of the 
property was worth $60 ayear. On cross-examination, the 
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said witness stated: There was no one present when Stone 
and I made the agreement. I don’t think there was any 
judgment against the property except Stone’s. I have 
never tendered Stone any money. I think it was in 1867 
that I first spoke to Stone about the matter. There were 
five lots sold at the sale, and Stone bought three. I recol- 
lect of Stone asking me, when I spoke to him once about 
the property, whether I would have wanted to pay him 
back his money and take the property if the house had 
been burned down, but I don’t recollect what answer I 
made. I first learned of the attachment against this prop- 
erty in 1863, March, I think. I have lived in this county 
ever since. I delayed in this matter because I did not like 
to sue a man whom I had so much confidence in as I once 
had in Stone. On re-examination, plaintiff further testi- 
tied: I being short of money was a reason for letting this 
matter go on. 

The defendant, Stone, testified: There was no agree- 
ment between Gillespie and me for Gillespie to have the 
property back, and no arrangement made to keep any one 
else from bidding. Gillespie told me that he could not 
raise the money, and that if I would give the amount of 
my debt for the property he would not bother about it; 
that he would rather I would have tie property than any 
one else. The judgment under which the sale was made 
was rendered in this court in March, 1863, and the sale 
was at the October term of the same year. Dr. Sands had 
a judgment which was also a lien on this property, and I 
would not agree to give my debt for the property unless 
Gillespie would arrange to have the lien of Dr. Sands’ judg- 
ment discharged. I did not say to McDuff that I was 
going to give Gillespie three months to redeem the prop- 
erty in. I had no talk with him about it before the sale. 
After the sale, McDuff, who was then drinking very hard, 
spoke to me about buying the property, and I said to him 
that Gillespie and I had been very good friends and that I 
would let him have the property cheaper than any other 
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man. The property was not worth over $200 or $300 at 
the time of the sale. Gillespie never spoke to me about 
the property till a short time before this suit was brought; 
he said he would like to pay me my money back and get a 
deed to the property. I told him that I thought the prop- 
erty was mine and that he had no interest in it; that I 
had paid out considerable money for taxes and repairs and 
improvements; there was considerable talk between us 
and I asked him: Suppose the property had burned down 
during the war, would you have paid me back my money? 
and he said that would be another question. Stone further 
testified that Gillespie told him that he, Gillespie, could 
put him, Stone, to trouble about the title, but if Stone would 
make it bring the debt, the matter would be all right. 

As it is obvious that upon this testimony the plaintiff 
failed to establish his case upon any of the four points in- 
volved, to which we have referred, since the two witnesses 
contradict cach other upon each of these points, I will add 
here, before considering the weight of all the testimony 
together, the evidence of the other witnesses in the case. 
W. T. Ilodge, on behalf of the plaintiff, testified: I know 
Stone and Gillespie, and was present at the sale. I do not 
remember of having any conversation with Gillespie about 
not bidding on the property. I had a conversation with 
Stone on the day of sale. I told him I would give more 
than the debt for the property. Stone asked me if he bid 
it off, if I would take it off his hands. I told him I would. 
After the sale Stone never came around to see me, and I 
never went to see him about the matter. 

A. 8. MeDuff, a witness for plaintiff, testified: I was 
living in Milan in 1863, and have resided here ever since. 
I know the property in controversy. I spoke to Stone 
about buying the property some time before it was sold. 
I said I would give more than the debt for it. Stone said 
he would buy it at the sale and let me have it for his debt. 
After the sale I spoke to Stone about it, and he said he was 
going to give Gillespie three months to redeem it in; that 
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it was a hard debt for him to pay, as it was a security debt ; 
that if Gillespie did not take the property I could have it. 
Four or five months after that I spoke to Stone about the 
property, and he asked me $700 or $800 for it. This was 
all the evidence offered by plaintiff except in rebuttal. 

Oliver P. Phillips was next sworn by the defendant, and 
testified: Iwas shemff when this property was sold, and 
made the sale; the sale was an open one and made in the 
ordinary way. Stone bid the amount.of the debt and costs, 
and paid the bid; the debt was going to him. 

Judge G. D. Burgess testified: I was present at the 
sheriff’s sale in this case; the understanding between Stone 
and Gillespie was that Stone was to make the property 
bring the amo: ut of his debt against Gillespie. Here the 
defendant rest. d. 

The plaintiff then introduced Dr. J. E. Nelson, who 
testificd that the rents of the property had been worth $6 
per month for the last two years. J. M. Swallow testified 
that the rents of the property had been worth $8 per 
month for the last four years. The plaintiff, in his own 
behalf, further testified that he told Stone, the defendant, 
that he, Gillespie, would pay off and release the property 
from the Sands judgment, which he, Gillespie, did pay off 
and release afterwards. This was all the evidence offered 
in the case. 

In regard to the existence of the agreement claimed 
in this case, the direct proof is necessarily coufined to the 
statements of plaintiff and defendant, as no one clse was 
present as a witness of it. The statement of plaintiff is: 
“IT went to Stone and told him I did not have the money 
to pay him, and that I wanted him to bid in the property 
and hold it until I could pay him his money and pay the 
debt, and that if I never got the money he could keep 1t. 
Ile agreed to it and bought the property.” The defendant 
says: “There was no agreement between Gillespic and me 
for Gillespie to have the property back, and no arrange- 
ment made to keep any one else from bidding. Gillespie — 
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told me that he could not raise the money, and if I would 
give the amount of my debt for the property he would 
not bother about it; that he would rather I would have 
the property than any one else. * * Dr. Sandshad 
a iudguicut which was also a lien on the property, and I 
would not agree to give my debt for the property unless 
Gillespie would arrange to have the lien of Dr. Sands’ 
judgment discharged.” There is nothing remarkable or 
surprising in this diversity in the memory of the two par- 
ties to aconversation which had occurred more than eleven 
years before the trial; though it is a little singular that the 
defendant, who is assumed to be, from the very nature of 
the charges now made against him, a shrewd man in bus- 
iness matters, should consent to buy, with an agreement 
that plaintiff might redeem at an indefinite period or when- 
ever he could get the money. Ilowever this may be, not- 
withstanding the old rules of chancery pleadings have been 
abolished, and plaintiff and defendant both made compe- 
tent witnesses, I presume that even under our new system 
of practice, where the two parties contradict each other 
on a material issue, there must be, independent of plaintift’s 
statement, some corroboration of it from other witnesses 
to authorize the court to disregard the denial of the de- 
fendant under oath. 

I confess that I have been unable to find evidence hav- 
ing the slightest tendency to confirm the plaintiff’s state- 
ment of the agreement. The only witness who testifies on 
the subject is McDuff, who says he spoke to Stone before 
the sale, and told Stone he would give more than the debt 
for the property, and after the sale he again spoke to Stone 
about it, who said “he was going to give Gillespie three 
months to redeem it in; that it was a hard debt on Gilles- 
pie.” This surely is no confirmation of the agreement 
claimed and sworn to by plaintiff, for the reason, first, that 
the latter was an agreement allowing a redemption in an 
indefinite length of time; and, second, because Stone did 
not say that there wasany agreement at all between him and 
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Gillespie, but simply that he was going to give Gillespie 
three months to redeem it in. To say nothing of Stone’s 
contradiction of this testimony of McDuff, Judge Burgess, 
who was present at the sale, says: “The understanding 
between Stone and Gillespie was that Stone was to make 
the property bring the amount of his debt against Gilles- 
pie.” 

I will, however, pass by this point and assume that 
the agreement stated in the petition was proved, and 
proceed to consider the evidence on the second point. 
The existence of such an agreement as is charged is of no 
importance, unless by consent or connivance of the defend- 
ant, it was used to deter and did, in fact, deter.outside bid- 
ders and thus prevented competition, for though a breach 
of such an agreement might of itself render the purchaser 
obnoxious to the code of honor, yet there being no con- 
sideration for it, to bring it within the jurisdiction of a 
court of equity, it must be accompanied with the fact that 
its existence prevented competition, and thus operated as a 
fraud upon the debtor, in which the purchaser and creditor 
participated, and this fraud is, in short, the basis of the 
trust which equity implies in such cases. The testimony 
of the plaintiff on this point is: “ Under that agreement I 
kept others from bidding; others told me that they would 
bid, but that I kept them from it.” The testimony of the 
defendant is: “ No arrangement was made to keep any one 
else from bidding.” There is really no contradiction in 
these statements, for plaintiff does not say that the defend- 
ant was at all aware of what he (the plaintiff) had said to 
others, or that any arrangement was made between them 
on that subject. One would think that on a point of such 
importance the plaintiff would have had some of the persons 
to whom he spoke summoned as witnesses. No such wit- 
ness, however, was -produced, if the record before us con- 
tains all the evidence. 

But assuming that a general impression prevailing 


among the crowd who attended the sale, however produced, 
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would have a tendency w establish the fact that the de- 
fendant, if not actively participating in producing it, was at 
least passively acquiescing in it, in order to get the prop- 
erty at a sacrifice, where is the evidence of such a general 
understanding, and where are the bidders who declined 
becoming such on snch grounds? Judge Burgess, who 
was present and who was a witness on the trial, seemed to 
be totally ignorant of any such general impression. All 
that he knew or heard, it would seem from his statement, 
was that Storie was to bid up the-property to a sum which 
would extinguish his claim. The witness Llodge was also 
present at the sale and had a conversation with Stone and 
told him he would give more than the debt, and Stone in- 
quired of him if he, Ilodge, would take it otf his hands, if 
he, Stone, bid it in at the amount of the debt, and the wit- 
ness replied that he would. But that was the last of it; 
he neither bid, nor applied to Stone to buy after the sale. 
[t does not appear that he was anxious to invest, nor does 
it appear that he was prevented from bidding by anything 
said to him by Stone, nor that Stone said anything to him 
of any agreement between him and Gillespie for the privi- 
lege of redeeming. On the contrary it is more reasonable 
to infer from the language of both parties, that the only 
agreement that Stone kuew anything of was that the prop- 
erty should not be allowed to be sold for less than the debt. 
In fact, the language of Stone, if correctly reported by the 
witness, would lead to the inference that Stone, by asking 
the witness if he would take the property from him in the 
event of his being the purchaser, was clearly unconscious 
of any obligation he was under to allow Gillespie to redeem 
at any time, or at all events he utterly repudiated then 
any such obligation on his part. The same remark is ap- 
plicable to the testimony of McDuff, so far as it relates to 
his conversation with Stone before the sale, and as to 
his statement after the sale, as reported by this witness, it 
was a complete repudiation of any such agreement for re- 
demption as is set up by the plaintiff. His statement to 
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McDuff that “ he was going to give Gillespie three months 
to redeem” the lots evidently meant, not that he was under 
obligation to do so, but that he and Gillespie were friends, 
and that he intended then to allow Gillespie to buy the 
property back. It is certain that he did give him three 
months, but it is not to be inferred from this that he in- 
tended to give him nearly eleven years. 

Thirdly. The market value of the property purchased 
is of great importance in cases of this sort, since a great 
disparity between such value and the price at which it is 
bought has a very material bearing with a court of equity 
in reaching conclusions where evidence on the main points 
is inconclusive. And yet there is not a particle of testi- 
mony on this point from any witness on either side, except 
that given by the plaintiff and defendant. The plaintift 
says the lots were worth, in 1863, from $700 to $1,000. 
The defendant says they were worth between $200 and $300. 
It is natural for a proprietor of land or lots, in a village, 
town or city to over estimate their value, and his opinion 
on such a subject would be an unsafe guide. It is the 
result of every one’s observation that the owner of such 
property will fix a price on it, which he is himself aware 
he could not get from a purchaser at private sale, and much 
less when sold involuntarily under the hammer of the auc- 
tioneer. Hence, there is a class of persons whose business 
it is, in cities especially, to negotiate sales of real estate, 
whose opinions from their opportunities of being informed 
are usually relied on as important testimony on such mat- 
ters; and where no such profession is practiced, intelligent 
neighbors, would be more likely to know the market value 
than the proprietor. 

Some evidence was given in this case in regard to the 
value of this property at the trial and for three or four 
years previous, but that had no tendency to throw any 
light on its value in 1863, twelve years before. We know 
as a matter of history, that the value of such property in 
Milan, as well as elsewhere, was in a depressed condition 





516 SUPREME COURT OF MISSOURI, 


Gillespie v. Stone. 


in 1863. But no testimony was given on the subject ex- 
cept that of plaintiff and defendant, and it devolved on 
the plaintiff to show that the estimate of defendant was 
materially erroneous. In such case, therefore, we can only 
assume that there was no material disparity between the 
market value of the lots and the price given by defendant. 
Indeed the fact admitted on both sides, that defendant re- 
fused to buy them «t plaintiff’s instance, at a price sufli- 
cient to extinguish his debt until Gillespie promised to 
relieve the lien on it, occasioned by Dr. Sand’s judgment, 
is sufficient to show that in his opinion, upon which he 
acted, whether right or wrong, he was giving the full 
market value of the lots. 

Fourthly. Assuming the agreement to have been as 
stated by the plaintiif, it must be understood as giving to 
him a reasonabie time within which to redeem. No gen- 
eral rule has ever been attempted to be established as to 
what is a reasonaLb!e time in such cases. In this western 
country and in such a town or village as Milan was in 
1863, great changes in the value of real estate may be ex- 
pected in very short periods. In Tatum v. Holliday, 59 
Mo. 426, it was observed that “where a constructive trust 
follows a sale aud results in favor of parties, they must 
commence proceedings to redeem within a reasonable 
time;” nine years after tke sale was held not to be such 
reasonable time. In the present case the suit was insti- 
tuted ten years and six months after the sale. The state- 
ment of the plaintiff in regard to his conversation with 
defendant in 1868, is too vague and unsatisfactory and in- 
definite to form the basis of a conclusion that an offer to 
redcem was then made. Ile wanted, to use his own lan- 
guage, “to fix up the matter and try and pay him.” That 
too, is contradicted by the defendant, who swears that 
Gillespie never mentioned.the matter to him till shortly 
before the suit was brought, which was six years after- 
wards. And if the plaintiff was right in understanding 
the defendant as denying his right of redemption, why 
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delay the suit for six years? In this condition of the testi- 
mony on this point, we can see no authority in the court 
to fix upon any other point of time as the offer to redeem 
than the date of filing the petition, and we cannot regard 
ten years and six months after the sale as a reasonable 
time. The judgment must be reversed. The other judges 
concur, except Judge Henry, who did not sit in the case. 


Witson v. Garacuty, Appellant. 


1. Ejectment for Wife’s Land: nuspaND ONLY PROPER PARTY DE- 
FENDANT, WHEN. The wife is nota proper party defendant to an 
action of ejectment for land claimed by her under a deed which 
vests the title in her, but confers no separate estate; nor can she 
make herself such by claiming asecparate estate in heranswer. The 
husband’s marital interest gives him the right to the possession, and 
he alone should be sued. 





DEATII OF HUSBAND; WIFE'S SUBSEQUENT POSSESSION : APPEAL. 
Where judgment in ejectment goes against husband and wife jointly 
for land in which the husband has a marital interest as against her, 
and pending an appeal the husband dies, the suit abates as to him. 
Afier his death the possession becomes hers, but this will not sup- 
port the pending judgment against her or authorize the rendition 
of a new one. 


Appeal from Cape Girardeau Court of Common Pleas—Hon. 
ILamitton G. Witson, Judge. 


REVERSED. 
Alex. J. P. Garesche for Mrs. Garaghty, appellant. 


1. Mrs. Garaghty is not a proper party defendant. 
There being in the deed to her no words of exclusion of 
marital interests, it was an individual estate, over which 
the husband claimed rights. Bauer v. Bauer, 40 Mo. 62; 
Tillman v. Tillman, 50 Mo. 41; Paul v. Leavitt, 53 Mo. 598; 
Valle v. Obenhause, 62 Mo. 85. As the only tenant in pos- 
session he was the proper party to be sued. Adams on 
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Ejectment, Waterman's notes, p. 389, § 327; p. 24; p. 233. 
Iler participation in holding the land will be deemed his 
act. Meegan v. Gunsollis, 19 Mo. 417; Dailey v. Houston, 
58 Mo. 361; Park v. Hopkins, 2 Bailey 411; Estill v. Fort, 
2 Dana 237; Tobin v. Connery, 13 Ind. 65; Marshall v. 
Oakes, 51 Me. 308: People v. The Judges, 21 Wend. 20; 
Gaylord v. Payne, 4 Conn. 190; MeGlaughlin v. O' Rourke, 
12 Iowa 459; Tanner v. White, 15 Ala. 798; Spraque v. 
Daniels, 31 Ala. 444; Aiken v. Davis, 17 Cal. 119; Trimble 
v. Miller, 24 Texas 215; Parke rv. Kleeber, 37 Pa. St. 254. 

2. Kjectment is a statutory and of course a legal 
remedy, founded only on a legal title. Hence the general 
judgment against the wife is void. Bauer v. Bauer, 40 Mo. 
61; Higgins v. Peltzer, 49 Mo. 157; Caldwell v. Stephens, 57 
Mo. 597; Wernecke v. Wood, 58 Mo. 358; Meegan v. Gun- 
sollis, 19 Mo. 419; Hunt v. Thompson, 61 Mo. 154; Weil v. 
Simmons, 66 Mo. 620; Jackson r. Bowles, 67 Mo. 614. 


R. H. Whitelaw and Ewing, Pope & TTough tor respond- 
ent. 


Mrs. Garaghty was a necessary party as she was a party 
in interest. 2 Wag. Stat., § 6, p. 1001; Boal v. Morgner, 
46 Mo. 48. The deed of trust through which plaintiff 
claims states that itis the wite’s separate property, and she 
so claims itin her answer. The deed trom her husband to 
her conveys it to her sole and separate use, and her hus- 
band swore on the stand it was her separate estate. Even 
if she was not originally a necessary party she set up an 
equitable defense, thereby making herself a necessary party. 


Suerwoop, C. J.—We are all agreed that this eject- 
ment should have been brought against the husband alone, 
1. gxectwent FoR as it is clear from the deeds adduced in evi- 
WIFE’S LAND: hus- 
party de Proper dence that though at one time his wife, Louisi- 
when. ana,in consequence of the conveyance of her 
husband to her, possessed an equitable separate estate in 


the land, yet that in consequence of the subsequent con- 
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veyance by them to Patrick Garaghty, and of his recon- 
veyance to the wife, without the use of any words except 
those ordinarily employed in conveyances, that the wife 
had no separate estate in the land. This being the case, 
the husband’s marital interest gave him the mght to the 
possession of the land, and he was the only proper and 
necessary party defendant in an action of ejectment Aunt 
v. Thompson, 61 Mo. 148, and cases cited; Boal v. Morgner, 
46 Mo. 48. And the result just announced 1s not at all 
affected by the facts that she in her answer claimed a sep- 
arate estate in the property, and introduced testimony in 
support of such claim, since such testimony, asthe case 1s 
now presented, could not countervail the force and eftect 
of the conveyances heretofore mentioned. The wite being 
improperly joined, and judgment taken against both hus- 
band and wife, the judgment against the latter was erro 
neous. IZunt v. Thompson, supra. 

And though the judgment was properly entered against 
the husband, yet as he was only entitled to the possession 
’ - death of Of the property during the life ot his wife, 
winewuent pos. (SO far as shown by the record,) and as 
Sceten : appent. pending this appeal, and prior to the submis- 
sion of this cause, the husband hus died, it follows that 
the suit as to him must abate; this not being one of 
those instances where a sci. fa. can properly issue; as no 
one under the circumstances already detailed, can, as to the 
possession, claim under him, nor, as to such possession, be 
his representative. For these reasons, and for the error 
committed in making the wife a party defendant, the judg- 
ment will be reversed, and since the wife did not occupy 
toward her husband the position of terre-tenant, but has 
become subsequently to, and in congequence of, his death, 
entitled to a new and independent possession of her own, 
it follows that plaintiff had no cause of action against 
her atthe commencement of this suit, but will be driven to a 
hew action; we, therefore, make no order remanding the 
cause. All concur, 
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Tue State v. Earnest Appellant. 


1 Homicide committed in the attempt to perpetrate robbery, arson 
&ec , is not necessarily murder. R.S 1879, 2 1252. 

Evidence of Collateral Facts cnriminat Law. ats. Evi- 
dence may be given as to collateral facts it they are so connected 
with the main fact as to be material in the inquiry as to such main 
fact. or it they become matcrial by being so connected with the 
main fact by the testimony in the case. 

So, where the defense to a criminal action was an alibi, and the 
Statc, to overthrow the defense offered evidence that the prisoner, 
in co:hpany with another person, at a particular time, was at a par- 
ticular place, evidence was held admissible, in rebuttal, to show that 
the person named, at the time named, was at a different and distant 
place. 


bo 


Appeal from Cedar Circuit Court.—Hon. Joun D. Parkrnson, 
Judge. 


REVERSED. 
J. B. Upton for appellant. 


1. After the court had permitted Hardy and Lindsey 
to testify, 1t certainly erred in refusing to allow defendant 
to prove their testimony false. This refusal cannot be jus- 
tified by saying that it was immaterial where Robertson 
was; he was an alleged accomplice and co-conspirator 
Besides, the witnesses swore that they knew Robertson 
better than Earnest, and if they were mistaken as to one, 
they were likely to be mistaken as tothe other. The testi- 
mony of these two witnesses was very severe upon de- 
fendant, and he should have been allowed te prove them 
perjurers. 2. The instruction is wrong. Our statute does 
not make every homicide committed in the attempt to per- 
petrate robbery, &c., murder in the first degree, but every 
murder so committed. Wag. Stat., § 1, p. 445. 


J. L. Smith, Attorney-General, for the State. 


the defense as to Robert- 
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so.’s whereabouts, was properly excluded. Adriance v. 
Arnot, 31 Mo. 471; McKern v. Calvert, 59 Mo. 243; Law- 
rence v. Barker, 5 Wend. 801; Spenceley v. De Willott, 7 East 
108; 1 Greenl. Ev., § 455; Commonwealth v. Cain, 14 Gray 
7. 2. The instruction was correct. State v. Green, 66 Mo. 
631, 647; State v. Miller, 67 Mo. 604; State v. Wieners, 66 
Mo. 17, 22. 


Ilenry, J.—At the September term, 1879, of the Cedar 
cireuit court, the defendant and James Robertson and T. 
13. Hopper, were indicted for the murder of Samuel C. 
IIam. He had a separate trial and* was found guilty of 
murder in the first degree, and from the judgment on the 
verdict has appealed. 

The evidence for the State tended strongly to prove 
the charge alleged in the indictment, and conclusively 
proved, that three persons went to deceased’s house to rob 
him, and that one of them shot him while he was attempt- 
ing to escape from them. Whether the accused was one 
of those persons was the only question admitting of any 
doubt. The evidence for the defense tended to prove an 
alibi, George Lindsey and Newton Ilardy, for the State, 
testified, that they saw defendant and Jas. Robertson, about 
three or four o’clock on the afternoon of the day that lam 
was killed, traveling together on the Ilumansville road, 
toward Ritchey’s mill; that they passed within fifty yards 
of where witnesses were sitting in Lindsey’s yard. This 
«vidence conduced strongly to disprove the aiibi, relied upon 
by defendant. Defendant then offered to prove that at the 
time Lindsey and Newton Hardy testified to having seen 
Jas. Robertson in company with defendant pass Lindsey’s, 
Robertson was at Smith’s house, twelve miles from Lind- 
sey’s; but on objection by the State, the court refused to 
permit defendant to introduce this evidence. 

For the State the court gave the following instruction 
of which the defendant complains: ‘The court instructs 
1. Homicipe. the jury that if they believe from the evi- 
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dence that the defendant, 8. T. Earnest, on or about the 
27th day of August, 1879, at the county of Cedar, in the 
State of Missouri, willfully, deliberately, premeditatedly, 
and of his malice aforethought, or in the attempt to com- 
mit a robbery, shot and killed Samuel C. Ham, they will 
find the defendant guilty of murder in the first degree as 
charged in the indictment.” 

It will be observed that the court declares to the jury, 
that a homicide committed in the attempt of the slayer to 
perpetrate a robbery, is, as a matter of law, murder in the 
first degree. The statute does not declare that every hom- 
icide committed in the perpetration, or attempt to perpe- 
trate, any arson, rape, robbery, &c., shall be murder in the 
first degree, but that any murder, so committed, shall be 
deemed murder of the first degree. It recognizes as possi- 
ble, the commission of a homicide in the attempt to perpe- 
trate either of those crimes that will be a less crime than 
murder of the first degree. Even when the circumstances 
warrant such an instruction, it is erroneous to declare, as 
the court did in this case, that a homicide committed in 
the attempt to perpetrate ove of the other crimes named 
in the statute, is necessarily murder. Llere such an in- 
struction was wholly unnecessary. The parties who killed 
Ilam were guilty of murder, without any reference to the 
design to perpetrate arobbery. The instruction could not 
have prejudiced the defendant, however, and we notice it 
only to correct the error, lest it should be repeated in cases 
where it would be material. 

The court also manifestly erred in excluding the evi- 
dence offered by defendant, to show that Robertson was 
» perpencrorcor.. tWelve miles distant from Lindsey’s, at the 
eetininal law. time Lindsey and Hardy say they saw him 
— pass Lindsey’s house with Earnest. Ab- 
stractly considered, it was a matter of no consequence 
where Robertson was at that time; but when the State’s 
witnesses testified to having seen him in company with 
Earnest at that hour, which, if true, utterly destroyed the 
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alibi relied upon by defendant, it became ‘material with a 
view to test the credibility of the witnesses for the State, 
and on the question of Earnest’s presence at the place and 
ime testified to by Lindsey and Hardy. Whether he was 
there or not, at that time, in view of the alibi which defend- 
ant offered evidence to prove, became a very material 
question, and any evidence was admissible which conduced 
to show, either that he did or did not pass Lindsey’s ou 
the day that Ham was murdered, at or about the time 
testified to by Lindsey and Hardy. Can it be said, that 
the evidence offered by defendant, did not tend to show 
that those witnesses were mistaken ? They were as positive 
that they saw Robertson as that they saw defendant, and 
proof that it was physically impossible for them to have 
seen Robertson, 1s sume evidence that they did not see the 
defendant. Witnesses cannot be examined as to collateral 
iacts, unless they are so connected with the main fact as 
to be material in the inquiry as to such main fact, or be- 
come 80, by being so connected by the testimony in the 
cause. If the State’s witnesses had testified that they saw 
Karnest pass Lindsey’s in a vehicle drawn by two white 
horses, the property of A. B., evidence that A. B.’s white 
horses were then twelve milcs from Lindsey’s, would be- 
come material, although abstractly it was matter of no 
consequence where A. B.’s horses were, or what kind of 
horses were hitched to the vehicle. It would be evidence 
of identity, evidence to show the witnesses were mistaken, 
or willfully swore falsely. It is like the case of a disputed 
signature to a note or other instrument. A witness testi- 
fies that he saw it executed, and states who were present 
when it was signed. It is a matter of no consequence who 
were present, if 1t was signed, but the persons who are 
stated to have been present may he introduced to testify 
that they were not present, or if present, did not see the 
party sign his name to the instrument. 

We have nothing to do with the question of the guilt 
or innocence of one accused of crime, until satisfied that no 
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material error occurred in the progress of his trial. Legal 
questions presented are to be disposed of before 1t becomes 
our duty to examine the evidence to ascertain whether the 
party 1s guilty or not. 

As manifest error was committed by the court, 1n the 
exclusion of the evidence offered by defendant, the judg- 
ment must be reversed and the cause remanded. Naprton 
and Iloven, JJ., concur. Smerwoop and Norton, JJ., dis- 
sent, the former holding that the instruction complained 
of was a correct declaration of law, and the latter that the 
court did not err in exeluding evidence. 


Sure’s ApMInistRATOR, Appellant, v. Tuk Centrat Savines 
> ’ 
»9ANK. 


1. Guaranty: rartNersnip. It is no defense to an action on a guar- 
anty given in favor of a firm that the credit asked for the firm was 
extended in the name of one of the members of the firm, if this is 
done with the consent of the other partners. 

- : GENERAL RULES OF CONSTRUCTION. It is well settled that for 
the ascertainment of the intention of the guarantor the written 
guaranty must be looked to, and if there is room for doubt, or if 
uncertainty is to be found on the face thereof, the words uscd are 
to be received and accepted in the strongest sense against the party 
using them according to the maxim verba fortius accipiuntur contra 
proferertem. Itis also equally well settled that when the intention 
is clearly expressed, or the terms of the guaranty are defined and 
ascertained, the liability of the guarantor cannot be extended be- 
yond them by implication. 

3. ———: CASE ADJUDGED. Plaintiff's intestate wrote tothe president 
of the defendant bank as follows: Hcaring from P. O’Neiland Mr. 
Doyle that they could use advantageously some additional cash 
overand above the amount already had in your bank, and being 
desirous to promote theirintcrests and to enable them to carry on 
their business efficiently, 1 wil! thank you to submit to your board, 
that if they willlend to O'Neil & Co. $15,009, T shall hold myself 
resp nsible for that amount. * ® If the Central (the bank) 
cannot conveniently make this advance, I wi!l feel obliged to a-s'st 
them in procuring it elsewhere. The bank had previously loaned 












































yas 


ad 

















few a BEL 














OCTOBER TERM, 1879. 525 


Shine’s Administrator v. The Central Savings Bank. 


O’N. & D. $10,000 on their indorsed note. On the day when this 
note became due, the above letter was presented to the bank, 
and on the strength of it the bank discounted a new note of O’N. 
& D. for $10,000, and placed the proceeds to their credit. They 
had already some money on deposit, but not enough to meet the 
maturing note. As soon as the new note was discounted, they 
drew a check against their deposit and in favor of the bank, and 
with it took up the maturing note. They afterwards obtained a 
further loan of $5,000 from the bank. The bank defending the 
present action on the ground that the deceased had become liable 
as guarantor for O'N. & D.; Held, that the letter contemplated an 
advance of $15,000 over and above what the bank had previously 
loaned O’N. & D.; that the transaction in relation to the notes 
amounted only to the substitution of one security for another, and 
did not constitute an additional advance of money; that the de- 
ceased, therefore, never became liable on his guaranty; and that 
this was true whether the bank made it a condition precedent to 
the new loan that the proceeds should be used in taking up the 
maturing note or not. 

4. ———: ratiFication. Acts of acquiescence or ratification will not 
make one liable upon a written guaranty for things which do not 
come within the terms of the guaranty. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 


The third, fourth and fifth instructions given for the 
defendant, are as follows: 

8. The court declares the law to be that if the de- 
fendant agreed to loan to O’Neil & Co. the $15,000 on the 
faith of the guaranty mentioned in the answer, and said 
collateral, without any conditions, and thereunder O’Neil 
& Co. were permitted to draw and obtain the money when 
and as they chose, and they drew $10,000 thereof and ap- 
plied it tothe payment of a note made by them and then 
due and payable by them to defendant for that amount, and 
they afterwards obtained and drew the further sum of 
$5,000, mentioned in the answer, making the $15,000, then 
this constitutes a loan of said money to them under said 
guaranty, and the application by them of $10,000 thereof, 
or any part thereof, to the payment of such note of said 
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firm, did not discharge said Shine from liability on his said 
guaranty, unless the court finds that the taking up of said 
note of O’Neil & Co. was a condition of the loan. 

4. If Peter A. O’Neil and Francis Doyle were part- 
ners, carrying on business in the firm name of O’Neil & 
Co., and the firm had its bank account with defendant, 
kept under the name of Peter A. O'Neil, and procured 
loans and discounts from the defendant, made deposits of 
money with defendant, and made its checks and drew out 
its money from such loans, discounts and deposits, in the 
name of Peter A. O’Neil, and the defendant in fact loaned 
to O’Neil & Co. the $15,000, under and on the faith of said 
guaranty and collateral, then, neither the fact that such 
account of the firm was kept under the name of Peter A. 
O’Neil, and such loan was entered in said account, nor that 
said notes signed by Peter A. O’Neil were taken when 
said loan was made, released said Shine from liabilities 
under said guaranty—provided the court is satisfied from 
the evidence that said Shine was made acquainted with the 
manner in which said loan was made, and said accounts 
kept, and assented to and approved the same. 

5. If the court finds that the guaranty set out in the 
answer, and given in evidence, was received by the defend- 
ant on the 30th day of March, 1868, and the defendant 
accepted the proposition therein contained, and then loaned 
to O'Neil & Co. $10,000, and agreed and was ready and 
willing to loan said firm the balance of the sum called for 
in said guaranty, and so notified said firm—and the defend- 
ant, on the 9th day of April, 1868, when required by O’ Neil 
& Co., loaned them $5,000, the balance called for in said 
guaranty—and that afterwards, to-wit, on or about the 
20th day of May, 1868, said Shine examined the books of 
O’Neil & Co., and thus and otherwise became informed of 
said loan having been made, and the form and manner in 
which it was done—and with full knowledge thereof he 
approved thereof, and of what defendant had done in the 
premises, and assented thereto—the court, sitting as a jury, 
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inay infer therefrom that the loan in question was made 
iu compliance with and in conformity to the terms of said 
suaranty, in which event the said Shine would be bound 
thereby. 


Thomas T. Gantt for appellant. 


The letter must be looked at for the ascertainment of 
the intention of the parties. In arriving at that intention 
the contract made by the guarantor is to be interpreted, if 
there be room for doubt, by the application of the rule 
rerba fortius accipiuntur contra proferentem. When the in- 
tention is once ascertained, there can be no judicial enlarge- 
ment of the contract. It is a canon of decision that a 
surety is not to be charged beyond the precise terms of his 
engagement. What these terms are is first to be denned, 
and in making this definition the guarantor or surety 1s to 
be treated precisely as any other person, whether stipulat- 
ing for himself or others. But when these limits are once 
fixed, they are not to be extended by one hair’s breadth. 
Taylor v. MeClung, 2 Houston (Del.) 24; Taylor v. Wetmore, 
10 Ohio 490; Smith v. Montgomery, 3 Texas 199; Straton v. 
Rastall, 2 T. R. 366, 370; Bacon v. Chesney, 1 Starkie’s N. 
P. Rep. 192; Walrath vr. Thompson, 6 Hill 540; Bigelow v. 
Benton, 14 Barb. 123; Dobbins +. Bradley, 17 Wend. 422; 
(fates v. McKee, 13 N. Y. 232; McCluskey v. Cromwell, 11 
N. Y. 593; Wright v. Russell, 2 Wm. Blackstone 934; 
Pearsall ». Summersett, 4 Taunt. 593; Myers v. Edge, 7 D. & 
KE. 254; Bellairs v. Ebsworth, 3 Camp. 52; Weston v. Barton, 
4 Taunt. 673; Allison v. Rutledge, 5 Yerg. 193; Grant v. 
Naylor,4 Cranch 224; Cremer v. Higginson, 1 Mason 323 
Russell v. Perkins, 1 Mason 368; Miller v. Stewart. 9 Wheat. 
680; DeGolyar on Merc. Guaranties, 387. 


Wm. F. Broadhead aud Broadhead, Slayback §& Haeuss- 
ler tor respondent. 


Even if Shine did not ratify the transaction, there 
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is really uo substantial departure from the terms of the 
contract. It is admitted that the terms of a contract of 
guaranty are to be strictly construed. But like all other 
contracts it must receive the construction which is most 
probable and natural under the circumstances. Decatur 
Bank v. St. Louis Bank, 21 Wall. 298; Dobbins v. Bradley, 
17 Wend. 422; Fisher v. Culter, 20 Mo. 208; Farmers Bank 
v. Bayless, 35 Mo. 439; such was the construction of the 
letter given by the circuit court. 


Norton, J.—In this case the petition set forth that Eu- 
gene Shine, in his lifetime, before 1868, deposited for col- 
lection with defendant the note of Isaac Walker for $15,000, 
secured by deed of trust, maturing in 1870, with interest 
notes at six per cent. per annum, payable semi-annually ; 
that the bank collected and appropriated to its own use 
the amount of said note with $450 interest paid in January, 
1869 ; $450 paid in July, 1869 ; $450 paid in January, 1870, 
and $450 paid in July, 1870, together with the principal ; 
making a total of $16,800 with interest from July, 1870, 
when payment was refused. 

The answer of defendant admitted the deposit of the 
notes of Walker, but set up that after they were so de- 
posited, Shine being in Cork, Ireland, executed an instru- 
ment in writing, as follows: “88 Patrick street, Cork, 
13th March, 1868. Hon. Jos. O’Neil, President of Central 
Savings Bank, St. Louis, Mo. Hearing from P. O’Neil 
and Mr. Doyle, that they could use advantageously some 
additional cash over and above the amount already had of 
your bank, and being desirous to promote their interests, 
and enable them to carry on their business efficiently, I 
will thank you to submit to your bank that, if they will 
lend O’Neil & Co. $15,000, I will hold myself responsible 
for that amount, and will leave with you as collateral se- 
curity the note and mortgage of Isaac Walker, which is at 
present in your vault for a like sum, say $15,000. If the 
Centrai cannot conveniently make this advance, I will feel 
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obliged to assist them in procuring it elsewhere.” That 
this paper was on 30th of March, 1868, delivered to de- 
fendant; that by it Shine promised and agreed with defend- 
ant that if it would lend $15,000 to O’ Neil & Co. he would 
hold himself responsible therefor, and would give Walk- 
er’s notes as collateral ; that defendant accepted said agree- 
ment, and on or about 30th of March, 1868, upon the faith 
of said written agreement, lent $15,000 to O’Neil & Co., 
$10,000 thereof being lent on 30th of March, 1868, and 
$5,000 on 9th of April, 1868, of all of which Shine had 
due notice and approved thereof; that O’Neil & Co. failed 
to repay the said loan, and thereupon defendant applied 
the proceeds of Walker's notes to satisfy the said loan to 
O'Neil & Co. 

Defendant also claimed that the liability of Shine to 
it on account of said guaranty, should be set off against 
plaintiff’s demand. 

Plaintiff in the replication to said answer denied that 
by the letter of 13th of March, 1868, Shine had promised 
defendant that if it would lend to O’ Neil & Co. $15,000, he, 
Shine, would hold himself responsible therefor; but that 
Shine did by said letter propose to defendant that if it 
would advance to O’Neil & Co. $15,000 of additional cash 
over and above what the said O’Neil & Co. had already 
borrowed of defendant, that he, Shine, would be responsi- 
ble therefor; that defendant did at no time advance to 
O'Neil & Co. $15,000 of such additional cash or any other 
sum, but that O’Neil & Co. had, prior to January, 1868, 
been a customer of defendant, and had an account in the 
name of said firm with said defendant which was well 
known to Eugene Shine; that about 20th of January, 1868, 
the account of O’Neil & Co. with defendant was closed, 
and a new account opened with defendant in the name of 
Peter A. O’Neil alone, to which were transferred all the 
money, credits and effects which were of O’ Neil & Co. and 
of Peter A. O’Neil, and from and after the opening of said 
new account the said Francis Doyle could not, and only 
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Peter A. O’Neil could draw any money from said new 
account, and no money could be drawn therefrom by the 
checks of O’Neil & Co., or by their authority, but only by 
the checks or by authority of Peter A. O’Neil; and the 
firm of O’Neil & Co. was thereby discredited and damaged, 
and particularly Francis Doyle, son-in-law of Shine, was 
thereby discredited; and Shine had no knowledge of this 
change in the mode of keeping the account when he wrote 
the said letter of 13th of March, 1868, nor until he came 
to St. Louis in the latter part of May, 1868; that Peter A. 
O’Neil procured a discount on the 27th of January, 1868, 
by executing on that day a note for $10,000 at sixty days, 
to the order of James O’Neil, which note was discounted 
by defendant for the said Peter A. O’Neil, and defendant 
held said note when Shine’s letter of 13th of March, 1868, 
was laid before it; that this letter had been sent by Shine 
to Peter A. O'Neil to be used according to its tenor for 
the use and behoof of O’ Neil & Co., composed of Peter A. 
O’Neil and Francis Doyle, as defendant well knew; that 
Peter A. O’Neil, when the said note for $10,000 became 
due, to-wit, on 30th of March, 1868, presented the letter of 
Shine to defendant professing to accept the same, received 
the note of Peter A. O’ Neil for $10,000 at sixty days, pur- 
porting to be made under said guaranty, and gave up the 
said note for $10,000, dated 27th of January, 1868, and 
then maturing, and it was then and there corruptly agreed 
that the giving up of this old note dated 27th of January, 
1868, and the giving of the new note at sixty days dated 
30th of March, 1868, and the payment of the discount on 
the last, should be called, treated, and described as an ad- 
vance on March 30th, 1868, of $10,000 by defendant to the 
firm of O’Neil & Co. on the faith of the letter of guaranty 
of Shine: whereas plaintiff says, that this and no other is 
what occurred in respect of said guaranty of said Shine on 
380th of March, 1868, between said defendant and said 
Peter A. O’Neil who then and there presented said letter 
of Shine to the defendant; and no advance of money was 
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then and there made by defendant to said O’Neil & Co., 
except as herein stated; and this is the same transaction 
which in the answer is called a lending of $10,000 by de- 
fendant in its ordinary and usual manner and course of 
business to the firm of O’Neil & Co. 

On the trial in the circuit court judgment was render- 
ed for defendant, from which plaintiff prosecuted his writ 
of error to the St. Louis court of appeals, where the judg- 
ment was affirmed, from which plaintiff has appealed to 
this court. It is assigned as principal ground of error that 
the trial court erred in giving improper and refusing to 
give proper instructions. Plaintiff asked five instructions 
all of which were refused except the first, which is as fol- 
lows: “1. The letter of Eugene Shine, dated 13th of 
March, 1868, was a proposal to guarantee the Central Sav- 
ings Bank for the advance to O’Neil & Co. of $15,000 of 
additional cash, over and above what the said O’Neil & 
Co. had already had of said bank; and if the advance 
which the bank claims to have made to said O’Neil & Co. 
upon the said guaranty consists in whole or in part of the 
renewal of any advance or loan before that time made by 
said bank to the said O’Neil & Co., or to any member of 
that firm, the defense of the bank fails, and the plaintiff 
must have judgment.” 

Of the instructions asked by plaintiff and refused by 
the court we insert only the one which we deem has a ma- 
terial bearing on the question in controversy. It is as fol- 
lows: “2. If the Central Savings Bank, on the 27th of 
January, 1868, discounted for O’Neil & Co. a note of that 
date at sixty days, for $10,000, indorsed by James O'Neil 
and Peter A. O’Neil, placing the proceeds of the discount 
to the credit of the account of Peter A. O’Neil, in whose 
name the account of the said firm of O’Neil & Co. with 
said bank was then and thereafter kept; if on the 30th of 
March, 1868, when said note matured, said Peter A. O’Neil 
presented the letter of Shine, dated 13th of March, 1868, 
to the bank, and the bank then and there declared that it 
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accepted the proposal therein contained; if the said Peter 
A. O’Neil thereupon made and presented to the bank his 
note for $10,000, at sixty days from date, and the bank 
discounted it, carrying the proceeds of the discount to the 
credit of said account of Peter A. O’Neil, and the said 
Peter A. O’Neil then and there executed and delivered to 
said bank his check for $10,000, and the bank then and 
there surrendered to him the said note for $10,000, dated 
January 27th, 1868; if the balance to the credit of the said 
account of Peter A. O’Neil on the morning of tbe 30th of 
March, 1868, was $2,910.16, and no more, and no addition 
was made to it on said 30th of March, 1868, except the 
proceeds of said discount; and there were drawn against 
said account on said 30th of March, 1868, three checks, 
and no more, one for $567.74, one for $70, and one for 
$10,000, and the balance to the credit of said account at 
the close of banking hours on the 30th of March, 1868, 
and the morning of the 31st of March, 1868, was $2,094.62, 
and no more; then plaintiff must have judgment for the 
several sums of money received from Walker by the bank 
on the notes described in the petition, with interest from 
the times when they were respectively received.” 

It is insisted by counsel that the judgment should be 
reversed, first, because the money alleged to have been 
loaned by defendant was not loaned to O'Neil & Co., but 
to Peter A. O'Neil individually ; and second, because de- 
fendant did not in fact advance to O’Neil & Co., as addi- 
tional cash the sum mentioned in Shine’s letter of guar- 
anty. 

As to the first point it may be observed that the evi- 
dence tended to show, and we think established the fact 
1 cuanary:part- that the firm of O'Neil & Co., composed of 
a Peter A. O’Neil and Michael Doyle, a son- 
in-law ot Shine, kept their account with the Central Sav- 
ings Bank in the name of Peter A. O’Neil, and that 
through him and in his name and with the consent of the 
bank, all the business of the said firm was transacted after 
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the 27th of January, 1868. We are, therefore, of opinion 
that the first point made by plaintiff’s counsel is not well 
taken and that the declaration of law asked by defendant 
to the effect that the mere fact that the account of the said 
tirm was kept in the name of P. A. O’Neil, and its busi- 
ness conducted in his name alone did not relieve Shine 
from liability on his guaranty, provided its terms in all 
other respects were complied with. 

As to the second point it may be said that it is so well 
settled as not to require the citation of authorities to estab- 
2 :general lish it, that for the ascertainment of the in- 

rules of construc- : . . 

tion. tention of the guarantor the written guaranty 
must be looked to, and if there is room to doubt, or if un- 
certainty is to be found on the face thereof, the words used 
are to be received and accepted in the strongest sense 
against the party using them, according to the maxim 
rerba fortius accipiuntur contra proferentem. It is also equally 
well settled that when the intention is clearly expressed, 
or the terms of the guaranty are defined and ascertained, 
the liability of the guarantor cannot be extended beyond 
them by implication. 

Taking these rules for our guidance, and we think it 
is clear from Shine’s letter as set up in defendant’s answer, 
‘ - ease ag. that Shine proposed to become responsible 
jodged. to defendant for the payment of $15,000 and 
allow it to hold the Walker note mentioned therein as 
collateral, only on the condition that defendant would ad- 
vance to O'Neil & Co. that sum of money over and above 
what it had previously loaned said firm. If this proposal 
was accepted by defendant and in good faith fully com- 
plied with, then Shine’s liability attaches, otherwise not. 
If the defendant, when Shine’s guaranty was presented 
and accepted, instead of advancing additional cash, sim- 
ply surrendered a note held by it on O’Neil & Co., indors- 
ed by James O’Neil for $10,000 previously loaned said 
tirm, taking at the same time or in lieu thereof another 
note for the like amount, with Walker’s note to Shine as 
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collateral, we cannot see on what principle Shine can be 
held liable on the guaranty. In other words, if the bank 
only gave up the note of the firm of 0’Neil & Co., secured 
by the endorsement of James O’Neil, thereby releasing the 
security, and took the rote of P. A. O’Neil, the represen- 
tative of O’Neil & Co., and substituted the note on Walker 
as collateral in lieu of the security released, the object of 
Shine, as expressed in his letter, instead of being promoted, 
was defeated, and if the bank was in any manner a party 
to this proceeding it can claim nothing of Shine and can 
assert no right to hold the Walker note as collateral, or its 
proceeds. It was clearly not the proposition of Shine to 
authorize the bank to substitute him in the place of an- 
other security for money which had already been loaned 
to the firm. His proposition was not to become surety for 
money which had been advanced to said firm, but only for 
money to be advanced in addition to what had been loaned. 
The evidence tended to show the following state of 
facts: that from and after the 27th day of January, 1868, 
the account of O’Neil & Co. with the Central Savings 
Bank was kept in the name of Peter A. O'Neil; that on 
the 27th day of January, 1868, O’Neil & Co. made their 
note, payable in sixty days, which was indorsed by P. A. 
O’Neil and James O’Neil; that said note was on that day 
discounted by the bank and the proceeds of the discount 
placed to the credit of Peter A. O’Neil; that on the 30th 
day of March, 1868, when said note matured, the sum of 
$2,910.16 stood as credit on the account of O’ Neil & Co. as 
kept in the name of P. A. O'Neil; that the letter of Shine 
was on that day presented to the bank, which agreed to 
accept the proposal it contained ; that Peter A. O’Neil said 
the firm wanted but $10,000 that day, and thereupon made 
his note to the bank at sixty days for $10,000, which was 
discounted and the proceeds placed to his credit; that the 
note of O’Neil & Co., executed on the 27th day of January, 
1868, and due on that day, was then surrendered to said 
O'Neil, he having drawn his check against said account 
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for the exact amount of said note; that the line of dis- 
counts of O’Neil was diminished on the said 30th day of 
March, 1868, from $2,910.16 to $2,094.62; that subsequent 
thereto on the 9th day of April, 1868, defendant advanced 
$5,000 to said O’Neil & Co. 

It is evident that what transpired between P. A. 
O'Neil and the bank on the 30th day of March, 1868, made 
but one transaction. The presentation of Shine’s guaranty, 
its acceptance by defendant, the execution of the note for 
$10,000, the immediate application of the proceeds of its 
discount to the payment of the note of the 17th of Jan- 
nary, 1868, just matured, and the surrender of said note to 
O'Neil are so connected, linked and interwoven as to con- 
stitute but one chain, and considering all these facts and 
cireumstances together the conclusion is irresistible that 
what occurred amounted to nothing more than giving up 
the note of O'Neil & Co., made on the 27th day of Janu- 
ary, 1868, secured by the indorsement of James O’Neil, 
the father of Peter A. O’Neil, and substituting therefor 
another note at sixty days for the same amount, taking 
the note of Walker to Shine as collateral security, without, 
in fact, advancing a single dollar of additional cash to 
O'Neil & Co. or extending their line of discount with the 
bank to the extent of a single farthing, which was an ex- 
press requirement of Shine’s guaranty. If Peter A. O’Neil 
on the presentation to the bank of Shine’s letter had said: 
Here is Shine’s letter, he offers to guarantee an advance of 
$15,000 to O'Neil & Co. of additional cash over and above 
the amount already had by them of your bank; the firm 
does not desire any additional cash, but they owe you a 
note, with James O'Neil as indorser for $10,000 heretofore 
loaned the firm, which we wish to take up by substituting 
another note at sixty days for the like amount, which we 
will secure by the collateral mentioned in Shine’s letter, 
and will call for the other $5,000 when wanted; and the 
bank had assented to this arrangment; it is evident that 
Shine would not have been bound thereby, and that the 
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bank would not have acquired any right to the note of 
Walker. Although these words were not in fact uttered, 
they are fully supplied by the circumstances attending the 
transaction, and these circumstances, which have been 
above detailed, speak the same sentiment in a manner quite 
as unmistakable as if the words supposed had been actu- 
ally spoken. 

The defendant could not closé its eyes upon the fact 
that it was not advancing to O’ Neil & Co. $15,000 of addi- 
tional cash as required by the terms of Shine’s guaranty, 
but only substituting one security for another. The char- 
acter of the transaction was forced upon the knowledge 
and attention of defendant as much so as if O'Neil had 
used the words in the hypothetical case heretofore put. 
What was done on the 30th day of March, 1868, was not 
according to Shine’s contract, and as Shine’s liability and 
defendant’s rights are governed alone by the contract of 
guaranty, we are of the opinion that the second instruction 
asked by plaintiff and refused by the court, ought to have 
been given. The trial court, in the first instruction which 
it gave for plaintiff, recognized the correct principle by 
which the rights of plaintiff and defendant were to be de- 
termined, and we cannot see upon what ground the court 
refused to give plaintiff the benefit of the principle by ap- 
plying it to the facts detailed in the second instruction, 
there being evidence tending to establish each one of the 
facts therein stated. 

The third instruction given for defendant is erroneous 
in this, that it submits’as a test by which Shine’s liability 
is to be determined, what the bank agreed to do, rather 
than what it actually did, and also in requiring a finding 
that the bank made it a condition precedent to the loan 
that O’Neil should take up with the proceeds of the loan, 
the note of January 27th, 1868, before a verdict could be 
found for plaintiff. If the bank was informed by the very 
nature of the transaction that it was violative of Shine’s 
intention, or that the purpose of O’Neil was to thwart the 
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design of Shine as expressed in his guaranty, it became as 
much a party to the fraud as if it had originated and pro- 
posed it as a condition to the loan. 

The fourth and fifth instructions are erroneous in this, 
that they create and fix a liability on Shine by parol, which 
‘ -nattrrea. COUld only be created under the law by writ- 
TION. ing. 

In the case of The Bank v. Shine, 48 Mo. 456, to which 
we have been cited, the only real point considered by the 
court was as to whether it was the duty of the bank to 
notify Shine of its acceptance of this guaranty. Judgment 
reversed and cause remanded. All the judges concur ex- 
cept Judge Henry, who dissents. 





Emory et al., Appellants, v. Jotce. 


1. Parol Evidence: recorp entry. Parol evidence is admissible to 
explain whether an ambiguous marginal entry upon the record of 
a judgment is an assignment or a satisfaction. 


= 


2. Principal and Agent: assiGNMENT oF JUDGMENT. An assign- 
ment of a judgment made on the margin of the record by an agent, 
in his own name, but by authority of the principal, is good to pass 
the equitable title at least. 

3’. Assignment of Judgment: execution. Irregularity or inva- 

lidity in the assignment of a judgment will not impair the title of 

a purchaser at a sale under execution issued on the order of the 

assignee. 





: NATIONAL BANKS. A National bank has power to assign a 
judgment in its own favor. 


Appeal from Phelps Cireuit Court.—Hon. V. B. Hiu1, Judge. 
REVERSED. 
L. F. Parker for appellants. 


Hoveu, J.—This cause was heard upon a supplemental 
petition which states that on the 5th day of August, 1873, 
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the National Bank of Rolla recovered a judgment against 
Wm. Joice, G. W. Brown and Leftridge Joice, in the cir- 
cuit court of Phelps county, for the sum of $1,095.14, 
which was bought by and duly assigned to the plaintiff; 
that on the 26th day of August, 1873, E. T. Merrick and 
W. W. Stickney recovered a judgment against Wm. Joice 
and Peter Christie for $90 in the circuit court of Phelps 
county, on which judgment, on the 19th day of January, 
1876, an execution issued, under which the sheriff seized 
and sold, as the property of said Wm. Joice and Peter 
Christie, the real estate in controversy. The petition 
further states that at said sale C. C. Bland became the pur- 
chaser of said real estate for the use and benefit of the 
defendant, Leftridge Joice, and paid for the same with 
money belonging to and furnished by the said Joice for 
that purpose, and received a deed therefor; that said Joice 
then was and ever since has been insolvent, and that he 
procured the said Bland to buy said land and take a deed 
therefor in his own name, for the purpose of cheating and 
defrauding his creditors, of which purpose said Bland was 
cognizant; that in furtherance of said design, the said 
Bland, on the 14th day of February, 1876, at the request 
of said Leftridge Joice, executed and delivered to the de- 
fendant Nicey L. Joice, wife of the defendant Wm. Joice, 
a quit claim deed of said property; that said deed was 
wholly voluntary, without consideration and void; that 
said deed has been recorded, and the said Nicey L. Joice 
is, with her husband, Wm. Joice, in possession of the land 
thereby conveyed, claiming title to the same; that on the 
12th day of May, 1876, an execution issued in favor of the 
National Bank of Rolla and against said Wm. Joice, G, 
W. Brown and Leftridge Joice, under which the property 
aforesaid was seized and sold as the property of Leftridge 
Joice, and the plaintiffs became the purchasers and received 
a deed therefor. The plaintiffs prayed that the deed from 
Bland to Nicey L. Joice be canceled, that each of the de- 
fendants be divested of all right, title and interest in said 
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real estate, that plaintiffs be invested with the same and 
that the defendants Nicey L. Joice and Wm. Joice be re- 
quired to deliver possession of said real estate to the plain- 
tiffs, and for general relief. 

The original petition was filed before the property was 
sold and purchased by the plaintiffs, under the judgment 
in favor of the bank, and prayed for appropriate relief 
upon the facts then stated. It will be unnecessary to de- 
termine whether the court committed any error in permit- 
ting the plaintiffs to file their supplemental petition, inas- 
much as no objection was made to the filing of the same, 
and the defendants appeared to, and took issue upon it. 

At the hearing the plaintiffs offered in evidence the 
following entry on the margin of the record of the judg- 
ment in favor of the bank: “'This judgment is assigned 
and transferred to D. Branson and A. Emory. They hav- 
ing paid the plaintiffs, are entitled to the same. August 
13th, 1874. (Signed,) Pomeroy & Corse, Bank Attor- 
neys.’ ‘Thereupon the defendant objected to the introduc- 
tion of any other testimony for the following reasons: Ist. 
Because the National Bank of Rolla has no power to sell 
or assign said judgment. 2nd. Because an attorney has 
no power to assign a judgment. 3rd. Because the mar- 
ginal entry claimed to be an assignment is not an assign- 
ment, but an entry of satisfaction, and a sale under a satis- 
fied judgment is void ; which objections were by the court 
sustained. The plaintiffs then offered to prove that in 
August, 1874, an order was made by the board of directors 
of the bank, directing the sale and assignment of said 
judgment to the plaintiffs, as made, and that said board 
afterwards made an order approving the act of the bank 
attorneys in making the same; that plaintiffs bought said 
judgment and paid the bank the full amount thereof and 
took the assignment read in evidence, at the earnest solici- 
tation of the defendants, Leftridge Joice and Wm. Joice, 
and for their accommodation, as the bank was at the time 
pressing them for a settlement of said judgment. Plain- 
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tiffs also oftered the execution under which they purchase: 
and the sheriff’s deed to them; also the sheriff’s deed to 
Bland and the deed from Bland to Nicey L. Joice, togeth- 
er with testimony tending to prove that said conveyances 
were made under the circumstances and for the purposes 
alleged in the petition; all of which testimony was rejected 
by the court and the plaintiffs’ bill was dismissed. 

The judgment of the circuit court must be reversed 
and the cause remanded. The marginal entry offered in 
evidence, is not in terms a satisfactioy of the judgment; 
and if its meaning were doubtful, it was open to explana- 
tion. 

Though the assignment by the bank attorneys may 
not have been sufficiently formal to invest the plaintiffs 
with the legal title to said judgment, yet if authorized by 
the bank, it was good in equity and gave them an equita- 
ble right thereto. 

It is wholly immaterial, however, whether there was 
any assignment or not, if the judgment was not satisfied, 
at the time of the execution sale at which the plaintiffs 
purchased. If the bank had the right to sell the judgment, 
of which we think there can be no question, and the plain- 
tiffs purchased and paid for the same, they had a right to 
control the execution, and the sale and sheriff’s deed there- 
under invested them with the title. And in such case it 
is immaterial whether the execution was ordered to be 
issued by the plaintiff in the judgment, or by the equitable 
owners thereof, if there was no fraud or oppression in its 
issuance, of which the defendants have a right to complain. 
Nothing of that kind appears in this record. The petition 
states a good cause of action and the judgment is reversed 
and the cause remanded with directions to the circuit 
court to hear the plaintiffs’ evidence and decide upon his 
case. The other judges concur. 
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FULKERSON, Appellant, v. DAVENPORT. 


1. Set-off in Equity: supDGMENT: INSOLVENCY: PARTIES. Where 
two parties, one of whom is insolvent, hold a judgment against a 
third, and he has a judgment against the insolvent, a court of 
equity, to prevent injustice, will ascertain the interest of the in- 
solvent plaintiff in the furmer judgment, and will set-off against 
his interest the judgment against him. To a proceeding instituted 
for this purpose the co-plaintiff of the insolvent is a necessary 
party. 

2. Justice’s Judgment, not Impeachable Collaterally. A 
judgment of a justice of the peace, regular on its face, cannot be 
impeached in a collateral proceeding by showing thet the suit was 
instituted in a township where neither the defendant nor the plain- 
tiff resided, and which did not adjoin the township in which de- 
fendant resided. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wricut 
Judge. 


AFFIRMED. 
Elliott §& Jetmore for appellant. 


1. Plaintiff Fulkerson is entitled to have his judg- 
ments set-off against the judgment against him. Wag. 
Stat., $$ 3, 4, p. 837; Waterman on Set-off, 365, 395; Sim- 
son v. Hart, 14 John. 63; Miller v. Richardson, 1 Mo. 310; 
Thorndike v. De Wolf, 6 Pick. 120; Drake on Attachment, 
572; Field rv. Oliver, 43 Mo. 200; Story Eq. Jur.,§ 1437a ; 
Austin v. Feland, 8 Mo. 309; Kent v. Rogers, 24 Mo. 306; 
Waterman on Set-off, 235, 242, 250, 334, 385, 396, 365. 

2. The justice’s judgments are not subject to attack 
collaterally. Franse v. Owens, 25 Mo. 329; Freeman on 
Judgments, 521; Fagg v. Clements, 16 Cal. 389; Hahn v. 
Kelly, 34 Cal. 391; McDonald v. Leewright, 31 Mo. 29; Cal- 
len v. Ellison, 13 Ohio St. 446; Wilcox v. Kassick, 2 Mich. 
165; Cook v. Darling, 18 Pick. 393; Galpin v. Page, 18 
Wall. 350. 


John J. Cockrell for respondent. 
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Napton, J.—This was an application to the circuit 
court of Johnson county to allow two judgments obtained 
1. SET-0FF 18 Eau by plaintiff against defendant to be set-off 
insolvency: par. 2gainst a judgment obtained by defendant 
— and one Ramsey against plaintiff. The 
grounds upon which this bill in equity was based, were 
that the defendant Davenport was insolvent, and nothing 
could be collected of him on execution, and that he was, 
although the judgment of Ramsey and himself was joint, 
the owner of the larger part of said judgment. The gen- 
eral rule in regard to set-off in equity as well as at law, 
is that joint and separate debts cannot be set-off against 
each other, but this rule, it is stated by Judge Story, 
admits of such a variety of exceptions in equity as scarcely 
to authorize their enumeration under comprehensive di- 
visions. 2 Story Eq. Jur., § 1437, et seg. Courts of equity, 
despite of the record, will regard the real parties in inter- 
est, which courts of law cannot do, and in considering 
whether demands are mutual or not, will look to this in- 
terest, whoever may be the nominal parties; and where 
justice and right plainly call for the interposition of the 
court, as in cases of insolvency or bankruptcy, they will 
not hesitate to interpose. 

The insuperable obstacle to the relief asked in this 
case is, that Ramsey, the joint owner with defendant of 
the judgment against plaintiff, is not made a party to the 
ease. Although he has no interest whatever in the con- 
troversy between plaintiff and defendant, it is impossible 
for the court, in his absence, to determine the extent of 
Davenport’s interest. Ramsey has a right to be heard on 
that question; he is a necessary party to a full investiga- 
tion of the facts upon which plaintiff’s relief depends. 
The assertion in the bill that defendant is owner of the 
larger part of the judgment is mere assertion and amounts 
to nothing without proof, and Ramsey must have an op- 
portunity of being heard on this question. 
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It the defendant was owner of any part of the judg- 
ment, whether larger or smaller, we see no objections to a 
set-off as far as it goes. And this seems to be the doctrine 
of courts of equity in England and this country. Vzullia- 
my v. Noble, 3 Merivale 593; Blake v. Langdon, 19 Verm. 
485; Ex parte Stephens, 11 Ves. 24; James v. Kynnier, 5 
Ves. 108. Judge Redfield, who reviews the cases in Blake 
v. Langdon, observes that “ when the debts are in reality 
mutual, or to that extent, even when the debt must be ap- 
portioned and the party attempting to enforce his claim at 
law in the name’of some other party, but nominally inter- 
ested, is himself insolvent, a court of equity should and 
will interpose to prevent the injustice by decreeing the set- 
off.” It is conceded in the present case that in order to 
make the debts mutual which we are desired to set off 
against each other, the debt of Davenport and Ramsey 
must be apportioned, but this could not be done in a pro- 
ceeding to which Ramsey was no party. 

The case of Simson v. Hart, 14 John. 64, relied on by 
appellant, is unlike the present in a very important partic- 
ular. ‘The facts in that case were the converse of those in 
the present, and they tend to establish the principle upon 
which courts of equity act, to which we have already ad- 
verted. There A, the plaintiff, had a judgment against B 
& C in an action of assault and battery, and B recovered a 
judgment against A of the same character. B was insolv- 
ent and C was extremely embarrassed, and A asked to 
have the judgment recovered by him against B & C ap- 
plied in satisfaction of the judgment recovered by B. This 
was allowed, and Judge Spencer, of the Supreme Court, 
observed that “such a state of facts furnished a strong and 
substantial basis for the interposition of a court of equity, 
on the ground of meditated fraud. Nothing could be more 
unjust,” he proceeds to say, “ than to leave to the respond- 
ent the power of collecting his judgment of the appellant 
(A) against which, from the insolvent condition of the re- 
spondent (B) and the embarrassed state of his father, (C,) 
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the appellant could not indemnify himself by collecting 
any part of his judgment from them; and although it is 
difficult to settle the precise extent of the jurisdiction of 
the court of chancery, one of its acknowledged and salu- 
tary attributes consists in the power to put a stop to pro- 
ceedings injurious or unconscientious. I have no hesi- 
tation in saying that chancery had original and rightful 
jurisdiction of the suit, and was fully authorized by a series 
of adjudged cases in issuing a perpetual injunction against 
the respondent’s swearing out or executing an execution, 
upon the appellant’s entering satisfaction for so much as 
the respondent’s judgment amounted to, on his jndgment, 
or which would have produced the same result, decreeing 
that the respondent should acknowledge satisfaction of 
record upon the like terms.” And the judge further ob- 
serves: “There is no force in the objection that the judg- 
ments are not in the same right; it is well settled, that 
although the demands, as being joint and several, are not> 
strictly speaking, due in the same right, yet if the legal 
or equitable liabilities or claims of many become vested 
in, or may be urged against one, they may be set-off against 
separate demands, and rice versa, and in some of the cases 
this was done without any pretense of insolvency.” And 
the judge proceeds to observe, in regard to the objection, 
that the judgment in favor of the appellant was for a fort, 
and that there was no contribution among trespassers, that 
this only showed that the respondent owed the whole of 
the judgment, and the appellant eould enforce it all against 
him. 

This, it will be at one perceived, is not the case here, 
for the judgment against the plaintiff, Fulkerson, was a 
joint judgment of Ramsey and Davenport, not for a tort, 
but for personal property bought of them by the plaintiff. 
Without a settlement between Ramsey and Davenport, it 
could not be ascertained how much of this debt was due 
to Davenport against whom were the judgments of plain- 
tiff asked to beset off. Davenport and Ramsey had a joint 
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judgment against plaintiff, and he wished to set off against 
this a judgment he had against Davenport. That such a 
set-off might be allowed, under circumstances showing the 
interest of Davenport in the judgment we are not disposed 
to deny, seeing the extent to which courts of equity have 
carried this doctrine of set-off or compensation, but the 
question is not presented, as the case now stands. By the 
practice act (R. 8. 1879, § 3568) the court might have 
ordered Ramsey to be brought in by an amendment of the 
petition, or by a supplemental petition and a new summons, 
but this was not done. 
Another point was made in this case, and one upon 
which the judgment of the circuit court was based. The 
rwstice’s supe. G@fendant in his answer claimed that the 
veacliarue con. tWO judgments in the justice’s court, offered 
— to be set off by plaintiff, were void, because 
they were rendered by a justice of the peace for Warrens- 
burg township in Johnson county and that he, the de- 
fendant, was at the rendition of the same, a resident of 
Columbus township and that Columbus township did not 
adjoin Warrensburg township, and that plaintiff lived in 
Centreview township. Proof to this effect was offered and 
received by the court, against the objection of plaintiff, 
and the court held the judgments void, and therefore dis- 
missed the bill. The transcript of the judgments in the 
justice’s court filed with the clerk of the circuit court re- 
cites that “on September 24th, 1875, summons returned 
duly executed in Warrensburg township, in Johnson county, 
Missouri, on the 9th day of September, 1875, by reading 
the same to the defendant, Horace Davenport.” Judg- 
ment by default was taken on this return. A judgment 
by default in a justice’s court, it is conceded, cannot be 
upheld, unless the record shows that the defendant was 
served with process in the proper township, but the record 
of these two judgments (for in this respect they are pre- 
cisely alike), does show on its face personal service in the 
township where the suit was brought, and, as was held by 
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this court in Franse v. Owens, 25 Mo. 329, it will be pre- 
sumed in the absence of evidence to the contrary that the 
defendant resides in such township. The jurisdiction of 
the person and the subject matters appear on the record, 
and the only way for the defendant to avoid this was to 
appear before the justice, as he was notified to do, and es- 
tablish the facts which he now proposes to prove in this 
collateral proceeding. A judgment regular on its fee 
cannot be impeached collaterally. Freeman on Judg. § 
524. Fugg v. Clements, 16 Cal. 889. The decision of the 
circuit court was on this point erroneous, and the evidence 
on which it was based should have been rejected, but inas- 
much as the same result would have followed on the first 
defense made, the judgment must be affirmed. All con- 
cur. 


Tue Strate v. Kineore, Appellant. 


1. Witness: rracrice, criminaL. It has never been determined by 
this court that the State is bound to call as witnesses upon a trial 
for murder, all persons who were present at the homicide; but if 
such be the law, it imposes no duty to call a person whose presence 
is denied by the State. 

2. Dying Declarations. Statements of the victim of a homicide 
will be admissible as dying declarations, if, at the time they were 
made, he was conscious of impending death and had no hopes of 
recovery. A hope subsequently entertained will not affect their 
admissibility. 


3. Murder: evipence or ipentity. If the evidence given upon a 
trial for murder shows that the person killed bore the same name 
as that alleged in the indictment as the name of the victim, no 
other proof of identity need be given. 

4. ———. Certain instructions in relation to murder are examined 
and construed, and held to conform to the settled rulings of this 
court. 

5. Murder by Lying in Wait. Under an indictment for murder, 

the accused may be eonvicted on proof that he lay in wait and 
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killed the deceased, although the lying in wait is not alleged in the 
indictment. 
An instruction in relation to this offense need not define the term 

“lying in wait.”’ 
6. Good Character. If ail the evidence in the case, including de- 
fendant’s evidence of good character, shows him to be guilty, his 
character cannot justily, excuse, palliate or mitigate the offense. 
Murder in the First Degree. One who seeks out another and 
shoots and kills him on account of an old grudge and in retaliation, 
and not rn the proper and necessary defense of his person, is guilty 
of murder in the first degree. 


=I 


8. Instructions: IMPEACHING TESTIMONY: PRACTICE, CRIMINAL. The 
court is not bound, in a criminal case, to instruct the jury as to the 
proper effect ot testimony offered to impeach detendant’s witnesses, 
unles# am instruction is asked by the defendant. (Distinguishing 
State v. Branstetter, 65 Mo. 149.) 


%. Instructions on a Murder Trial. When the evidence admits 
of but two theories, one that defendant was guilty of deliberate 
murder, and the other that, be took the life of the deceased in self- 
defense, the court is not authorized to instruct the jury in-relation 
to manslaughter in any degree. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


AFFIRMED. 
Forrist & Fry for appellant. 


1. It was the duty of the State to call as witnesses 
all who were eye-witnesses of the homicide. Mrs. Railey 
was, therefore, properly a witness for the State, and the 
State had no right to offer evidence to impeach her testi- 
mony. State vr. Wingo, 66 Mo.i82; State v. Foster, 61 Mo. 
553; Comm. v. Drum, 58 Pa. St. 9; Maher v. People, 10 
Mich. 225; State v. Underwood, 57 Mo. 40; 1 Wharton Am. 
Crim. Law, (6 Ed.) § 592; Roscoe’s Crim. Ev., (6 Am. Ed.) 
1; U.S. v. Gibert, 2Samn.19; Porter v. State, 1 Tex. Court 
of App. 394; Regina v. Holden, 8 C. & P. 609; Hurd v. 
People, 25 Mich. 405; Roscoe’s Crim. Ev., 135; Regina v. 
Chapman, 8 C. & P. 559; Broom’s Legal Maxims, 279; 
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Rumsey v. Northeastern R. C., 14 C. B. N.S. 653 (78 E. C, 
L. R.); Ames r. Waterlow, L. R. 5 C. P. 55. 

2. Thestatement of Willingham was not competent 
as a dying declaration. State v. Simon, 50 Mo. 373; State 
v. MeCanon, 51 Mo. 161; State v. Draper, 65 Mo. 341; 2 
Russell on Crimes, (6 Am. Ed.) 725, 760; Smith v. State, 9 
Humph. 9; Morgan v. State, 31 Ind. 199; 1 Wharton Am. 
Law, (6 Ed.) § 671; Rex v. Fagent,7 C. & P. 2388; R. v. 
Spilsbury, 7 C. & P. 187. 

3. The first instruction given on behalf of the State 
is erroneous, in that, it does not submit to the jury the 
question of identity of the deceased, as the party named in 
the indictment; it does permit the jury to find appellant 
guilty upon the preponderance of the evidence, and con- 
tains no legal definition of the terms used in the indict- 
ment: it is inconsistent with other instructions in the 
series, and ignores appeliant’s defense. 2 Russel, Crimes, 
(5 Am. Ed.) 795; 1 Whart. Am. Crim. Law, (6 Ed.) § 595, 
et seq. $$ 707, 744; State v. Foster,61 Mo. 553; State v. Lane, 
64 Mo. 319; State v. Heed, 57 Mo. 253; Jackson v. Bowles, 67 
Mo. 609; Crews v. Lackland, 67 Mo. 619; Seymour v. Sey- 
mour, 67 Mo. 303; State v. Williamson, 16 Mo. 394; Clark 
v. Hammerle, 27 Mo. 55. 

4. The second instruction is erroneous, in that it 
places deliberation and premeditation upon the same foot- 
ing with malice to be “inferred from the circumstances 
connected with the killing,” and is misleading and incon- 
sistent with itself. State v. Foster, 61 Mo. 549; State v. 
Lane, 64 Mo. 319; Seymour v. Seymour, 67 Mo. 303. 

5. The third instruction is erroneous, in that it directs 
the jury that if they shall find to exist the elements of a 
crime not charged in the indictment, they will convict the 
appellant under the indictment; and because it directly 
and in terms refers matters of law to the jury to-wit: if 
they snall find defendant was “lying in wait,” and shall 
find while so lying in wait the defendant, with malice, 
willfully, with premeditation and deliberation, “ as these 
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terms are known to the law,” &., they should convict, there 
being no definition given of ‘lying in wait,” or how the 
other terms are Known in the law. 1 Wag. Sfat., p. 445, § 
1; Bower v. State, 5 Mo. 379; State v. Jones, 20 Mo. 60; 
Comm. v. Jones, 1 Leigh 610; State v. Arter, 65 Mo. 654; 
State v. Stone, 68 Mo. 102; Wyatt v. Citizens R. R. Co.. 55 
Mo. 485; Wiser v. Chesly. 53 Mo. 547; Hudson v. St. L., K. 
C.§¢ N. R. R.,53 Mo. 525: State v. Heed, 57 Mo. 254; Muel- 
ler v. Putnam Ins. Co., 45 Mo. 84; State v. Dunn, 18 Mo. 
423, 

6. The court erred in not instructing the jury that 
the testimony of the impeaching witnesses on part of State 
could only be received for the purpose or impeaching Mrs. 
Railey’s statements, and could, ais no circumstances, be 
received as evidence against the accused. State v. Swain, 
68 Mo. 615. 

7. It was the duty of the court to instruct the jury as 
to manslaughter because, under the indictment and evi- 
dence, they might have found defendant guilty of man- 
slaughter in the second or fourth degree, if they found him 
guilty of any crime at all. State v. Branstetter,65 Mo. 154. 


J. L. Smith, Attorney-General, and J. McD. Trimble, 
Prosecuting Attorney, for the State. 


1, The reasons which led to the establishment of the 
rule of the common law, that the State must cuail all the 
eye-witnesses of a homicide, have been removed by statute, 
and the rule itself, therefore, no longer exists in this State. 
At common law the defendant was not allowed the benefit 
of counsel in the presentation of his cause; he had no 
means of procuring the presence of witnesses 1n court, or 
of procuring their testimony, not being allowed subpena 
for witnesses; and he was not allowed the right to testify 
in his own behalf. It is true he was permitted to intro- 
duce and examine witnesses in his behalf, provided, such 
witnesses voluntarily came to court, but he could not com- 
pel their attendance Hence it is obvious that the only 
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light which the jury or the court could with certainty ex- 
pect, as to the merits of the case upon trial, must come 
from the witnesses for the State. In the interest of justice, 
therefore, the State was required to summon all who were 
present. But these things have all been changed by statute. 
Aside from this, the State denied that Mrs. Railey was pre- 
sent. Wellar v. People, 30 Mich. 16. The fact that her 
name was on the indictment as one of the State’s witnesses 
was no reason why the State should cal! her. Rex v. Sim- 
monds, 1 C. & P. 84; Rex v. Harris, 7 C. & P. 581. 

2. The third instruction 1s good. The indictment 
charges a willful, deliberate and premeditated killing. 
This certainly inciudes a killing by lying in wait. State v. 
Green, 66 Mo. 631; State v. Pike, 49 N. H. 399; Riley v. 
State, 9 Humph. 659; Bratton vr. State, 10 Humph. 103. 
All the instructions are in harmony with the ruling of this 
court in similar cases. State v. Foster, 61 Mo. 554; State v. 
Underwood, 57 Mo. 40: State v. Starr, 88 Mo. 270; State v. 
Linney, 52 Mo. 40. 

8. The statement of Willingham was competent as a 
lying declaration. 1 Greent. Ev., §§ 156-160; Roscoe 
Cnm. Ev., § 35. If a declaration was competent when 
uttered, a subsequent hope of recovery will not render it 
incompetent. State v. Tilghman, 11 Ired. (N. C.) 513; Dunn 
y. State. 2 Ark. 229; Swisher vc. Comm., 26 Gratt. 963. 


Henry, J.—The defendant was indicted for the mur- 
der of Lorenzo D. Willingham, and at the June term, 1879, 
of the Audrain circuit court, was tried, found guilty of 
murder in the first degree and sentenced accordingly. 
There is a great mass ot testimony—that on the part of the 
State tending to prove the crime as alleged—that for the 
accused, a case of self-defense. It is not necessary, in this 
opinion, to state the evidence, except so far as may be re- 
quired in order to show the propriety otf giving or refusing 
instructions, or admitting or excluding evidence. 
The first objection to the action of the court, made by 
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the counsel for defendant, is that Mrs. Railey, whose name 
|. witwess: prac. WS indorsed upon the indictment as a wit- 
tice, criminal. ness for the State, and who, it is alleged, 
witnessed the homicide, was not called by the State, and 
when introduced by the defendant, the State was permitted 
to adduce evidence to impeach her testimony, by showing 
that she had previonsly made statements conflicting with 
those testitied to by her. The proposition of counsel is, 
that it is the duty of the State to call all persons to testify 
who were present and witnessed the killing, and that all 
such are the State’s witnesses, even though called by the 
defense. This qaestion does not properly arise in this case, 
because it was denied that Mrs. Railey witnessed the hom- 
icide, and the evidence introduced by the State, in this 
connection, which is complained of, was introduced anc 
tended to show that she was not present. If the rule con- 
tended for prevails here, it would only oblige the State to 
call those persons who were certainly present; but whether 
it obtains or not, has never been determined by this court’ 
and the question is not now before us in a shape that re- 
quires its decision. ot 
With regard to the dying declarations of Willingham, 
introduced by the State: Dr. Rodman testitied that he 
> pyre pectara. CX2Mined the dead body and found that 
— twenty-five shots had entered the face and 
chin of deceased ; his front teeth were gone, his chin and 
his right arm broken; that either the wound in the face 
or the arm was necessarily fatal. From the wound in the 
face no one could say how long deceased vould have lived ; 
might have lived several days, but with both wounds could 
not have lived long. Chenowith testified that he saw de- 
ceased the day he was shot on the stiles in front of Kun- 
kle’s house. He seemed half asleep; was wounded about 
the neck; fis right arm was shot ort, chin broken, front 
teeth shot out, and bleeding fearfully fromthe arm. From 
other evidence it appears that after he was shot he walked 
to Kuukle’s, between three and four hundred yards, and 
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fell at the stiles, unable to proceed further. He said to 
Chenowith, “I am dying,” asked witness who he was— 
witness told him, and he said, “ O Lord, I am dying,” and 
this he repeated several times. He died that afternoon, 
within three or four hours after he received the wounds. 
After deceased stated to Chenowith that he was dying, he 
was asked if a physician should be sent for: he said “yes,” 
and after the physician was sent for deceased asked if he 
had come, and being told that he had not, said: “If he 
don’t come soon, and if I don’t get some relief, 1 cannot 
live long. Iam freezing out here—take me to the fire.” 
Chenowith also testified that he kept Wilkngham still, and 
did not let him talk much; that he had to wipe his mouth 
out occasionally to prevent him from being strangled with 
the blood from his wound. Chenowith was then asked 
what deceased, after saying that he was dying and could’nt 
live long, said as to the person who shot him: Defendant 
made objection, which was overruled, and the witness an- 
swered: ‘ Immediately after deceased said ‘ lam dying— 
I can’t live.” Tasked him who shot him. He said ‘ Walker 
Kilgore.’ I asked him, ‘ were you in a fight, he said ‘ no, 
he shot me from the bush (or brush).’ ” 

The general principle in relation to the admissibility 
of dying declarations, is, that they must be made when the 
party is conscious of impending death, and has no hope 
whatever that he will recover. The deceased was severely 
wounded. His right arm was almost shot off; twenty-five 
shot had entered his face; his front teeth were shot out; 
his chin was broken, and he had sunk down at the stiles in 
front of Kunkle’s house, unable to proceed further from 
loss of blood, and the diminution of vitality, which such 
wounds may be presumed to have occasioned. The cir 
cumstances authorized his belief, that he was at the point 
of death. There is nothing to warrant the suggestion, that 
his declaration that he would die, “ was a mere expression 
of impatience, restlessness or great suffering.” It was 
made when the chill of death was upon him. The facts 
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that he afterwards consented to send for a physician, and, 
on inquiry if he had come, stated that if he did not come 
soon, or if he did not get some relief soon, he could not 
live long, are relied upon as showing that he had some 
hope. We do not so interpret that language. It rather 
indicates that he had no hope, except of temporary relief. 
He did not say, “If the doctor don’t come soon, or if I 
don’t get relief soon, [ll die,” and thus make his expecta- 
tions of life or death, dependent upon the arrival of the 
physician or of relief. They indicate that he supposed it 
probable that the physician might give him a. temporary 
respite. But if conceded that he then had hope, the state- 
ments do not show that he -had hope when he told Cheno- 
with he would die, and that defendant shot him from the 
bush or brush, and a hope subsequently entertained, does 
not affect its admissibility. The question is: “ Did de- 
ceased at the time the declaration was made, believe that 
death was impending, and have no hope or expectations of 
recovery?” If the declarations were made under the sense 
of impending dissolution, and a consciousness ot the awful 
occasion, the principle is not affected by the fact that the 
death did not ensue until a considerable time after the dec- 
larations were made. Swisher’s Case, 26 Gratt. 970; 1 
Whart. 67; 2 Russ. on Crimes 757; State v. Tilghman, 11 
[red. 513. The above remarks were made in a case where 
deceased lived ten days after receiving the wound of which 
he died. 

It is also urged that the silence of deceased with re- 
gard to his estate or any disposition of it, to his mother, 
who lived with him, his funeral, sepulture, &., is a cir- 
cumstance which shows that he was not conscious that 
death was impending. The force of the argument is ap- 
preciated, but it is greatly weakened, if not wholly de- 
stroyed, by the facts that his chin was broken, his front 
teeth were shot away, his arm shot off and that he was in 
danger of being strangled by the blood flowing into his 
mouth from the wound, in consequence of which his friend 
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would not let him talk much. He was evidently in no 
condition to talk, and the inference drawn from his silence 
by defendant’s counsel is wholly unauthorized. We think 
that the court did not err in admitting the evidence of the 
declaration of the deceased, as a dying declaration. 

The court gave all the instructions asked by defend- 
ant, but he complains of those given for the State, the first 
of which was as follows: “If the jury find from the evi- 
dence that in the month of January, 1879, at Audrain 
county, Missouri, the defendant, Walker Kilgore, willfully, 
deliberately, premeditatedly and of his malice aforethought, 
killed Lorenzo D. Willingham by shooting him with a gun, 
they will find defendant guilty of murder in the first de- 
gree. Willfully here used means intentionally not acci- 
dentally. Deliberately means in a cool state of the blood. 
Premeditatedly means thought of beforehand, any length 
of time, however short; if the defendant had time to think, 
and did think and then committed the act, such act 1s in 
law premeditated. Malice denotes a wrong act done inten- 
tionally; it signifies such a state of disposition as shows a 
heart regardless of social duty, and fatally bent on mis- 
chief.” It declares that “if the jury believe from the evi- 
dence, &c., they will find, &c.,” and therefore, counsel say, 
it authorized the jury to find a verdict against the accused, 
on a mere preponderance of the evidence; but there was 
an instruction given applying to the whole case, and to 
every possible theory of the case, declaring, that if the 
jury had a reasonable doubt, as to the guilt of the accused, 
they should acquit him. 

It is also urged that it “leaves out and entirely over- 
looks a material and vital fact, to-wit: the identity of the 
3. wurper: evi. Person charged to have been killed.” In 
dence of identity. other words, that it authorized a verdict of 
guilty “if the jury found that defendant killed Lorenzo D. 
Willingham, whether indicted therefor, or not.” This 
point is too fine to be clearly apprehended. Defendant 
was indicted for killing Lorenzo D. Willingham, it was 
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proved that he killed Lorenzo D. Willingham, and no other 
evidence was required to show that the Lorenzo D. Wil- 
lingham killed, was the same Lorenzo D. Willingkam for 
whose murder defendant was indicted. 

Another objection to the instruction is that the terms, 
malice, deliberation, premeditation, and willful, were not 
t. defined correctly or intelligently, and that in 
defining premeditation, the instruction leaves out the in- 
tent and purpose to kill; and quoting the language of the 
instruction: ‘“ Premeditation means thought of before- 
hand, any length of time however short; if the defendant 
had time to think and did think, and then committed the 
act, such act is in law premeditated ;” counsel ask “ think 
of what?” We answer, the act with which he is charged. 
[t was but the definition of a term used in the indictment, 
and no reference to the act charged was tecessary The 
definition of the other terms are such as have been re- 
peatedly approved by this court. 

The second instruction was as follows: The willful- 
ness, deliberation, and premeditation and malice afore- 
thought, as above defined, necessary to constitute “ murder 
in the first degree,’ may be inferred from the circum- 
stances connected with the killing, and if they existed a 
moment before the killing, it is suflicient, if shown to exist 
in the case, beyond a reasonable doubt.” Defendant com- 
plains that this instruction places deliberation and premed- 
itation upon the same basis with willfulness and malice, so 
far as the inference, or the presumption, of their existence 
is concerned. It does not follow because malice may be 
inferred from the circumstances of the killing, that delib- 
eration and premeditation may not be also inferred from 
them. Counsel assume that the word “inferred,” used in 
the instructions, is to be understood in the exact sense of 
“presumed,” and that deliberation and premeditation are 
never presumed. “Inferred” and “presumed” are not, 
synonymous, and what authority they have for saying 
that “inferred” was employed in the instruction in the exact 
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sense of “ presumed,” I do not know. Nothing in that or 
any other instruction shows it to have been used in any 
such sense. There is no weight in the other objection 
made to that instruction. 

We pass to the third, which, it is said, defines crimes 

not found in the indictment, and directs the jury to con- 
5. worver py ty. Vict, if they find defendant guilty of such 
i Hi el crimes. It isas follows: If the jury believe 
from the evidence that the defendant, Walker Kilgore, was 
lying in wait for and intercepted the deceased, Lorenzo D. 
Willingham, on the day he was killed, and for the pur- 
pose of killing him or doing him some great bodily harm, 
and that he, defendant, while there lying in wait for said 
Willingham, willfully, deliberately, premeditatedly, and of 
his malice aforethought, (as these terms are well known to 
the law,) shot and killed said Willingham as he was pass- 
ing along a public road, then the jury will find the de- 
fendant guilty of murder in the_first degree, and in such 
cases it makes no difference who made the assault.” Under 
an indictment for murder, the accused may be convicted 
on proof that he lay in wait, and killed the deceased, al- 
though the lying in wait is not alleged in the indictment. 
State v. Green, 66 Mo. 631. If the homicide be proved, the 
lying in wait is evidence of deliberation and premeditation. 
Murder by lying in wait may be committed with fire-arms, 
knives, daggers, or other instruments. The case of mur- 
der by poison is different; that is a specific means of tak- 
ing life. Lying in wait, of itself, does not kill. It is not 
a means of taking life. It is but a posture of one who 
does take life by means with which death is produced. It 
is not, therefore, necessary to allege the lying in wait 
which is but evidence tending to prove the material alle- 
gations of deliberation and premeditation. 

Nor do we think the instruction ill because the phrase, 
“lying in wait,” was not explained to the jury. It is in 
some sense a technical phrase, but has no meaning in law 
different from that attached to it in common use. It would 
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be difficult, we apprehend, to find a man of any intelli- 
gence who would have to be told the meaning of lying in 
wait in connection with a homicide. 

The ninth instruction for the State read as follows: 
“Tf the jury believe from the evidence, and beyond a 
reasonable doubt, that the detendant shot and killed the 
6 coop cuanac. Heceased as charged in the indictment, then 
TER. the previous and present good character of 
the defendant alone and of itself cannot justify, excuse, 
palliate or mitigate the offense” Defendant complains 
that by this instruction, evidence of his good character was 
excluded from the consideration of the jury in determin- 
ing his guilt or innocence. This, we think, a misconstruc- 
tion ot the instruction. It simply declares that if the jury 
beneve from the evidence (that of his good character in- 
cluded) that defendant was guilty, then his previous good 
character could not justify, excuse, palliate or mitigate the 
offense; and an instruction for defendant expressly declared 
that, in determining his guilt or innocence, the evidence of 
his good character should be considered by the jury. There 
is no conflict between these, and this matter was fairly sub- 
mitted to the jury. 

The instruction which presents the greatest difficulty 
is the eighth ot those given for the State. “If the jury 
> werper x tue Delieve from ail the facts and circumstances 
FIRST DEGREE. 1n evidence, and beyond a reasonable doubt, 
that the defendant, Kilgore, sought the deceased, Willing- 
ham, and shot and killed him on account of an old grudge 
he entertained against him, and in retaliation or revenge 
therefor, and not in the proper and necessary defense of 
his person, they will find the defendant guilty of murder 
in the first degree.” It was whoily unnecessary to give 
that instruction, its constituent elements having been fully 
embraced in the first, and it is a hazardous experiment, in 
these cases, to travel out of the beaten ways. This instruc- 
tion 1s on the very verge of error. The argument, how- 
ever, that it declares that from certain facts, the law 
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presumes deliberation and premeditation, is not sound, but 
only plausible. The law, it 1s true, never, from any state 
of facts, presumes either deliberation or premeditation. 
These are operations ot the mind; yet, 1t the instruction 
requires them to be found by the jury, although those pre- 
cise words are not employed, it 1s sufficient This instruc- 
tion predicates guilt of the following facts: 1st, That 
defendant had a feeling of enmity against the deceased ; 
2nd, That he sought him; 3rd, That he sought him in 
order to kill him; 4th, That he sought him to kill him in 
order to gratiry a desire of revenge, and, 5th, Did kill 
him. Here are ali the elements of murder of the first de- 
gree. Malice, in the erfmity and desire of revenge; will- 
fulness, in the intentional killing, and deliberation and 
premeditation, in the seeking of Willingham for the pur- 
pose of taking his life. The instruction was not erroneous, 
but trial courts had better adhere to precedents, long and 
well established, when they will answer, than venture upon 
formulas which have not passed:through the ordeal of ju- 
dicial criticism. 

The witnesses for the State offered to contradict Mrs. 
Railey, testified to certain statements made by her, in con- 
WIRES cons anne seereve neous oo 
meat: puncien . ee the difliculty, but 
criminal. heard the shots, and soon after defendant 
came to the house with a shot gun in his hand and said he 
had killed Willingham. The defendant’s counsel now 
contend, although they asked no instruction on the sub- 
ject, that 1t was the duty of the court, of its own motion, 
to instruct the jury, that these declarations of Mrs. Railey 
were only admissible for the purpose of impeachment, and 
were not to be regarded by them as evidence for any other 
purpose. In the State v. Branstetter, 65 Mo. 149, it was 
held to be the duty of the court to declare the law appli- 
cable to every crime, or grade of crime, of which, under 
the evidence, the jury might convict the accused. As to 
collateral matters, it is for the respective parties to ask 
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such instructions as they may be entitled to. In the Swain 
Case, 68 Mo. 616, a proper instruction on the impeaching 
evidence was asked and refused. If it had been asked, in 
this case, it should have been given, or if one, objectiona- 
ble in its phraseology had been asked and refused the 
court should have given a proper instruction on the sub- 
ject; but the Branstetter case carries the doctrine far 
enough, and it cannot be extended without serious detri- 
ment to the administration of the criminal law. The 
Swain case is not an authority for the position that it is 
the duty of the court, of its own motion, when no instruc- 
tion is asked, to give one with regard to the impeaching 
statements. 

Objections are made to other instructions, but without 
noticing them in detail, we are satisfied after carefully con- 
sidering them that the law was correctly declared to the 
jury, and that the instructions were as favorable to the 
accused as the circumstances would warrant. 

The evidence admits of but two theories, one, that the 
defendant was guilty of deliberately murdering the de- 
® terructionson Ce@8ed, the other, that he took his life in de- 
A MURDER TRIAL. fonse of his own. Therefore, the court was 
not authorized to instruct the jury in relation to man- 
slaughter in any degree. A jury of his county, who, it is 
to be presumed, had no prejudice against the defendant, 
have, on the evidence found bim guilty of murder in the 
first degree, and there is nothing in this record which 
would justify us in interfering to arrest the execution of 
the sentence. All concurring, the judgment is affirmed. 
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Welt ef al., Appellants, v. Jongs. 


1. A Bill of Exceptions will not be disregarded by this court on the 
ground that it was filed in vacation, unless the record shows that to 
be the fact. 


2. Administration. An administrator has no power to transfer an 
account due the estate without an order of court authorizing the 
transfer. (Stagg v. Linnenfelser, 59 Mo. 336 ) 


3. Set-off: parrnersnuir. A debt due a partnership cannot be set-ofl 
against a debt due by an individual partner. (Lamh v. Brolaski, 38 
Mo. 51.) See Fulkerson v. Davenport, ante, p. 541. 


Appeal from Phelps Cireuit Court—Hon. V. B. It, Judge. 
REVERSED. 


This was a suit upon an account for goods furnished 
by plaintiffs to defendant. Defendant tiled a counterclaim. 
It appeared that plaintiffs, who were « mercantile firm, had 
sold goods to one Koenig, who subsequently took defend- 
ant mto partnership with him, the new firm taking the 
name of Koenig & Jones; that at the time this firm was 
formed Koenig owed plaintiffs a balance of $575.21, which 
balance was, by plaintiffs, carried into the account of the 
firm. The testimony whether this was done with the 
knowledge and consent of the firm, was conflicting. Goods 
were furnished to the firm from time to time, and such 
payments were made that upon the dissolution of the firm 
a balance was found due from plaintiffs. If th balance of 
$575.21 from the old account of Koenig was properly 
charged against the firm, the balance due from plaintiffs 
upon a settlement would be $31.56; if. it was not properly 
charged, the balance would be $606.57, and plaintiffs stil! 
had a claim against Koenig for $575.21. The firm of Koe- 
nig & Jones dissolved, and Koenig afterwards died. Jones 
went on in business, and plaintiffs furnished him goods to 
the amount of $187.39, for which this suit was brought. 
On the day the suit was brought, the defendant took from 
the administrators of Koenig an assignment of Koenig's 
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interest in the claim of the late firm against plaintiffs; and 
this was the counterclaim set up in the answer. The as- 
signment was made without any order of the probate 
court authorizing it. The case was submitted to a jury 
without instructions, and the defendant had.a verdict and 
judgment for $419.18, from which plaintiffs appealed. 


L. F. Parker and C. F. Moulton for appellants. 
C. C. Bland for respondent. 


Suerwoop, C. J.—So far as concerns the bill of excep- 
tions, it does not appear that it was filed in vacation, and 
a pm. or ex. If not so filed, no consent of parties entered 
— of record was necessary. For aught that is 
shown by the record, the February term may have contin- 
ued till the 9th day of March, when the bill was filed. 
Pershing v. Canfield, ante, p. 140. 

In the above views of my associates, I do not concur. 
The briet of one of the counsel for plaintiffs expressly ad- 
mits the filing of the bill to have occurred in vacation, and 
it nowhere appears to have been filed in term, or that con- 
sent was entered in term for filing out of term. 

The executor or the administrator of an estate has no 
authority to transfer the debts or evidences of debt due the 
>» apwinistra. testator or intestate, except as expressly per- 
— mitted by statute. 1 Wag. Stat., p. 89, § 40; 
Stagg v. Linnenfelser, 59 Mo. 336. It was error, therefore, 
to admit in evidence, against plaintiffs’ objection, the al- 
leged assignment of the interest of the estate of Koenig, in 
the accounts of Koenig and Jones against the plaintiffs, 


‘ which alleged assignment purports to have been made by 


the administrator and administratrix of Koenig. 

But even if such an assignment could, under express 
statutory prohibition, be held valid, it would avail defend- 
3. ser-orr: partner. @Nt nothing, and this because a debt due a 

partnership cannot be set off against a debt 
due ie an individual partner. Lamb v. Brolaski, 88 Mo. 
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51. So that whether plaintiffs were indebted to Koenig, 
or to Koenig & Jones, could not better the condition of 
the defendant. He was sued on an individual debt for 
$187.39; the accounts furnished by plaintiffs showed that 
the firm of Koenig & Jones was entitled to a credit of $31.36, 
while by the account defendant testified had been furnish- 
ed him by plaintiffs, the firm of Koenig & Jones was enti- 
tled to a credit of $575.51. It is quite evident from the 
verdict of the jury, which was for $419.18, and $35.60 in- 
terest, that they added the $31.36 to $575.21, making 
$606.57, and from that deducted the defendant’s individual 
account, $187.39, leaving $419.18. So it is clear that the 
jury, who received no instructions, found for the defendant 
on the theory of the power of the legal representatives of 
Koenig to assign an account to defendant, and also upon 
the theory of the right of set-off existing in a class of cases 
like the present ; but both theories, as just seen, are errone- 
ons. The judgment is reversed, and the cause remanded. 
All concur. 





—— 


Tue Crty or Str. Lovuts, Appellant, v. GREEN. 


1. St. Louis Vehicle License Ordinance. Ordinance No. 10,494 
of the city of St. Louis, imposing a license tax upon vehicles using 
the streets of the city, is valid. 

——--—: ENFORCEMENT OF, BY CRIMINAL PROSECUTION. The city of St. 
Louis has power, under its charter, to impose, and by criminal pros- 
ecution, enforce penalties for violation of an ordinance exacting a 
license from vehicles using the streets of thecity. (St. Louis v. Stern- 
berg. 69 Mo. 289.) 


ts 


Appeal from St. Louis Court of Appeals. The case is re- 
ported in 7 Mo. App. Rep. 468. 


REVERSED. 


Leverett Bell for appellant. 
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John G. Chandler and C. C. Simmons for respondents: 


Norton, J.—This proceeding was instituted in the first 
district police court of St. Louis, to enforce the collection 
of a penalty for an alleged breach by defendants of section 
1, of ordinance 10,494, in driving and causing to be driven 
one two-horse wagon, owned by them, over the streets of 
said city and for using said streets for the purposes of trade 
and traflic, and private purposes, without first having paid 
for and obtained a license so to do, as required by said or- 
dinance. Defendants were adjudged by the police court 
to pay a fine of $10, from which they appealed to the cir- 
cuit court, where the judgment of the police court was 
affirmed and defendants ordered to pay a fine of $10; 
from this judgment defendants appealed to the St. Louis 
court of appeals, where the judgment was reversed, and 
from this judgment plaintiff has appealed to this court. 

It is insisted by defendants’ counsel that the said or- 
dinance on which the proceeding is based, is void, because : 

1. The ordinance in its terms violates the constitution 
of the State as to uniformity of taxation. 

2. The ordinance violates the charter by embracing 
in its title more than one subject, and especially by includ- 
ing therein the subject of creation of office with a subject 
of ordinary legislation. 

3. The ordinance embraces in the body thereof at 
least three subjects, one of which—the regulation of public 
and private vehicles—is not mentioned in the title; and 
another—the creation of an office—is the subject of extraor- 
dinary legislation under the charter, and, therefore, not 
capable of being united in the same ordinance with ordi- 
nary subjects. 

4. The ordinance lays a tax upon the use of the 
streets, if not in terms, yet by necessary implication; and 
this, although no power so to do has been conferred upon 
the city. 
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5. The ordinance, as in practice construed by the city 
officials, violates section 1, article 5 of the charter, which 
requires all property liable to State tax to pay an ad valo- 
rem tax for city purposes. 

6. The ordinance, unless construed to exempt private 
venicles from general taxation, subjects mere property al- 
ready taxed in the same proportion as other property to 
an additional tax. Whichever way it is construed the or- 
dinance is illegal and unconstitutional. 

‘7. Theordinance is not authorized by clause 5, section 
26, article 3 of the charter when rightly construed. That 
clause does not authorize the taxing or licensing of private 
vehicles used for private purposes only, and not for hire; 
and if it did it would itself be void, as in conflict with the 
constitution and laws of the State. 

The above objections are considered in the opinion of 
the St. Louis court of appeals, delivered by Judge Bake- 
well, and are fully answered, and we accept without reca- 
pitulation what is said therein in regard to the validity of 
the ordinance so far as it requires a license tax to be paic 
by the owner of such a vehicle as defendants are chargec’ 
with using upon the streets of said city, as a correct expo- 
sition of the power of the city under its charter to pass an 
ordinance requiring the payment of a license tax. 

While the above objections to the validity of said or- 
dinance were adjudged in said opinion not to be well tak- 
en, it was further held that so much of the ordinance as 
authorized the conviction for a misdemeanor, and the pun- 
ishment by fine of any owner or driver of an unlicensed 
vehicle was invalid; and upon this ground alone the judg- 
ment of the police court was reversed. This precise point 
was before this court in the case of the City of St. Louis v. 
Sternberg, 69 Mo. 289, and it was there held that under the 
charter of said city such a provision in the ordinance in 
question was valid, and as this case fulls within the princi- 
ple announced in that case, the judgment of the St. Louis 
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court of appeals will be reversed and that of the police 
court affirmed, all the judges concurring. 





Tue Strate, Appellant, v. Heatu. 


Criminal Law: ixstrccrio’s: COUNTY AUDITOR, AGENT, SERVANT: EM- 
®EZZLEMENT. Upon the trial of an indiciment for embezzlement al- 
leged to have been committed by the defendant in the capacity of 
servant and agent of the county, the proof showed that he held the 
position of county auditor and that in addition to his salary as 
nuditor he was allowed by the county court and drew a salary as 
custodian of the funds embezzled. The defense was that these 
funds came into his hands es auditor, and the court instructed the 
jury that if they so found they should acquit. The court further 
instructed the jury as follows: “If he received them (the funds 
embezzled) whilst he actually held the dual official relation to the 
county, of auditor and agent, or auditor and servant, and it was his 
duty to receive them, not as auditor, but as agent or servant, it is 
immaterial whether he received them asauditor or agent, or asauditor 
or servant, for the law will not in such case heed such a distinc- 
tion.” Held, that taking the instructions together, the latter in- 
struction could not be understood as submitting to the jury the 
question whether it was the duty of the defendant to receive the 
money as auditor, or as agent or servant. 


Appeal from St. Louis Court of Appeals. The case is re- 
ported in 8 Mo. App. Rep. 


REVERSED. 


J. L. Smith, Attorney-General, and Leverett Bell, for 
the State. 


If the sentence condemned by Judge Hayden be read 
in connection with the entire charge, it will be found to be 
unobjectionable under the testimony, and not open to crit- 
icism. It does not “submit to the jury the question 
whether it was the duty of defendant to receive the moneys 
as auditor, or agent or servant.” The jury had already 
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been told that as a county auditor the defendant was not 
authorized to receive the moneys in question, that is, he 
had not the legal right to receive them, and if he received 
them as auditor, without also holding to the county the 
relation of agent or servant with respect to the moneys, 
he could not be convicted. The defense before the jury 
by the defendant was that he received the moneys as audit- 
or. No other attempt to acquit the prisoner was made. 
Every hope of escape was rested upon the jury finding 
the fact to be, that the defendant acted in the premises as 
auditor, and not asagentorservant. The question wheth- 
er he did act as auditor, or as agent, or as servant, was a 
question of fact to be determined by the jury under the 
evidence submitted to them. The question whether the 
defendant, as auditor, was entitled to collect the moneys 
was a question of law, and was determined by the trial 
court in favor of the defendant, and the jury were told in 
explicit terms that as auditor he was not entitled to receive 
the moneys, and if they found he so received them, to ac- 
quit the prisoner. 


H. A. Clover for respondent. 


Napton, J.—This was an indictment against the de- 
fendant, under the statute of 1870, (Wag. Stat., p. 459, § 
41,) for embezzling a large amount of money, whilst acting 
as a servant or agent of the county of St. Louis. There 
was no question as to the embezzlement, and the defend- 
ant was convicted, but the court of appeals reversed the 
judgment on account of an erroneous instruction, and the 
only question before this court is whether the instruction 
given was a ground for reversal. The charge of the court 
was this: 

“Gentlemen of the jury: The indictment in this case 
contains five counts. The circuit attorney has declined to 


prosecute the charges embraced in three of them, viz: the . 


second, third and fourth, and these, therefore, are not be- 
fore you for your consideration. 
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In the first of the two remaining counts, it is alleged 
that in the year of 1872, the defendant was by the county 
court of St. Louis county, appointed and constituted the 
servant and agent of the county for the purpose of receiv- 
ing and collecting for safe keeping and transfer into the 
treasury of the county certain “public moneys,” to-wit: 
moneys belonging to the township school fund and the 
county public school fund of said county ; that by virtue of 
such appointment, agency and service, he did, as such agent 
and servant receive for safe keeping and transfer into the 
treasury of the county, a large amount of such moneys, 
viz: to the amount of $143,000; that said moneys so re- 
ceived by him belonged to said township school, and county 
public school funds, and that having so received said mon 
eys into his possession and under his care and control as 
such agent and servant, and by virtue of his agency anc 
service, he did while he was such agent and servant, un- 
lawfully, fraudulently and feloniously convert the said 
moneys to his own use,.without the assent of said county 
of St. Louis. 

The second of said remaining counts, which is the fifth 
of the indictment, differs from the first only in this, that 
instead of charging that the defendant was appointed by 
the county court, it charges that at his request he was by 
said court permitted to act as and become the agent and 
servant of the county for the purpose stated; in othet 
words, the two counts refer to the same matter of com- 
plaint and differ only in their averment of the manner by 
which the defendant’s official relation to the county was, 
if at all, created. 

The provision of the statute law of this State under 
which this prosecution is sought to be maintained, in so 
far as it relates to this case, is as follows: ‘If any officer 
appointed or eiected * * * including as well 
all officers, agents and servants of incorporated cities and 
towns as of the State and counties thereof, shall convert to 
his own use in any manner whatever any portion of the 
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public moneys * * * by him received for 
safe keeping ’ * a transfer or for any other 
purpose * * * by virtue of his office, agency 


or service, every such officer, agent or servant shall upon 
conviction be punished by imprisonment in the peniten- 
trary for not less than five years.” 

As county auditor the defendant was not authorized 
by law to receive the moneys in question, that is to say, 
by virtue of his office as such solely, he had not the legal 
right to receive them. If he received them simply and 
only as auditor, and he did not at the time also hold to the 
county with respect to these moneys the official relation 
either of agent or servant, he cannot be convicted under 
this indictment. But if he received them while he actually 
held the dual official relation to the county, of auditor and 
agent, or auditor and servant, and it was his duty to receive 
them, not as auditor, but as agent or servant, it is imma- 
terial whether he received them as auditor or agent, or as 
auditor or servant, for the law will not in such a case heed 
such a distinction. 

If the defendant assumed to act and was by the county 
court permitted to act as agent or servant of the county 
for the purpose of receiving and collecting for safe keep- 
ing and transfer into the county treasury the moneys men- 
tioned in the indictment, and if he did so act and as such 
received and collected said moneys, and for so doing he 
claimed and was paid compensation out of the public 
moneys of the county, he cannot now be heard to deny his 
agency or service with respect to such moneys so received 
by him. 

If, therefore, from the evidence before you, you believe 
and find that the defendant became and was the agent or 
servant of the county of St. Louis for the purpose of re- 
ceiving or collecting for safe keeping and transfer into the 
treasury of the said county the public moneys alleged in 
the indictment; that as such agent or servant, and while so 
employed, he received and took into his possession and 
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under his charge, care and control the sum of such money 
in said indictment charged, or any part thereof; that said 
money so received by him belonged to the township school 
fund or the county public school fund of St. Louis county, 
or both of them, and that having so received and taken it 
into his possession, he did, at the county of St. Louis, and 
at some time within three years next before the finding ot 
said indictment, feloniously, fraudulently and unlawfully 
convert said money, or any part thereof, to his own use 
without the consent of said county and with the intent so 
to do, you will find him guilty as charged in the indictment, 
and unless you so find, you will acquit him. And tt you 
find him guilty, you will assess his punishment at impris- 
onment in the penitentiary for such time as from the nature 
and circumstances of the case you deem proper, not, how- 
ever, less than five years.” The verdict was guilty, and the 
punishment was assessed at ten years in the penitentiary. 

The court of appeals reversed the judgment on account 
of the following words in the instruction: “If he received 
them whilst he actually held the dual official relation to 
the county of auditor and agent, or auditor and servant, and 
it was his duty to receive them, not as auditor, but 
as agent or servant, it is immaterial whether he received 
them as auditor or agent, or as auditor or servant, for the 
law will not in such case heed such a distinction.” The 
previous instructions, and indeed the whole defense set up, 
were that if the jury believed the moneys were received 
in the capacity of auditor, the defense was established. 
There was no dispute about his being auditor; the instruc- 
tion by the court on this point was clear and decisive. 
The fact was that the defendant claimed a salary outside 
of his salary as auditor, and was allowed it for attending 
to the school fund. We concede that this instruction ad- 
mits of the interpretation placed on it by the court of ap- 
peals, but we think it could not have been so understood 
by the jury, and was not so understood.* The judgment 
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of the court of appeals is, therefore, reversed, and that of 
the St. Louis criminal court affirmed. All concur. 


*On this point the opinion of the court of appeals, delivered by 
Havden, J., was as follows: It waserror to tell the jury that it was im- 
material whether the defendant received the moncys as auditor or agent, 
or as auditor or servant, or to make it a test and to submit to the jury 
the question whether it was the duty of the defendant to receive the 
moneys as auditor or agent or servant. The instruction at this point 
should have been to the effect that if the defendant held towards the 
county the relation of agent or servant, as appointed or permitted so to 
act by the county court, and in fact received the moncys not as auditor 
but as such agent or servant, then the circumstance that he was auditor 
and so acted in other matters in relation to the school loans, was imma- 
terial. 


Cummines v. Tue Sr. Lovurs, [rox Mountatn & SouTHEern 
Rattway Company, Appellant. 


1. Justiec’s Court: sTATEMENT: JURISDICTION: RAILROAD: DAMAGE 
To caTTLE The plaintiff’s statement of his cause of action filed 
with the justice of the peace in the present case, (an action upon 
the statute to recover double damages for the killing of a heifer;) 
Held, to comply with the rule which requires the statement in this 
class of cases to show that the killing occurred in the township in 
which the justice resides and has jurisdiction. 

Railroad: consTituTIONAL LAW. The double damage section of 
the railroad law does not conflict with the constitution of 1865. 
(Following Barnett v. A. & P. R. R. Co., 68 Mo. 56.) 


bo 


Appeal from St Francois Circuit Court.—Ilon. J. B. Ropry- 
son, Judge. 


AFFIRMED. 


This was an action upon the statute to recover double 
damages for the killing of a heifer. The statement filed 
with the justice, omitting the style of the case, was as fol- 
lows: “ Before Daniel Woolford, justice of the peace for 
Iron township, St. Francois county, Missouri. Plaintiff 


















ee 














OCTOBER TERM, 1879. 571 


Cummings v. The St. Louis, Iron Mountain & Southern Railway Company. 


states: that the defendant is and was, on the 8th day of 
May, 1875, and was a long time before, a corporation duly 
organized under the law of this State, and as such corpo- 
ration owned and operated all of that part of the Belmont 
branch of the St. Louis, Iron Mountain & Southern Rail- 
way that passes through Iron township, in St. Francois 
county. Plaintiff, for cause of action, states that on or 
about thesaid 8th day of May, 1875, the defendant, its agents, 
servants and employees in charge of a locomotive and train 
of cars in passing over its said road, ran against, struck 
and killed one red and white pied heifer two years old, of 
the value of $15, and the property of the plaintiff; that 
said heifer strayed upon said railroad track at a point be- 
tween mile posts 79 and 80, in said township of Iron, and 
was run against, struck and killed as aforesaid, by a loco- 
motive and train of cars owned and operated by defendant, 
its agents, servants and employees; that at the point where 
suid heifer strayed upon said track, the said railroad was 
not fenced on either side by defendant, or any one for it, 
but plaintiff avers that defendant has neglected to fence 
tlhe same as required by the statutes in such case made and 
provided ; that said heifer strayed and went upon said rail- 
road track in consequence of the absence of the fences, cat- 
tle guards, &c., required to be erected and maintained by 
said defendant at the point where said heifer strayed upon 
said railroad track. Plaintiff states that in consequence 
of the killing of his said heifer, as aforesaid, he is dam- 
aged in the sum of $15; plaintiff, therefore, asks judgment 
for $30, being double the damages sustained by himas 
aforesaid, and for costs of suit. 











Thoroughman § Warren and W. R. Donaldson, for ap- 
pellant. 


Botsford & Williams, for respondent. 


Suerwoop, C. J.—ist. Upon carefully reading the 
statement of the plaintiff’s cause of action filed with the 
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justice, we have no doubt that it shows clearly, though not 
so declaring in so many words, that the heifer was killed 
in the township in which the justice resided and had juris- 
diction. This we think quite apparent from the caption 
of the statement showing of what township the justice was, 
and then the body of the statement showing that the de- 
fendant “ owned and operated all that part of the Belmont 
branch, &c., that passes through [ron township ;” then fol- 
low averments that the heifer was killed by the locomotive 
and train of cars of defendant, “in passing over its said 
road,” and that the heifer strayed upon “said railroad 
track, between mile posts 79 and 80 in said township of 
Iron and was run against, struck and killed as aforesaid.” 
The only road operated by defendant as disclosed by the 
statement is that passing through “ Iron township,” and 
the killing is alleged to have been done “in passing over 
its said road.’ We think, therefore, that the statement 
should be held sufficient on the point of jurisdiction, and 
unlike the statements made in other cases, whose suffi- 
ciency has heretofore not met our approval. 

2nd. In regard to the question of double damages it 
is enough to cite the case of Barnett v. A. f P. h. LR. Co., 
68 Mo. 56, as conelusive as to the constitutionality of the 
act giving such damages. Finding no error in the record 
we affirm the judgment. All concur. 





Tue State v. WELDoN, Appellant. 


Indictment for Petit Larceny, Second Offense: criminal PLEAD- 
ING: “‘FELONiousLM”& «An indictment fora petit Jarceny charged 
to have been committed after discharge from imprisuument undier 
a previous conviction fora similar offense, must, as in any other 
case of felony, allege that the larceny was feloniously committed. 
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Appeal from Daviess Circuit Court.—Hon. 8. A. Ricnarpson, 
Judge. 


REVERSED. 
Royal Dudley and Geo. P. Rush for appellant. 


The cffense charged in the indictment is a felony. 1 
Wag. Stat., p. 516, § 33; State v. Joiner, 19 Mo. 224; John- 
ston v. State, 7 Mo. 183; State v. Green, 66 Mo. 647; and 
should, therefore, have been alleged to have been commit- 
ted feloniously. Kelley’s Crim. Law and Prac., p. 97, § 
188; State v. Davis, 29 Mo. 896; State v. Murdock, 9 Mo. 
730; State v. Feaster, 25 Mo..824; State v. Deffenbacher, 51 
Mo. 26; State v. Green, 66 Mo. 647; 4 Black. Com. 307 


J. L. Smith, Attorney-General, for the State. 


The act charged in the indictment is not per se punish- 
able by imprisonment in the penitentiary. That punish- 
ment 1s only inflicted by reason of the prior conviction. 
To incur the penalty here prescribed it is not required that 
the act should be committed with any other or different 
intent than if it were the first offense. A stealing, taking 
and carrying away of property, described by the twenty- 
seventh section is petit larceny. It will not be insisted 
that such stealing must be done with a felonions intent, or 
that it must be charged to have been done feloniously. 
The crime is not raised to a higher grade by reasuu of its 
being a second offense. The defendant is only charged 
with, and convicted of petit larceny, but for reasons which 
are obvions, a heavier punishment is provided for the sec- 
cn | offense, not because the crime is of any different grade 
but because of the former conviction. It is always the 
same crime; why should it be required to be charged in a 
ditferent form, and why shoula an additional element be 
added? State v. Helch,7 Cent. Law Jour. 441 (New Ilamp- 
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shire, 1878); State v. Williams, 23 N. H. 321, Capps v. State, } 
4 Iowa 502; State r. Vt. Cent. R. R., 27 Vt. 103; Miller v 
People, 3 Ills. 233; Riddle v. State, 3 Heisk. 401; Jones v, 
State, 3 Ileisk. 445. 

The reason for the use of the word “feloniously™ at 
common law was that the court might see, from the face 
of the indictment, what grade of crime was charged, to 
the end that the trial might be conducted, and the defend- 
ant accorded those rights provided for that grade; and 
that upon conviction, the court could determine what pun- 
ishment to impose. But no such reason can exist under 
our statute. The facts alleged in an indictment show the 
grade of the crime. Cessante ratione legis cessat ipsa lez. 

The indictment is certainly sufficient after verdict. 
Wag. Stat., p. 1090, § 27. 





va 


So ne te a i et = 


Hovaeu, J.—The indictment in this case charged the 
defendant with having committed petit larceny after having 
been duly discharged from imprisonment under a previous | 
conviction for a similar offense. The statute provides that 
if any person convicted of any offense punishable by im- 
prisonment in the penitentiary, or of petit larceny, or of 
any attempt to commit an offense which if perpetrated 
would be punishable by imprisonment in the penitentiary, 
shall be discharged, either upon pardon or compliance with 
the sentence, and shall subsequently be convicted of petit 
larceny, committed after such pardon or discharge, he shall ' 
be punished by imprisonment in the penitentiary not ex- 
ceeding five years. Any oftense punishable by imprison- 
ment in the penitentiary is by our statute declared to be a 
felony. Wag. Stat., p. 516, § 33; State v. Green, 66 Mo, 
647. .Petit larceny committed under the circumstances 
charged in this indictment is, therefore, a felony. So also 
is petit larceny a felony when committed in a dwelling 
house, or in any boat or vessel, or by stealing from the 
person in the night time. Wag. Stat., p. 457, § 28. It is 
not the designation of any offénse which, with us, consti- 
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tutes it a felony, or a misdemeanor, but the punishment 
winch ig affixed to such offense. While it is a seeming 
contradiction in terms to denominate petit larceny as a 
felony, yet this apparent incongruity will be found to re- 
sult rather from an association of ideas, than from any 
inherent inconsistency. It has been repeatedly decided by 
this court that all felonies must be alleged to have been 
feloniously committed, otherwise the indictment will be 
bad. State v. Deffenbacher, 51 Mo. 26. The indictment in 
this case fails to charge that the larceny was feloniously 
committed, and the judgment of the circuit court must, 
thercfore, be reversed and the cause remanded. The other 
judges concar. 





Wuerstone v. SHaw, Appellant. 


1. Interest: rewirtitur. Error in an instruction authorizing the 
allowance of excessive interest will be cured by a remittitur of the 
excess. 

2. Instructions. It is no error to refuse an instruction when the 
principle it announces is fully and clearly declared in one that is 
given. 

3. Dissolved Partnership: remepy or LATE PARTNERS. Where a 
partnership has been dissolved and the partners have accounted 
with each other as to everything except one item, one may maintain 
an action at law against the other for his share of that item. 





4. : : PRActice. Even if a proceeding in equity for an 
accounting were the plaintiff” 8 proper remedy, yet if the case was 
tried in the lower court by both parties on the theory that an action 
at law was the proper remedy, it is too late to raise an objection on 
that score for the first time when the case has reached the Supreme 
Court. 


Appeal from Bates Circuit Court—Hon. Wm. 8. Surrk, 
Judge. 


AFFIRMED. 
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T. J. Galloway and W. P. Johnson for appellant. 
C. C. Bassett for respondent. 


Norton, J.—Plaintiff, Whetstone, claims in his peti- 
tion, that he and defendant, Shaw, jointly purchased of 
one Wilson, a note of one Pickett, amounting to $1,998.20, 
and each paid half of the purchase money. Said note was 
secured by deed of trust on real estate. Plaintiff alleges 
that defendant, without the consent or authority of plaintiff, 
afterwards surrendered said note to said Pickett, and took 
another note from Pickett in the name of Shaw alone, and 
appropriated the whole amount thereof to his own use, 
and failed to account to plaintiff for any part thereof. 
Whetstone claims that he is entitled to one-half of the 
Pickett note, so purchased from said Wilson, together with 
interest thereon. 

All the allegations of the petition are denied by de- 
fendant in his answer, and it is therein alleged that about 
the 31st day of January, 1872, plaintiff and defendant en- 
tered into partnership for the purpose of doing a general 
trading business in stock, notes and general business mat- 
ters, that in transacting business under their firm name of 
Shaw & Whetstone, they borrowed various sums of money 
and purchased notes, and among them was one purchased 
from J E. Wilson, executed by Pickett for $1,650; that 
plaintiff being indebted to said firm by reason of certain 
checks drawn by him on the deposits of the firm and ap- 
plied to his own use, assigned all his interest in said 
Pickett note to defendant, whereby he became the absolute 
owner thereof. For a further defense it is alleged that on 
the 25th day of October, 1873, said partnership was dis- 
solved, and plaintiff and defendant each accounted with 
the other, and the said defendant settled with said plaintiff 
concerning all the dealings of said firm, and concerning all 
the accounts, debts and credits existing between them; 
that upon said accounting and settlement, a balance was 
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found due plaintift which defendant then paid in full of all 
and every sum of money due plaintiff from defendant on 
account of all and every one of their dealings as partners 
or otherwise, and that said payment was accepted by said 
plaintiff as a full, final and complete settlement ot their 
dealings and partnership transactions. 

Plaintiff in his replication denies that he was indebted 
to the said firm as charged in the answer, or that he as- 
signed to defendant his interest in the Pickett note. He 
admits the dissolution of the partnership and that plaintifi 
and defendant proceeded to account with each other, and 
that defendant accounted with plaintiff concerning all the 
dealings of the said partnership, except the said Pickett 
note, which he avers was not included in said accounting 
and settlement. The cause was tried upon these issues 
and plaintiff obtained judgment for $1,330.75, from which 
the defendant has appealed to this court. ' 

As the principal questions presented for our consider- 
ation arise out of the action of the court in giving and re- 
fusing instructions we here insert them. ‘Those given for 
plaintiff are as follows: 

1. “If the jury believe from the evidence that the 
plaintiff and the defendant jointly purchased the note 
described in the pleadings from J. E. Wilson, upon Mitch- 
ell Pickett, and jointly borrowed the money to purchase 
said note, and that the plaintiff, Whetstone, paid the full 
half value thereof and was equally interested therein with 
the defendant, Shaw, and entitled to one-half of the pro- 
ceeds thereof, that the said Shaw converted the entire 
amount of the said note to his own use and failed to ac- 
count for and pay over to the said Whetstone his proper 
proportion thereof, then the jury will find for the plaintiff, 
and assess his damages at the amount so found to have 
been converted by the said Shaw, together with the inter- 
est thereon, at the rate of ten per cent. per annum, from 
the time they may find that the said Shaw corverted the 


same to his own use.” 
37—70 
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2. “If the jury believe from the evidence that Whet- 
stone and Shaw were jointly and equally interested in the 
said Pickett note prior to the 6th day of December, 1872. 
and that the said Shaw at that time took a new note from 
the said Pickett, and also a deed of trust to secure the 
same in his own name, and did not include the said Whet- 
stone in said note or deed of trust; then the fact of the 
said Shaw having so taken the said note and deed of trust 
in his own name is evidence proper to be considered by 
the jury of the said conversion of the said note by the 
said Shaw, unless the jury further believe that said note 
was taken in the name of Shaw by the authority and with 
the consent of the said Whetstone. 

3. The court instructs the jury that although a re- 
ceipt may have been given by plaintiff to defendant for a 
balance 1n full of partnership settlement yet if the note in 
dispute was not considered in the accounting and settle- 
ment in which the receipt wag given, it 1s no bar to the 
recovery of plaintiff in this cause.” The court gave the 
following instructions for the defendant: 

1. “It devolves upon the plaintiff to make out his 
case by affirmative evidence, and unless the jury are satis- 
fied by a preponderance of the evidence that the defendant 
is indebted to plaintiff in manner and form as set out in 
the petition, they will find for defendant. 

2. The receipt read in evidence by defendant, signed 
by A. Whetstone, being in full of all partnership business 
and final settlement between them, is conclusive on that 
point under the issues in this case, unless. the jury are 
further satisfied from the evidence that the Pickett note 
was not included in said settlement and receipt. 

8. If any witness has willfully sworn falsely upon 
avy material matter the jury are at liberty to disregard his 
whole testimony. 

4. The court instructs the jury on the part of the de- 
fendant that if they believe from the evidence that the 
note known in this case as the Pickett note was included 
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in the settlement made between Shaw and Whetstone, then 
the settlement 1s a bar to this suit, and the jury will find 
for the defendant.” 

And the court refused the following instruction upon 

the part of defendant: 
5. “The court further instructs the jury that the 
burden of proving that the note was not included in the 
settlement made and receipt given is upon the plaintiff, 
and he must show by a preponderance of evidence that 
said note was not so included before he can recover in this 
action. * 

It 1s contended that the first instruction given on 
behalf of plaintiff is erroneous because it directs the jury 
to compute interest on plaintitt’s demand at 
the rate ‘of ten per cent. instead of six. 
This, 1f 1t be an error, we think was fully cured by the 
entry of record made by the trial court showing that plain- 
tiff had entered a remiltetur tor the sum of $132.75, it being 
four per cent. in excess of six per cent. interést computed 
in said yudgment. The record further shows upon the 
entry of this remittitur that the judgment for $1,330.75 was 
set aside and a judgment was entered for the sum of $1,198 
to which latter amount the judgment was reduced by rea- 
son of said remititur. Phillips et al. v. Hvans, 64 Mo. 17. 

There was no error 1n the refusal of defendant’s fifth 
instruction, because the same principle 1t contains had been 
2,ixstrvoriovs = fully and clearly given in the first of defend. 
ant’s »nstructions. 

1t 1s also insisted that the petition of plaintiff does not 
state a cause of action. We are of the opinion that the 
3. pisso.ven Pant petition 1s sufficient. Plaintift sues as a joint 
NERSHIP’ remedy 
of ac partuers. Owner of a note which he charges defendant 
collected, and appropriated the entire proceeds to his own 
use, and asks judgment against detendant for his hali of 
the amount. According to defendant's answer, which, 
among other things, alleges that the partnership between 
himselt and plaintiff had been dissolved and the partner- 


1. sNTEREST: remit- 
titur. 
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ship accounts fully settled, there was nothing for a court 
of equity to adjust. Plaintiff in his replication admitted 
the dissolution of the partnership and the settlement of all 
partnership accounts except this note, which was omitted. 

As shown by the pleadings and instructions the case 
was tried on this theory and it 1s too late to raise the ob- 
. , _; Jection for the first time in this court, even 
peneticn if it were well founded, that a proceeding in 
equity to take an account between partners who had fully 
accounted with each other except as to one item, would 
have been the proper proceeding. Judgment affirmed, in 
which all concur. ; 





Forp v. Hennessy ct al,, Appellants. 


1. Gift by one in Extremis to Attending Priest: priest's puty 
TO FAMILY OF Donor. One F, a few days before his death, made a 
gift ofall his money and executed a will devising all his other prop- 
erty to one H, a Roman Catholic priest, who had for six years been 
his pastor and father confessor, and had attended nim constantly in 
that capacity during an illness of a year’s duration which preceded 
his death. No relative of F was with him during all this time, and 
he had no advice from any source except as I] gave. F lived asa 
single man and sometimes, though not always, represented himself 
to be such, but Hl had heard a rumor that he had a wife in Ireland. 
He, however, made no inquiry to ascertain the fact, and never sug- 
gested to F that he ought to provide for her. H gave the money to 
the archbishop of the church, who gave it toa convent. In an 
action by the widow and child of F against H, the archbishop and the 
convent, to set aside the gift and recover the money; Held, that it 
was the duty of H, before accepting the gift, to have ascertained the 


fact as to F’s reported marriage and satisfied himself either that F ee 


had no family or that he was determined to disregard his family 
ties and obligations, and as H had not done this, the gift could not 
stand. The fact that he had no selfish motive and received no per- 
sonal benefit from the transaction did not relieve him of this duty. 
2. Undue Influence: suit To sET ASIDE GIFT: PARTIES PLAINTIFF : 
ADMINISTRATION. The heirs, and not the administrator, are the 
proper parties to a suit to set aside a gift made by the deceased 
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while in extremis as having been obtained of him by undue influ- 
ence. 

8. Res Adjudicata. A judgment against an executor in a suit 
wherein he sought to recover of one who, as legatee, was entitled 
to all the property ot the decedent, certain money which he had 
obtained from the decedent by gift before his death, is no bar to an 
action by the heirs to set aside the gift as having been procured by 
undue influence. The questions involved are not the same. 


4. Undue Influence: suit To ser ASIDE GIFT: PARTIES DEFENDANT. 
One who without consideration receives the benefit of a gift ob- 
tained by another through undue influence, is liable to an action 
for restitution ; but not one whose only connection w‘th the trans. 
action is that he received the property and delivered it to the ulti- 
mate beneficiary. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 


a 
P : 


Nathaniel Holmes and Alex. J. P. Garesche for appe!- 
lants. 


1. The evidence does not show any persuasion or 
undue influence, nor any circumstances of imposition or 
fraud on the part of the donee to induce the gift; but on 
the contrary clearly and sufficiently explains and rebuts 
any prima facie presumption ot traud, imposition or undue 
influence arising from the mere fact of the relation of 
spiritual adviser. In such cases the authorities sustain the 
gift. Garvin v. Williams, 44 Mo. 465; Huguenin v. Base- 
ley, 14 Ves. 273; Archer v. Hudson,7 Beav. 551; Hunter v. 
Atkins, 3 Myl. & K. 113, Brown v. Bulktey, 1 McCarter (N. 
J.) Ch. 451; Kirwan v. Cullen, 4 Imsh Chan. (N. 8.) 322; 
Crispell v. Dubois, 4 Barb. 393; Nesbit v. Lockman, 34 N. 
- Y. 167; Greenfield’s Estate, 14 Pa. St. 489, 506; 1 Story 
Kq. Jur., §§ 811, 313; Edwards v. Meyrick,2 Hare 60. To 
invalidate the gift there must be an abuse of confidence 
reposed. Harvey v. Sullens, 46 Mo. 147; Cadwallader v. 
West, 48 Mo. 483; Baker v. Bradley, 7 DeGex, M. & G.597 ; 
Hatch v. Hatch, 9 Ves. 292; Tingley v. Cowgill, 48 Mo 297; 
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Taylor v. Wilburn, 20 Mo. 306. Besides the bare relation 
of spiritual adviser there must be evidence of circumstances 
going to show that dominion was acquired over the mind 
of the party and was abused. Doggett v. Lane, 12 Mo. 
215; Jenkins v. Pye, 12 Pet. 253; Dent v. Bennett, 4 Myl. & 
Cr. 277; Norton v. Relly, 2 Eden 286; Nottidge v. Prince, 2 
Giff. 246; Boney v. Hollingsworth, 23 Ala. 690, (a case of 
brother and sister;) Crowe v. Peters, 63 Mo. 429. 

2. The record and judgment in the former suit are a 
bar to this action. Cooley v. Warren, 53 Mo. 169; Union 
R. R. Co. v. Traube, 59 Mo. 362; King v. Chase, 15 N. H. 9; 
1 Greenleaf Ev., §§ 19, 522, 523, 528, 535, 536; Story Ev. 
Pl., §§ 780, 782; Eastman v. Cooper, 15 Pick. 276; Liver- 
more v. Herschell, 3 Pick. 33; Parrish v. Ferris, 2 Black 
606; Pearce v. Gray, 2 Yo. & Coll. 322; Ramsey v. Herndon, 
1 McLean 450; Morgan v. Thorne, 9 Dow]. 228; Spradling 
v. Conway, 51 Mo. 51; McNamee v. Moreland, 26 Iowa 1138; 
Valentine v. Farnsworth, 21 Pick. 182; Nichols v. Day, 32 
N. H. 140; Castle v. Noyes, 14 N. Y.331; Strong v. Pheniz 
Ins. Co., 62 Mo. 289; Wood v. Ensel,63 Mo.194; Manly v, 
Kidd, 33 Miss. 141.. The testimony of Judge Madill was 
to contradict the record and was inadmissible. Ramsey v. 
Herndon, 1 McLean 450; Lathrop v. Stewart, 6 McLean 630; 
Sheldon v. Newton, 3 Ohio St. 494; Carlton v. Patterson, 29 
N. H. 589; Federal Hill S. F. Co. v. Mariner, 15 Mad. 230; 
Hubbard v. Fisher, 25 Vt. 542; Lutes v. Alpaugh, 23 N. J. 
L. 167; Witt v. Russey, 10 Humph. 208; Campbell v. Butts, 
3 N. Y.176; Green v. Clark, 5 Denio 505. 


J. H. Wieting and George M. Stewart for respondents. 


1. The widow and child are proper parties to bring 
the suit. Sanders v. Druce,3 Drewry 140; Staton v. Carron 
Co., 18 Beav. 156; Story’s Eq. Plead., § 170; 2 Lomax on 
Executors, 514; 2 Williams on Executors, 1730; Hagan v. 
Walker, 14 How. 34; Law v. Law, 2 Collyer 41; Consett 
v. Bell, 1 Yo. & Coll. Ch. 569; Travis v. Milne, 9 Hare 141; 
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Burroughs v. Elton, 11 Ves. 29; Samuel v. Marshall, 3 Leigh 
(Va.) 567; IZansford v. Elliott, 9 Leigh (Va.) 95;° Thomas v. 
White, 3 Littell (Ky.) 180; Emmerson v. Staton, 8 Monroe 
118; Phillips v. Threadgill, 37 Ala. 93. 

2. The judgment of the circuit court in the case of 
McGee v. Hennessy is no bar to this action. It was not on 
the merits. Taylor v. Larkin, 12 Mo. 103; Spradling v. 
Conway, 51 Mo. 51; Hickerson v. Mexico, 58 Mo. 61; and 
was proper to show this by the testimony of Judge Madill. 
Perkins v. Parlier, 10 Allen 22; Gray v. Dougherty, 25 Cal. 
266; Dunlap v. Glidden, 84 Me. 517; Burlen v. Shannon, 
14 Gray 433; s. ¢c, 99 Mass. 200; Foster v. Bustecd, 100 
Mass. 411; Grifin v. Seymour, 15 Iowa 30; Packet Co. v. 
Sickles, 5 Wall. 592; Birckhead v. Brown, 5 Sandf. (N. Y.) 
151; Hood vr. LJood, 110 Mass. 463; Follansbee v. Walker, 
74 Pa. St. 306. 

8. Father Hennessy held such a relation to Ford as 
to raise the legal presumption that the donation was the 
result of undue influence, and there is no evidence to rebut 
this presumption. Thompson v. Hefferman, 4 Drury & War- 
reu 291; Noitlidge v. Prince, 2 Giff. 246,270; Dent v. Ben 
nett, 7 Simons 546. The presumption is stronger in the 
case of a minister of religion than in that of guardian or 
attorney. Adams Equity, p.*184; Norton v. Relly, 2 Eden 
286; Hugenin v. Baseley, 14 Ves. 273; Hoghton v. Hoghton, 
15 Beav. 299; Nachtrieb v. Harmony Settlement, 3 Wall. Jr. 
66; In re Welsh, 1 Red. Sur. Rep. (N. Y.) 238, (printed in 
Redfield’s American will cases, p. 506). In any event, the 
party taking the gift must prove three things at least: 1 
That donor had independent, disinterested advice as to the 
propriety of the gift. 2. That his mind was free from con- 
trol of the party procuring the gift. 3. That the transac- 
tion was a righteous and reasonable one. Bispham’s Ey., 
§ 237. In the case at bar none of these conditions arc 
satisfied. Taylor v. Wilburn, 20 Mo. 306; Garvin v. Will- 
‘ams, 44 Mo. 465; Garvin v. Williams, 50 Mo. 206; Harvey 
*, Sullens, 46 Mo. 147; Cadwallader rv. West, 48 Mo. 488; 
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Yosti v. Laughran, 49 Mo. 598; Ranken v. Patton, 65 Mo. : 
878; Meek v. Perry, 36 Miss. 300; Breed v. Pratt, 18 Pick. 
115; Hatch v. Hatch, 9 Ves. 297; Turner v. Collins, T Ch. 
App. 340. 

4. The Convent of the Good Shepherd, through 
Bishop Kenrick, who testifies that he acted merely as their 
agent, received the money impressed with the trust by 
which it was bound in the hands of the original donee. 
They are mere volunteers, to whom the fund was passed 
over intact, and without consideration. 1. Such a fund 
ean be followed as long as its identity can be traced. Hill 
. on Trustees, note 1, p. *164; Perry on Trusts, 835, 840. 
2. A volunteer can derive no benefit under the legal fraud 
of another. Iili on Trustees, p. *172; Yosti v. Laughran, 
49 Mo. 599; Ranken v. Patton, 65 Mo. 378. 


Naptoy, J.—This was a bill in equity, brought by the 
wife of Patrick Ford, and his son, to recover a sum of 
money which Patrick Ford gave to Ilennessy a few days 
before his death, and which was by Hennessy, under di- 
rections of Archbishop Kenrick, paid over to the Convent 
of the Good Shepherd Hennessy and Archbishop Ken- 
rick, and the Convent, and McGee, administrator of Ford, 
are made parties defendant. There seems to be no dispute 
that the plaintiffs are the wife and son of Patrick Ford. 
A few days before his death, Patrick Ford gave to Father 
Hennessy a check for $4,243.65 on the Buchanan Bank of 
St. Joseph, and the only question in the case is, whether 
such a donation can be sustained, as Hennessy was his 
spiritual adviser at the time. The charges 1n the bill are, 
that this influence was improperly exercised, which is 
denied. That Patrick Ford was a Catholic, and that Father 
Hennessy was his swiritual adviser, is not denied, but it is 
asserted that Ford was intellectually competent to do what 
he pleased, and therefore, that this donation iter vivos was 
good. There seems to be no materia! discrepancy in the 
evidence in regard to the facts. Ford wasa young Irish- 
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man, representing himself to be unmarried, and was i 
Catholic when he came to St. Joseph, in 1860. The Rev. 
John Hennessy was the pastor of St. Joseph Catholic 
church, and Ford was a member. Ford had accumulated 
some money and other property before hisdeath. Tosome 
people he represented that he was married, and to others 
he said nothing, or contradicted this report. He was in 
delicate health, in fact, consumptive, and the property now 
sued for was given to Father Hennessy eight days before 
his death. At the same time he made a will, giving all 
his property to Father Ilennessy. The petition of Ford’s 
wife and child is to set aside the gift. 

The testimony of Father Hennessy is the only import- 
ant evidence in the case, and, I therefore copy it entire: 
[ resided in St. Joseph, Mo., from the latter part of 1860 
to the latter part of 1866; I knew Patrick Ford from the 
time of my arrival there, in 1860, until his death; know 
that Ford made a will, but cannot state how long that was 
before his death ; my impression is that the will was drawn 
by P. L. McLaughlin, of St. Joseph. Question. State if 
you knew whether Ford was a married man at the time of 
the execution of his will? Answer. A rumor to the effect 
that he had left a wife in Ireland reached me, perhaps be- 
fore his illness. I don’t remember to have had any better 
knowledge of his marriage. 1 don’t remember any ques- 
tion being raised at the time of his making the will, as to 
his being a married or unmarried man. I am unable to 
state when my knowledge of Ford being a married man 
became definite, prior to hearing of this suit; I cannot re- 
member any source of information that would give me 
definite knowledge of the fact of marriage at the time of 
the making of the will. I received from said estate what 
is called an evidence of money, I suppose, a certificate of 
deposit, but the exact sum I cannot say; 1 think 1t was 
over $4,000; I gave it to Archbishop Kenrick, of St. Louis, 
about November or December, 1866; at the time of my 
giving the money to Kenrick, I do not remember to have 
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had any definite information that Ford had a wife and 
child alive. 

Being cross-examined, this witness further says: While 
at St. Joseph, I was pastor of St. Joseph Catholic church, 
and Patrick Ford was a member of my congregation ; can’t 
give the date of Ford’s death; the nature of his illness was 
consumption; I suppose he was complaining before he was 
confined to his bed; he may have been confined to his room 
or bed for two or three months before his death; he was 
confined to his room when his will was made; I may have 
recommended to him during my administrations at his bed- 
side, to arrange his affairs; I think I did; I suppose he 
maie his will and his disposition of property in view of 
his then imminent danger of death. P. L. McLaughlin, 
who drew the will, was a respectable gentleman, member 
of the Catholic church, residing in St. Joseph; I think 1 
asked him to draft the will; I partially knew at that time 
what the terms of the will were to be. Ford had given me 
a portion of the property, the amount of the certificate be- 
fore alluded to, and it may be, and is likely that I did 
know that he was to convey more of his property to ine; I 
don’t remember that I had this information from any other 
source than Ford himself; I attended Ford in his last sick- 
ness as his spiritual adviser; [ administered to him the 
sacrament of penance, gave him the communion and 
anointed him, the usual rites of the church, with those in 
danger of death by sickness. Do not remember that Ford 
stated to me the amount of his property; he may have 
stated that he had other property besides the certificate of 
deposit; the latter was indorsed to me either before or at 
the time the will was drawn. None of Ford’s relations, so 
far as Ll know, were with him in his last illness; he had no 
independecut legal advice as to the disposition of his prop- 
erty, so far as 1 know; I do not remember to have seen the 
certificate from a priest in Ireland certifying to the mar- 
nage of deceased to Margaret Ford, one of the plaintiffs. 
I knew Michael McGee; 1t is likely that I told him that 
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Ford had given me this certificate of deposit; if I did tell 
him, it was before the will was drawn; I think he was 
present at that time; I don’t think McGee ever demanded 
this money from me, or set up any claim to it, as executor 
of Ford. When Ford gave me this certificate, I think I 
asked him what disposition I should make of it, and that 
his answer was that I should do with it as I pleased: I 
cannot say that it was expressly or impliedly understood 
that it was to be used for the benefit of the church of 
which he was a member; I cannot remember that McGeo 
ever objected to my retention of the proceeds of this cer- 
tificate of deposit. I do not know that Mrs. Ford, one of 
the plaintiffs, has, on proper proceedings tm court in Bu- 
chanan county, secured an allowance of dower in a portion 
of the real estate of Patrick Ford. Can’t say when I first 
heard the rumor of Ford’s marriage; don’t remember that 
[ ever talked with Ford on the subject, or that I ever took 
any steps to investigate the truth of the rumor. At the 
time Ford gave me this moncy, I think his mental condi- 
tion was good; his physical condition then was that of a 
man far advanced in consumption; he was an intelligent 
man of the laboring class but not an educated man. 

Father Hennessy recetved tlre certificate of deposit, 
bad the sum of money entered in his own name, and after 
the death of Ford sent it to Archbishup Kenrick, who 
handed it over to the convent of the Good Shepherd. 

The decisions of this court have been quite uniform 
in requiring donations of this character to bo explained by 
1. owt sy oxeix the donee. The evidence cf Father Hen- 


EXTREMIS TO AT- : Pa 
TENDING Priest: nessy is not very explicit. He had heard of 


riest's duty to 

amily of donor. Ford’s marriage, but had never investigated 
the subject, nor did he ask Ford on his dying bed a}sout it. 
We cannot assume to say what was the duty of a catholic 
priest under the circumstances. Wecan only recognize 
the duties of an ordinary friendly adviser. We presume 
that the ecclesiastical character does not divest a man 


of these natural impulses. When a man is about to die 
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and proposes to leave his entire estate td a stranger, it 
would seem to be natural to inquire whether he hasa fam- 
ily. If he negatives such inquiries, or if he admits the 
fact, but says he has determined to disregard such connec- 
tions, there isan end to the matter. He has a right to do 
with his property as he pleases. Had Father Hennessy 
never heard of Ford’s marriage, we coyld readily under- 
stand his silence on the subject, but as he admits that he 
had heard such a report, it seems strange that he neither 
investigated it nor made any inquirics about it when called 
to the bed-side of the dying man. He made arrangements 
for a will, the contents of which he was apprised of, and 
he received a donation of $4,000 and upwards, without in- 
quiries. 

Let us compare this testimony of Father Hennessy 
‘with that of the Jesuit Confessor of Miss Kirwan, in the 
case of Kirwan v. Cullen, to which we have been specially 
referred by the connsel for rhe defendant in thiscase. Mr. 
Ryan. the cenfessor, made an affidavit (4 Irish Ch. (N. 8.) 
826) in which he admitted that he was Miss Kirwan’s con- 
fessor, and that he had been the person who communicated 
to Dr. Curtis Miss K?rwam’s wish to transfer the fund. He 
stated that he believed that before such communication he 
was the only person acquainted with Miss Kirwan’s wish 
to transfersuch fund. Todenred that she was at all guided 
in the disposition of her property by him as her spiritual 
director or confessor, or that the transfer was obtained or 
induced by any undue means or symritual influence used or 
practiced towards or over Miss Kirwan by him or by any 
other person, as he believed, and further denied that he or 
any agent of his, or any one under his authority or control, 
exercised any spiritual authority or power over her to in- 
duce or obtain the transfer. He denied all the allegations 
of spiritual influence in the petition. Ile stated that the 
lady was of a charitable and pious disposition, and fre- 
quently expressed her wish to dispose of a portion of her 
property for charitable or religious purposes, and amongst 
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others, she expressed a desire to benefit the said commu- 
nity (Nuns in the city of Dublin) which she had often 
visited. He further stated, that upon one occasion, she, 
without any advise or suggestion, in conversation expressed 
her wish that he would accept a transfer of £3,000 for them, 
that he declined to accept the transfer, and advised her to 
consult the members of her family, especially her brothers. 
and also suggested that she should have some legal advisers, 
and that she refused to accept such advice, stating that her 
family should not know anything about it until ’ after her 
decease, that her sisters were independent, and that she 
was determined to bequeath all her property for charitable 
purposes. Mr. Ryan then alleged that he suggested Dr. 
Curtis as a trustee. 

The Lord Chancellor observes on this: “There is 
then the affidavit of a gentleman who intervened in the 
transaction, at least so far as procuring the assent of the 
trustees. He was also in the position of a person not 
taking any personal benefit from the transaction, beyond 
procuring these persons to act as trustees. His statement 
is not in any way controverted, and his evidence 1s so full, 
clear and creditable to him, that though on the whole it 
may not be absolutely necessary, I shall read some portions 
of it.” The Lord Chancellor concludes: “Ido not think 
it possible to contend that this case can be classed with the 
cases in which donations and gifts have been held by this 
court to have been tainted by the fact that they were made 
to a person who was placed in a situation giving him 
power to exercise undue influence over the donor.” Miss 
Kirwan was a lady of mature years, and adequate means, | 
living with her brothers and sisters, who were also of ade- 
quate means, and was advised by her father confessor to 
consult them and also to call on a legal adviser, but she 
declined following his advise, and stated her determination 
to appropriate £3,000 to a convent of nuns in Dublin, and 
desired her confessor to act as trustee in the matter, which 
he positively declined. Upon communicating her inten- 
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act as trustees, and Miss Kirwan lived more than a year after 
this donation, and frequently visited the nuns to whom it 
was made. All spiritual influence is not merely denied, 
but disproved. 

Tn the case we have before us, Ford was a young Irish- 
man who had been living in St. Joseph for five or six years, 
and had occasionally represented himself as married, and 
occasionally denied it. Father Hennessy was his confess- 
or. Of course he, like all intelligent gentlemen, whether 
priest or layman, was aware of the duty which every one 
owes to his family. Whether Ford had a family or not, 
was a matter which Father Hennessy never ascertained, 
though he could have readily done so. He neither asked 
Ford or any one else about the subject. When Ford pro- 
posed to give him $4,000 and upwards, and also to execute 
a will leaving everything he had to him, no inquiries were 
made in regard to the obligation which no religious creed 
dispenses with. It is said, however, that Ford was per- 
fectly aware of the existence of a wife and child, and, 
therefore, Father Hennessy was under no obligation to 
recall this to his mind or memory. The confidential rela- 
tions which are supposed to exist between a spiritual ad- 
viser and his advisee are assumed not to extend to any 
advice in regard to the moral or legal obligations of such 
parishioner, apart from the claims of the church. 

The gift to Father Hennessy was an absolute one, ac- 
companied with the declaration of Ford, upon inquiry, 
that he could do with it as he pleased. The will executed 
on the same day was more explicit and provides that all 
his property be left to Father Hennessy to promote the 
“interests of religion and the spiritual welfare” of the 
testator It is said by Judge Story that “it is incumbent 
upon persons who receive benefits from those towards 


‘whom they stand in confidential relations, to show that 


such persons had competent and independent advice.” 1 
Story Eq. Jur. 312. Father Hennessy in this case received 
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no personal benefit, and therefore, it may be urged, was 
not bound to call in professional or disinterested advisers. 
This point was, however, considered by this court in Yosti 
v. Laughran, 49 Mo. 599, and more fully in Ranken v. Patton, 
G35 Mo. 878, where it was held that the principle could not 
be evaded by giving interests to third persons, instead of 
reserving them to the one who exercises the undue in- 
fluence. 

Lord Chancetlor Sugden saya, in Thompson v. Ileffer- 
nan, 4 Drury & Warren 291: “ When aclergyman attends 
upon a person in his last moments, and sets up a gift from 
the dying man to himself, the evidence of the transaction 
ought to be perfectly free from all suspicion, and such as 
to leave no reasonable doubt in the mind of the court as 
*o its truth. A death bed is not the fit place, nor the 
proper time, at which a clergyman of any denomination 
should look to his own personal interest or seek to obtain 
the property of a dying man. On such an occasion, if a man 
has a testamentary intention and time allows, proper advice 
should be obtained, some professional person should be sent 
for and disinterested witnesses called in; all due solemni- 
ties should attend the disposition of the property; advant- 
age should never be taken of a man’s last moments in order 
to obtain disposition of his property, in favor of persons 
not connected with him by blood, and I shall always re- 
quire strong evidence, more especially in the case of a 
clergyman, before I support a gift in extremis.” I do not 
quote this opinion of Chancellor Sugden, as having any 
application to the facts of the present case, where Father 
Hennessy derived no pecuniary benefit from the gift, 
though made to him absolutely, and reported it the Arch- 
bishop, and was governed by his advice in its ultimate 
destination The general principles he announces are, 
however, worthy of note. They are stated in more general 
terms by Sir 8. Romilly, in Hoghion v. Lloghton, 15 Beav, 
299: “In many cases, the court from the relations exist- 
ing between the parties to the transaction, infers the prob- 
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ability of such undue influence having been exerted. These 
are the cases of guardian and ward, of solicitor and client, 
spiritual instructor and pupil, medical adviser and patient, 
and the like; and in such cases the court watches the whole 
transaction with great jealousy, not merely for the purpose 
of ascertaining that the person likely to be so influenced 
fully understood the act he was performing, but also for 
the purpose of ascertaining that his consent to perform 
that act was not obtained by reason of the influence pos- 
sessed by the person receiving the benefit; not that the 
influence itself flowing from such relations is either blamed 
or discountenanced by the court; on the contrary, the due 
exercise of it is considered useful and advantageous to so- 
ciety; but this court holds, as an inseparable condition, 
that this influence should be exerted for the benefit of the 
person subject to it, and not for the advantage of the per- 
son possessing it.” 

Father Hennessy was the spiritual adviser of Ford for 
six years, and during all these years never asked him about 
his marriage in Ireland, though he had heard a report of 
such marriage. Ford was confined to his house for twelve 
months before his death and to his room for several months, 
during which he was frequently visited by his father con- 
fessor. Finally, eight days before he died, he propased to 
give this confessor $4,000, znd also to make his will, leav- 
ing to him his whole estate, in the “ igterest of religion,” 
and for “ his spiritual welfare.” No inquiries were made 
in regard to his wife and child. We see that Father Hen- 
nessy had no selfish motive in what he did; we see that 
he only looked to the interest of the church of which he 
was a minister, and has since become a Bishop, but we 
cannot overlook the rights of a wife and child, which our 
laws regard as superior to any merely religious obligations, 
where either has to be neglected, or rather as a predomi- 
nant duty inculated by religion, and one of its most im- 
portant requisitions. We therefore concur with the circuit 
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judge in holding that the gift to Father Hennessy should 
be annulled. 

A question has been made in this case whether the 
wife and child of the deceased are proper parties to at- 
2 uypve ixriv- tack the gift to Father Hennessy, or whether 


: i t ‘ 
asidegift: parties the suit must not have been brought by the 


laintiff: admin- ee ‘. ° 
stration. administrator. This same point substantially 
was made before the Lord Chancellor, in Law v. Law, 11 
Jurist 463. The Lord Chancellor observed in that case, 
in regard to the objection which had been raised in regard 
parties, that the ground for making the persons in ques- 
tion parties to the suit, was, that it appeared from the 
facts stated that the executors of R. Law were precluded 
from suing these persons, in respect to their liabilities to 
R. Law’s estate: “This brings the case within the ordi- 
nary rule as to parties, the facts being, that the executors 
of R. Law, on their own account, purchased two-thirds of 
the partnership from the other partners, and this transac- 
tion has received the sanction of the court. The executors 
of R. Law are therefore, no longer in a situation to litigate 
in respect of this matter with those with whom they have 
so dealt, whatever rights may be still existing in the lega- 
tees. The case then falls within the rule, which entitles 
parties interested in an estate, to bring before the court 
the representatives of the estate, and those who have duties 
to perform in reference to it cannot be sued by those who 
legally represent it.” The decision of the St. Louis circuit 
court in MeGee v. Hennessy, et al. was based upon the 
ground, that the executor could not maintain a suit to re- 
cover money from Hennessy, to whom the will gave every- 
thing. This suit in equity, however, is not based on the 
title derived from the will, but on a title under the statute 
laws of Missouri. 
That the judgment in that case, not involving the 
same questions at all, was no bar to this case appears from 
3. resapsupicata. the testimony of Judge Madill, who was on 


the bench at the time and delivered the opinion of the 
38—70 
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court. See also Hickerson v. City of Mexico, 58 Mo. 61. It 
may be added that the testimony of McGee in this case, 
shows clearly that the suit originally brought in his name, 
was not by his consent, and that he sought to have it dis- 


missed. 

The House of the Good Shepherd being the donee or 
voluntary grantee of the fund obtained from Ford, is liable 
4. uxpur rxriv. 12 this suit, under the rule laid down in the 
eee: iit to set case of Ranken v. Patton, 65 Mo. 878. We 


ym a ift: parties 
— see no ground for the judgment against Arch- 


bishop Kenrick, as he had nothing to do with the transac- 
tion except to hand the fund over to the House of the 
Good Shepherd. We therefore reverse the judgment and 
remand the cause to the circuit court, with directions to 
enter up a judgment in conformity with this opinion against 
Father Hennessy and the House of the Good Shepherd. 
The other judges concur, except Judge Henry, who dis- 
sents. 


Tue State v. Curtis, Appellant. 


1. Evidence: murper. Statements of the deceased are not binding 
upon the State in a trial for murder as admissions of a party to the 
record, and if not receivable on the footing of dying declarations or 
as part of the res gestae, must be excluded. 

2. Murder: rirst pecree. Where there is a willful killing with 
malice aforethought and deliberation, that is, with malice and pre- 
meditation, in a cool state of the blood, the offense is murder in the 
first degree. This definition does not include cases in which specific 
acts are by statute made murder in the first degree. 

———: seconp peGrer. Where there is a willful killing with 
malice aforethought, that is, with malice and premeditation, but not 
with deliberation, or in a cool state of the blood, the offense is 
murder in the second degree. No homicide can be murder in the 
second degree unless the act causing death was committed with 
malice aforethought, that is, with malice and premeditation. 
Manslaughter. Where there isa willful killing without delib- 
eration, and not with malice aforethought, the offense is man- 
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slaughter, but whether in the second or fourth degree will depend 
upon whether the facts bring the killing within the 12th or the 18th 
section of the chapter on homicide. 


3. Evidence: staTFMENT OF DEFENDANT IN A MURDER CASE. Where 
a statement made by the defendant in relation to a homicide charged 
against him is offered in evidence by the State, the jury must con- 
sider it all together. The defendant is entitled to the benefit of 
what he said for himself, if true, asthe State is entitled to the ben- 
efit of anything he said against himself. The latter the law pre- 
sumes to be true; the former the jury are not bound to believe 
because said in a conversation proved by the State; they may be- 
lieve or disbelieve it as it is shown to be true or false by all the evi- 
dence in the case. 


4. Murder: presumption or mauice. If a homicide is shown to have 
been committed willfully, premeditatedly and deliberately, with 
means and instruments likely to produce death, the malice requisite 
to make the offense murder will be presumed. 


Appeal from Livingston Circuit Court.—Hon. E.J. Broappvus, 
Judge. 


REVERSED. 
Shanklin & Waters for appellant. 
J. L. Smith, Attorney-General, for the State. 


Hoven, J.—The defendant was indicted for murder in 
the first degree, for the killing of one Chas. Powell, and 
was tried and convicted of murder in the second degree. 

In a difficulty at a disreputable house in Chillicothe, 
on the night of the 27th of July, 1878, the deceased was 
stabbed and mortally wounded, and on the 14th day of 
September following, died of the wounds then received. 
The deceased, the defendant and one Stoner, and others 
were together in a room, the only light in which was a 
lamp, which the deceased took in his hand to go into au 
adjoining room, when it either fell into the lap of the de* 
fendant or was knocked from Powell’s hand by the defend- 
ant, and was extinguished, and a struggle ensued in the 
dark, in which deceased was stabbed. The testimony tended 
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to fasten the crime upon the defendant. The deceased 
immediately after being stabbed left the house, and walked 
about one hundred yards, when he fell and soon after be- 
came insensible, and so remained until six o’clock next 
morning. 

The defendant offered to prove by the sheriff that he 
arrested Stoner and took him to Powell’s room between 
uine and ten o’clock on the morning of tl.e 28th, and that 
Powell recognized Stoner as the man who cut him. This 
testimony was rejected by the court, and its exclusion is 
assigned as error. The defendant also complains of the 
action of the court in giving the following instructions on 
the part of the State: 

4. The jury are instructed, if they believe from all 
the facts and circumstances beyond a reasonable doubt, that 
the defendant willfully and with his malice aforethought> 
but without deliberation and premeditation, stabbed and 
killed the deceased, Charles Powell, as charged in the in- 
dictment at the county of Livingston, and State of Mis- 
souri, then they will find him guilty of murder in the 
second degree, and assess his punishment at imprisonment 
in the State penitentiary for a term not less than ten years. 
The jury are instructed that murder in the second degree 
is the wrongful killing with malice aforethought, but as 
stated above, without premeditation and deliberation ; it 
is where the intent to kill is in a heat of passion executed 
the instant it is conceived or before there has been time for 
passion to subside. 

8. In considering what the defendant said after the 
fatal stabbing, the jury must consider it all together. The 
defendant is entitled to the benetit of what he said for 
himself, if true, as the State is anything he said against 
himself in any conversation proved by the State. What 
he said against himself in any conversation the law pre- 
sumes to be true, because against himself; but what he 
said for himself the jury are not bound to believe because 
said in a conversation proved by the State; they may be- 
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lieve or disbelieve it as it is shown to be true or false by 
all the evidence in the case. 

10. The court instructs the jury that if the killing 
was committed willfully, premeditatedly and deliberately 
with means and instruments likely to produce death, then 
the malice requisite to murder will be presumed; andif the 
jury are satisfied from the evidence, beyond a reasonable 
doubt, that the defendant stabbed and killed Charles Pow- 
ell willfully, maliciously, premeditatedly and deliberately 
with an instrument likely to produce death, then it devolves 
upon the defendant to adduce evidence to meet and repel 
such a presumption. 

The statements of the deceased, on the morning after 
the difficulty, identifying Stoner as his assailant, were prop- 
L. pvipexce: mur. @rly rejected. They were not made in ez- 
om. tremis, and indeed were not offered as dying 
declarations, and hence, were not admissible on that ground, 
Nor could they, in any point of view, be regarded as the 
declarations of a party to the record, or as binding upon 
the State. In criminal prosecutions the State sustains no 
such relation to the party injured as will render his declar- 
ations admissible in evidence against the State. Common- 
wealth v. Densmore, 12 Allen 535; People v. Me Laughlin, 44 
Cal. 435. Nor were the declarations of the deceased ad- 
missible as part of the res gestae. Immediately after the 
stabbing and before Powell left the house, he declared that 
Curtis cut him, and while being carried to the hotel from 
the place where he fell, he was sufficiently conscious to 
state where he wished to be taken. The statement sought 
to be introduced was not made until nearly four hours had 
elapsed after his return to consciousness on the morning 
of the 28th. So that there was no such continuing uncon- 
sciousness from the time when the wound was inflicted to 
the time when the declaration was made, as would render 
such declaration a part of the res gestae even on the theory 
contended for by the-defendant. 

The fourth instruction given on behalf of the State is 
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erroneous. It is contradictory and calculated to mislead. 
2 wurper: frst bere is no murder in the second degree un- 
=. der our statute without premeditation. No 
homicide can be murder in the second degree, which was 
not murder at common law. The statute so declares, 
Wag. Stat., p. 446, § 2. To constitute murder at common 
law, the homicide must have been committed “willfully 
and with malice aforethought,’ or as the statute of 23 
Henry VIII, chap. 1, § 3, expressed it “of malice pre- 
pensed.” Now the word “aforethought,” and “ prepensed ” 
or “ prepense,” each mean “ premeditated” or thought of 
before hand. These words, thus explained, do not mean 
that malice should be premeditated, for as was said in the 
State v. Wieners, 66 Mo. 20, that would be absurd, as malice 
is only a condition of the mind, but they mean that the act 
which the party is prompted by his malice to commit 
should be premeditated or thought of before hand, and if 
such act so prompted, be homicide, then of course it must 
be premeditated. Keenan v. Com., 44 Penn. St. 55. The 
words “with malice aforethought” are equivalent to the 
words “ with malice and premeditation.” People v. Vance, 
21 Cal. 400. 

Now to tell the jury that if they find that the defend- 
ant willfully and with premeditation and malice, but with- 
out premeditation, stabbed and killed the deceased, they 
will find him guilty of murder in the second degree, is con- 
tradictory and absurd. Malice aforethought is usually 
defined, by defining premeditation and malice. In the case 
at bar, premeditation is not defined, nor is the term “ malice 
aforethought” defined. Simple malice is defined, but 
there is,a substantial difference between malice and malice 
aforethought. 1 Bishop Crim. Law, § 429. In Regina v. 
Griffiths, 8 Carr. & Payne 248, Alderson, B., said: ‘By 
the term “ maliciously” is not meant with “ malice afore- 
thought,” because if it were with malice aforethought that 
would constitute a still more grave offense as that would 
show an intent to murder.” In Bradley v. Banks, Yelv. 
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205, A. it is said: * * “ Although the indict- 
ment or the appeal says that the defendant murtravit such 
a man, if it does not say malitia praecogitata, it is but man- 
slaughter.” 

That we have assigned to premeditation its proper 
place, may be shown by examining this question from an- 
other point of view. Murder at common law was a homi- 
cide committed “willfully and of malice aforethought.” 
Our statute in substance declares that every willful, delib- 
erate and premeditated killing, being also murder at com- 
mon law, shall be murder in the first degree. Every other 
tomicide, being murder at common law, and not declared 
to be manslaughter in some of its degrees, is murder in the 
second degree. In the State v. Wieners, supra, it was said : 
“ premeditation and deliberation are not synonyms and a 
homicide may be premeditated without being deliberately 
committed.” It was further held in that case that “ mur- 
der in the second degree is such a homicide as would have 
been murder in the first degree, if committed deliberately.” 
If these views be correct it must necessarily follow that all 
intentional homicides committed with premeditation and 
malice, but without deliberation must be murder in the 
second degree. The word deliberation, as used in the 
statute implies a cool state of the blood, and is intended to 
characterize what are ordinarily termed cold-blood murders; 
such as proceed from deep malignity of heart, or are 
prompted by motives of revenge or gain. These are classed 
as murders in the first degree. On the other hand, pre- 
meditation may exist in an excited state of mind and if the 
passion or excitement of the mind be not provoked by 
what the law accepts as an adequate cause, so as to rebut 
the imputation of malice, an intentional killing under the 
influence of such a passion will be murder in the second 
degree. If the party act upon sudden passion, engendered 
by reasonable provocation, the existence of malice will be 
negatived and the killing, though intentional, will be man- 
slaughter in the fourth degree. State v. Edwards, ante, p. 
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480. To make our meaning plain we will recapitulate our 
classification of intentional homicides. 

Where there is a willful killing with malice afore- 
thought and deliberation, that is with malice and premed- 
itation, in a cool state of the, blood, the offense is murder 
in the first degree. 

This definition is not intended to include cases in 
which specific acts are by statute made murder in the first 
degree. 

Where there is a willful killing with malice afore- 
thought, that is with malice and premeditation, but not 
with deliberation, or in a cool state of the blood, the offense 
is murder in the second degree. 

Nor can any homicide be murder in the second degree 
unless the act causing death was committed with malice 
aforethought, that is with malice and premeditation. 

Where there is a willful killing without deliberation 
and not with malice aforethought, the offense is man- 
slaughter; but whether manslaughter in the second or 
fourth degree, will depend upon whether the facts bring 
the killing within the 12th or the 18th section of the chap- 
ter on homicide, State v. Edwards, supra. 

We deem it unnecessary to examine the views pre- 
sented in the elaborate argument of counsel for the defend- 
3. EvipeNce: state- ant, in regard to the eighth instruction. It 
mentofdefendant , ‘ ‘ - 
ina murder case. jg almost a literal copy of an instruction 
which received the approval of this court in the case of 
the State v. West, 69 Mo. 406. This instruction, though 
in the form in which it is usually given, it must be con- 
fessed is not happily worded, and while its phraseology 
inight be improved without impairing its force, we do not 
think it calculated to mislead. Men of ordinary capacity 
will readily understand it, and can intelligently and prop- 
erly apply it to the facts of every case in which there is 
any necessity for giving it. 

We perceive no error in the tenth instruction. It 
more than complies with requirements of the rule laid 
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4. Murper: pre- down in the case of State v. Alexander, 66 Mo. 
cee ™Y 148, After stating in the first paragraph 
that malice will be presumed from a premeditated and 
deliberate killing with a deadly weapon, the succeeding 
paragraph expressly requires the jury to find from the evi- 
dence beyond a reasonable doubt that the killing was 
maliciously as well as willfully, premeditatedly and delib- 
erately done with a deadly weapon. This paragraph ren- 
dered all reference to legal presumptions wholly superfluous, 
For error committed in giving the fourth instruction the 


judgment will be reversed and the cause remanded. The 


other judges concur. 





Woopwortn v. Woopworts et al., Appellants. 


1. Administration: party. A suit on the bond of an executor or 
administrator can only be maintained in the name of the State to 
the use of the party aggrieved ; not in the name of the latter alone. 


2. Conclusiveness of Final Settlement. A final settlement of an 
administrator with the will annexed, has the force and effect of a 
judgment, and, until impeached and set aside in an appropriate 
proceeding, precludes any action upon the bond of the executor. 
The only exception to the rule of the conclusiveness which attends 
a final settlement, is that laid down in section 6, page 118, Wag. 
Stat. 


Appeal from Howell Circuit Court.—Hon. J. R. Woopsipg, 
Judge. 


REVERSED. 


This was a suit brought by Seth B. Woodworth and 
Mary C. Chapin, (formerly Woodworth,) as heirs at law of 
Stephen R. Woodworth, deceased, against Ellen Wood- 
worth, D. F. Durham and Wm. Monks. The suit was 
brought against Ellen Woodworth as executrix of Seth P. 
Woodworth, and against Durham and Monks as sureties 
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in a bond given by Seth P. Woodworth in his life time as 
executor of said Stephen R. Woodworth. It appeared at 
the trial that Stephen R. Woodworth died in Howell county 
in January, 1867, leaving a last will and testament, by 
which Seth P. Woodworth was appointed his executor; 
that said last will was duly probated and Seth P. Wood- 
worth qualified and gave bond as executor in April, 1870, 
with Durham and Monks as his sureties, and afterwards, 
in August, 1874, died without having made final settle- 
ment; that defendant Ellen Woodworth was, in October, 
1874, appointed administratrix with the will annexed of 
the estate of said Stephen R. Woodworth, and qualified as 
such and made final settlement of said estate before the 
bringing of this suit; that in this settlement she charged 
herself, among other items, with $65.70 for interest on 
money received from the former executor; and that she was 
also appointed and qualified as executrix of said Seth P. 
Woodworth. The court refused to instruct the jury that 
her final settlement made as administratrix with the will 
annexed, was conclusive upon all parties concerned until 
set aside in a proper proceeding for that purpose. Under 
the instructions given the jury found for the plaintiffs, and 
assessed their damages at $578.60, of which $15.80 was for 
property which the executor had failed to bring into his 
inventory and accounts, and $503.52 was for interest on 
money in the hands of the executor not accounted for in 
any settlement. There was a judgment accordingly, and 
the defendants appealed. The suit, though on the bond of 
the executor, was not brought in the name of the State to 
the use of the heirs, but in the name of the heirs simply. 


Livingston § Green for appellants. 


The final settlement is eutirely conclusive upon the 
question of interest. Picot v. Butes, 47 Mo. 390; Murray 
v. Roberts, 48 Mo. 307; Barton v. Barton, 35 Mo. 158. The 
question of charging executors, administrators and guar- 
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dians with interest upon estates in their hands, is left en- 
tirely to the judgment and discretion of the probate court, 
and their action in this matter will not even be reviewed 
in an activn to set aside the final settlement for fraud. 
Clyce v. Anderson, 49 Mo. 37. 


Hynes §& Waddill for respondent. 


Suerwoop, C. J.—The suit on the bond of an execu- 
tor or administrator can only be maintained in the name 
1 apurwrstea. Of the State to the use of the party aggrieved, 
wees GaN: the bond being given to the State as obligee, 
and the State being the trustee of an express trust. State 
v. Moore, 19 Mo. 369; 1 Wag. Stat., p. 118, § 9. 

The final settlement of the estate of Stephen A. Wood- 
worth, made by Ellen Woodworth, as administratrix with 
2 coxctusivexess the will annexed, had the force and effect of 
MENT. a judgment, and precludes any action on the 
bond of the former executor of Stephen R. Woodworth, 
until such final settlement be impeached and set aside in 
an appropriate proceeding. State v. Roland, 23 Mo. 95; 
Murray v. Roberts, 48 Mo. 307; Oldham v. Trimble, 15 Mo. 
225; Picot v. Bates, 47 Mo. 390; Barton v. Barton, 35 Mo. 
158. There is but one exception to the rule of the con- 
clusiveness which attends a final settlement, and that is 
when an action is brought, either on the administration 
bond, or otherwise, for waste or mismanagement where the 
estate proves insolvent, 1 Wag. Stat., p. 118, § 6; in which 
case the settlement is only to be held conclusive, so far as 
the administrator “has applied the assets pursuant to the 
apportionment made by the court for the payment of 
debts.” Jb.,§ 7. Judgment reversed and cause remanded. 


All concur. 
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Keuty, Appellant, v. Taz Hannipat & St. Josepu RamLRoap 
CoMPANY. 


Practice: non-suitr. The court should not take the case from the 
jury if there is any evidence, however slight, tending to sustain the 
allegations of the petition. 

Railroad: neciicence. Persons to whom the management of a 
railroad is intrusted are bound to exercise the strictest vigilance in 
carrying passengers to their destinations, and setting them down 
safely ; and the company is responsible for want of care and fore- 
sight on their part in doing it, but not for any damages to which 
passengers may expose themselves by their own recklessness or 
carelessness. | If a passenger be negligently carried beyond his stop- 
ping place, he can recover for the inconvenience, loss of time and 
expense of traveling back, but lif he jumps or leaves the train un- 
der circumstances which prudence would forbid, he does it at his 
own risk and assumes the consequences of his own act. 


Appeal from Livingston Circuit Court.—Hon. 8. A. Ricnarp- 
son, Judge. 


REVERSED. 


Waters § Winslow anid Dizon § Henry for appellant. 


Jas. Carr for respondent. 


Norton, J.—This suit was instituted by plaintiff in the 
circuit court of Livingston county, for the recovery of 
$5,000 damages under section 2, chapter 147 of the gen- 
eral statutes. It is substantially alleged in the petition 
that Thomas Kelly, who was the husband of plaintiff, took 
passage on detendant’s road at the town of Breckenridge, 
to be carried as a passenger to the town of Mooresville in 
Livingston county, a station on defendant’s road; that de- 
fendant negligently and unskillfally failed to stop its train 
at the station at said town of Mooresville, but only slack- 
ened its speed, so that it moved about half as fast as an 
ordinary man generally walks; that said Thomas Kelly, as 
said train reached the place, made ready to alight, and on 
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learning that said train would not come to a full stop, but 
would soon go past said place and, on being told by de- 
fendant’s agent to alight, that said Kelly with due and 
ordinary care and before it was discovered that the speed 
of said train was increased, and whilst it was yet moving 
slowly, did attempt to alight from said train at the place 
for stopping, and without fault on his part, but through 
the negligence of defendant was thrown from the train to 
the ground, under the same and killed by the cars of de- 
fendant. The answer of defendant denied all the allega- 
tions of the petition, and alleged that whatever injuries 
had been received by said Kelly were the result of his own 
carelessness, recklessness and negligence. At the close of 
the evidence of both plaintiff and defendant, the court in- 
structed the jury that under the pleadings-and evidence, 
the plaintiff could not recover; whereupon plaintiff took a 
non-suit, which the court refusing to set aside on a proper 
motion for that purpose made, defendant brings the case 
here by appeal. 

The chief ground of error relied upon for a reversal of 
the judgment is the action of the court in withdrawing the 
case from the jury and thereby, as it is claimed, invading 
their province. The proper determination of this question 
necessitates a review of the evidence. It tended to show 
that Kelly, the husband of plaintiff, in September, 1871, 
purchased a ticket at Breckenridge, a station on defendant’s 
road, and about nine o’clock at night entered an eastern 
bound train as a passenger to be carried to Mooresville, it 
being the first station east of Breckenridge; that when the 
train approached within three or four hundred yards of 
the said station, at which defendant was to get. off, the 
engineer whistled down brakes; that the speed of the train 
was slackened and it passed the depot without stopping, 
going about as a man ordinarily walks; that the dead body 
of Kelly was found that night, about ten o’clock, under a 
western bound train of defendant, by which train, accord- 
ng to the evidence of witnesses, Glenn and Kelly, it had 
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been dragged from the west end of the platform from two 
to four hundred feet. Kelly testitied that he saw that 
night, some of the remains on the ties within sixty or sev- 
enty feet of the depot; that upon an examination next 
morning he found that the remains came closer to the 
depot than he had seen them the night before. The plat- 
form extended ninety feet west of the depot. Glenn, an- 
other witness, testified that there were blood and pieces of 
clothing sticking to the ties from the west end of the plat- 
form to where the body was found, under the cars of the 
west bound train. 

The evidence on the part of defendant tended to show 
that Kelly, when he got on the train at Breckenridge, was 
intoxicated and that, as the train was approaching the 
depot at Mooresville, he got up saying he would get off, 
and went out on the platform; that witness followed him 
out but saw nothing of him. The conductor testified that 
the train stopped at Mooresville about ten seconds, that 
there was one passenger on the train with ticket to that 
place, that he did not know him or see him alight; that he 
saw some one on the platform, saw the brakeman there, 
asked him if the man had got off, to which he replied: 
“all right, man is off here.” Bloom, the brakeman, swears 
that the train made a short stop at Mooresville station, 
that he first saw the man going up the rise of the plat- 
form, and that, in response to an inquiry of the conductor 
if the man was off, he answered: “man off, all right ;” 
states that he testified on a former trial that the man pitched 
on his hands and had not got up when he answered all 
right. Several witnesses testified that the body of Kelly, 
when struck by the western bound train, was lying on the 
track west of the platform and was dragged by this train 
from 150 to 300 feet. There was also evidence tending to 
show that Kelly was seen in a saloon in Mooresville after 
the eastern bound train, on which he was a passenger had 
passed the station, and also that Kelly and some other 
persons were heard quarreling on the railroad track 200 
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or 200 feet west of the depot after the said east bound train 
had passed. 

Rebutting evidence was offered as to Kelly’s being in- 
toxicated, and also as to the fact of his having been in a 
saloon after the train on which he was a passenger had 
pane. 

‘(Whether Kelly came to his death by stepping off the 
train before it reached Mooresville station or whether it was 
L. practice: non. OCcasioned by his being thrown under the 
naa cars in attempting to alight from the cars, 
while moving slowly, by direction of defendant’s officers,) 





\or whether he was intoxicated and had lain down on the 


track and was run over by the western bound train, or 
whether he had been killed and thrown upon the track to 
be run over by defendant’s train, is notshown. There was 
evidence applying to each one of these theories and it was 
the province of the jury to apply it. If Kelly’s death was 
occasioned by the first, third or fourth of the above named 
causes, the defendant is not liable. (If occasioned by the 
second cause, by negligence of defendant and without 
negligence on Kelly’s part, the defendant is liable.) As 
there was some evidence, although slight, tending to show 
that Kelly was killed by the eastern bound train on which 
he was a passenger, at the station in Mooresville, the ques- 
tion should not have been withdrawn from the jury, but 
submitted under appropriate instructions that if they be- 
lieved he was so killed, they should inquire whether his 
own negligence contributed to his death. 

In the case of Doss v. M., K. § T. R. R. Co., 59 Mo- 
27, it was held that whether the attempt of plaintiff to step 
from the cars while the train was in motion, was under all 
the circumstances of the case, such negligence as would 
relieve defendant of all liability for accident was a question 
of fact for the jury. For a person to jump from a car pro- 
pelled by steam while in rapid motion, it is mere reckless- 
ness, and the leap must be made at his peril ;( but to step 
from a car not beyond the platform when its motion is 
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slight or almost imperceptible may or may not be negli- 
gence, and of this the jury are to decide from all the at- 
tending circumstances. The following cases are to the 
same effect: Wyatt rv. Citizens R. R. Co.,55 Mo. 485; Karle 
v. K. C., St. J. & C. B. R. R. Co., 55 Mo. 476; Lloyd v. H. 
§ St. J. R. R. Co., 53 Mo. 509; 56 Mo. 338. “ These are 
risks which the most prudent men take, and plaintiff will 
not be barred of a recovery if he adopted that course which 
the most prudent men would take under the cireum- 
stances.” Smith, et al. v. Union R. R. Co., 61 Mo. 588; 
Meyer v. Pacific R. R. Co., 40 Mo. 151. 

Whether Kelly left the train by the direction of those 
having it in charge, which is alleged in the petition to be 
the fact, was a question for the jury, if there was any evi- 
dence tending to show it. What occurred between the 
conductor, who did not get off the train, and the brake- 
man, who did get off, tended to show this. As to whether 
Kelly was intoxicated at the time he left the cars, or left 
them while the train was in motion or at rest, or whether 
he got off safely, or was killed by the eastern bound train, 
or stepped off the cars before reaching the platform, the 
evidence was conflicting. All these questions were dis- 
puted, and should have been left to the jury, and the court 
in withdrawing them from their consideration invaded 
their province. 

The line which marks the respective duties and func- 
tions of the court and jury is certain and: well defined. It 
may be said that it is the duty of the judge to decide 
whether there is any evidence and the legal effect of it, 
and that it is the province of the jury tudetermine the suf- 
ficiency of it. In a case where there is no evidence to 
sustain a material allegation there is nothing for the jury 
to consider and the court may so declare. But when the 
facts are disputed, or the credibility of: witnesses is drawn 
in question, or a material fact is left in doubt, or there are 
inferences to be drawn from facts proven, the case, under 
proper instructions, should be submitted to the jury. It 
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is for the jury, and not the court, to pass on the weight of 
evidence where there is any evidence. Cook v. Hannibal § 
St. Joseph R. R. Co., 63 Mo. 398; 56 Mo. 590; 62 Mo. 116. 
While it may be said in this case that the evidence tend- 
ing to establish some of the facts necessary to a recovery 
is very slight, yet as there is some evidence, the plaintiff 
had a right to have it passed on by the jury, and for the 
error committed in taking the case from them, the judg- 
ment will be reversed. 56 Mo. 590; 62 Mo. 116; 63 Mo. 
397; 59 Mo. 484. 

It may not be inappropriate to remark, as this case 
will have to be retried, that persons to whom the manage- 
2. nattnoap: neg Ment of a railroad is intrusted are bound to 
aes exercise the strictest vigilance in carrying 
passengers to their respective destinations, and in setting 
them down safely, and are responsible for want of care and 
foresight in doing it, and are amenable for the direct and 
immediate consequences of errors committed by them. 
While this is so, they are not insurers against dangers to 
which a passenger may expose himself by his own reck- 
lessness or carelessness. (If a passenger be negligently 
carried beyond his stopping place, and where he had a 
right to be let oft, he can recover for the inconvenience, 
loss of time and expense of traveling back. (But when he 
jumps or leaves the train under circumstances which pru- 
dence would forbid, he does it at his own risk, and assumes 
the consequences of his own act.) Judgment reversed and 
cause remanded, in which Judges Suerwoop and Napton 
concur; Judges Hoven and Ienry dissenting. 
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Cook, Appellant, v. Tuk ConTINENTAL INSURANCE CoMPANY. 


1. Fire Insurance; MEANING or “vunoccuPiep.” A policy of insur- 
ance upon a dwelling house contained a stipulation that if the 
premises should become unoccupied, the policy should be void. In 
an action on the policy it appeared that prévious to the fire the as- 
sured left the house and went elsewhere to reside, taking part of 
her furniture with her and leaving the rest; that she left a man in 
possession with instructions to sleep in the house at night; that 
this man quit the premises several days before the fire, and did 
not return ; and that no one was in the house when the fire occurred. 
Held, that the house was unoccupied within the meaning of the 
stipulation, and the policy was void. 

2. Offerto Compromise; esrorre.. An offer to compromise never 
estops the party making it from setting up any legal defense, or as- 
serting any right to which the offer relates. 


Appeal from Pettis Circuit Court—Hon. Wma. T. Woon, 
Judge. 


AFFIRMED. 


Snoddy § Short for appellant, cited in argument Kelly 
v. Home Ins. Co., 2 Cent. Law Jour. 478; Ellington v. Moore, 
17 Mo. 424; Poor v. Humboldt Ins. Co., 125 Mass. 274; s. 
c., 7 Ins. Law Jour. 874; Hartford Ins. Co. v. Smith, 3 Col. 
422; s.c., 7 Ins. Law Jour. 140; American Ins. Co. v. Pad- 
field, 78 Ill. 167; s. ¢c., 4 Ins. Law Jour. 893; Chamberlain 
v. Ins. Co., 55 N. H. 249; Hill v. Equitable Fire Ins. Co., 
(N. H. Sup. Ct. 1877,) 6 Ins. Law Jour. 314; Harrington 
v. Fitchburg Mut. Fire Ins. Co., 124 Mass. 126; s. ¢., 6 Ins. 
Law Jour. 618 ; Livingston v. Stickles, 7 Hill 255; Catlin v. 
Springfield Ins. Co., 1 Sumn. 434; Breasted v. Farmers’ L. 
§ T. Co., 4 Seld. 305; Ins Co. v. Slaughter, 12 Wall. 404; 
Rann 'v. Home Ins. Co., 59 N. Y. 387; Reynolds v. Com. Ins. 
Co., 47 N. Y. 597; Hynds v. Schen. Ins. Co., 11 N. Y. 554; 
Commercial Ins. Co. v. Robinson, 64 Ill. 265. 


G. G. Vest and Philips ¢ Jackson for respondent. 
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Henry, J.—This is an action on a policy of insurance 
issued to plaintiff by defendant on the 14th day of Feb- 
ruary, 1878, on plaintiff’s dwelling house in the city of 
Sedalia, by which defendant, in consideration of $45 paid 
by plaintiff, agreed to make good to her all such immediate 
loss or damage not exceeding $2,000, as should happen by 
fire to said house from the 14th day of February, 1873, at 
12 o’clock noon to the 14th day of February, 1874, at 
12 o’clock noon. On the 26th day of October. 1873, said 
property was totally destroyed by fire, an] this action was 
to recover of defendant the amount for which the property 
was insured. A motion to set aside non-suit taken with 
leave was overruled, and plaintiff appealed. It was stip- 
ulated in the policy that: “If the premises become unoc- 
cupied without the assent of the company indorsed hereon, 
then, and in every such case, the policy shall be void.” 
What is the meaning of the term “unoccupied” as 
employed in that clause of the policy? This is the prin- 
cipal question for determination. About two weeks before 
the fire the plaintiff went to Kansas City, Msssouri, to 
reside, and lived there until after the fire. She shipped a 
car load of her furniture to the latter place, and left about. 
$300 worth in the house, and instructed one Barnard to 
sell it, except a bed-room set, and also to rent the house. 
Joseph Southwick was left in possession, with instructions 
to remain in possession and sleep in the house until he 
could rent it. DeLaney was to rent the house. Southwick 
went to Kansas City three or four days before, and was 
there when the fire occurred. He left no one in the house, 
but told DeLaney, with whom he left the keys, except the 
key of the room he had slept in, to take charge of the 
house and rent it if he could before he returned. The 
above is the testimony of plaintiff and Southwick. Her 
evidence is somewhat contradictory as to whom she gave 
authority to let the house. 
On these facts the question arises, was the house unoc- 
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cupied when it was burned? If it was, she was not entitled 
to recover. “Occupation of a dwelling house is living in 
it.” Paine v. Ag. Ins. Co.,5 N. Y.8.C. R. (Thomp. & Cook) 
619. “A fair and reasonable construction of the language 
‘vacant and unoccupied’ is, that it should be without an 
occupant—without any person living in it.” 78 Ill. 169. 
Speaking of a dwelling house and barn, Colt, J., in Ash- 
worth v. Builders Ins. Co., 112 Mass. 422, observed: “ Oc- 
cupancy, as applied tosuch buildings, implies an actual use 
of the house as a dwelling place, and such use of the barn 
as is ordinarily incident to a barn belonging to an occupied 
house, or at least something more than a use of it for stor- 
age. The insurer has a right, by the terms of the policy, 
to the care and supervision which is involved in such an 
occupancy,” citing Keith v. Quincy Mutual Fire Ins. Co., 10 
Allen 228. In Wood on Insurance, p. 164, the above ob- 
servations of Colt, J., are quoted and approved. In Puine 
v. Ag. Ins. Co.,5 N. Y. 8. C. 619, it was said, that “ occu- 
pation of a dwelling house is living in it, not mere super- 
vision over it, and while a person need not live in it every 
moment, there must not be a cessation of occupancy for 
any considerable portion of time.” On page 181, Mr. 
Wood says: “A practical occupancy consistent with the 
purposes for which it was insured is intended, and an oc- 
cupancy that measurably lessens the vigilance and care 
that would be incident to its use for such purposes, is not 
an occupancy within the meaning of the term as_ thus 
employed.” Wood on Fire lus. In Whitney v. Black Ricer 
Ins. Co., 9 Hun (N. Y.) 89, it was held that “the words 
‘vacant and unoccupied’ must be construed with reference 
to the kind of structure or building on the premises. Oc- 
cupation of a dwelling house is living in it.” In Keith v. 
Quincy Ins. Co.,10 Allen 228, the suit was on a policy in- 
suring a trip-hammer shop and machiuery therein, and the 
policy contained a provision that if the building remained 
unoccupied for the period of thirty days without notice to 
the company, the policy should be void.” The facts were, 
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that for more than thirty days before the loss, the shop was 
unoccupied for the business, but the tools and machinery 
were there, and the plaintiff’s son went through the shop 
almost every day to see that everything was right. And 
an instruction that these facts did not constitute occupancy , 
but that some practical use must have been made of the 
building, was approved by the Supreme Court of Massa- 
chusetts. Counsel for appellant say that this case has been 
qualified, but as we have seen in Ashworth v. The Builders 
Ins. Co., 112 Mass. 422, it was cited in support of the doc- 
trine enunciated there. 

Applying the doctrines of fhe above cited cases to 
this, it is clear that, within the meaning of the clause un- 
der considerations, the premises insured were unoccupied 
from the time plaintiff went to Kansas City until the fire 
occurred. In the trip-hammer case the tools and machin- 
ery were left in the shop, and plaiutiff’s son went through 
the building nearly every day to see that all was right. In 
Paine v. Ag. Ins.Co.,5 T. & C.5 N. Y., the party who resided 
in the house left all his furniture there, and, although ab- 
seut five or six weeks, frequently returned and looked after 
the house, and a person living near by visited the house 
frequently, and maintained a general supervision over it, yet 
it was held that the assured could not recover. When this 
policy was issued, the plaintiff kept what witnesses called 
a “ Ladies’ Boarding House,” and had eight girls with her. 
After she left the premises, there was no one living in it. 
She lived in Kansas City, and Southwick was, by her, in- 
structed to sleep in the house, but he did not sleep in it 
after Wednes:Jay night next preceding the Saturday night 
of the fire. His sleeping there at night was not an occu- 
pation of the house within the meaning of the policy. Ile 
did not occupy the house during the day. It is true that 
there is more danger from incendiaries at night than in 
the day time, but dwelling houses unoccapied during the 
day are in more danger from that class than when occupied, 
and the abandonment of the premises by plaintiff dimin- 
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ished the security against the destruction of the house by 
fire. 

It will be observed that the condition avoids the policy 
if the premises become unoccupied, without regard to the 
period of time that they remain unoccupied, therein differ- 
ing from the cases cited; and giving it a liberal construc- 
tion, while the temporary absence of the entire family for 
a day, or a few days, might not avoid the policy, yet if the 
family occupying the house abandon it, as in this case, for 
another residence, requesting a person to sleep there until 
it should be rented, and such person leaves the place sev- 
eral days before the fire occurs and remains away until it 
is consumed by fire, with what propriety can it be said that 
it was “ occupied” when burned? If the absence of plain- 
tiff had been for a visit, and not to change her residence, 
the case might (we do not say would) be different. “Oc- 
eupation of a dwelling house is living in it.” “A mere 
supervision over it is not sufficient.” It was plaintiff’s 
business, under the policy, to see that the house was occu- 
pied. If she had put a tenant in possession under a 
lease for a month, or a year, and four days previous to the 
tire the tenant had vacated the premises and takeu another 
house, her agreement with that tenant svould not have 
availed her in a suit with the insurance company. So her 
instructions to Southwick, admitting that the observance 
of them by him would have saved the policy, cannot avail 
her, if with or without her consent, he did vacate the prem- 
ises several days before they were burned. He slept there 
at night when in Sedalia, but did not take his meals there ; 
was not there during the day. He was not living in the 
house, and this is not the case of an occupant of the house 
who was but temporarily absent when the fire occurred ; 
and the circuit court did not err in holding that the house 
was unoccupied when burned. 

The fourth instruction asked by plaintiff, which, it is 
alleged, was refused by the court, is on the margin so 
marked, but in the body of the bill of exceptions it is 
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shown that it was given. It declared that every temporary 
absence does not constitute non-occupancy, and that if, 
when plaintiff removed from the premises to Kansas City, 
she left Southwick in possession with instructions to remain 
until he could rent the house, then such removal on her 
part was not a violation of the policy in regard to oc- 
cupancy. The mere fact of her removal would not have 
been a violation of that stipulation of the policy, but her 
removal from the premises and simply directing Southwick 
to remain there and sleep in the house, unless he did so (if 
that would) certainly did not obviate the effect of her va- 
cating it, and the court might properly have refused the 
instruction. It was calculated to mislead the jury into 
finding that the premises were occupied on the sole ground 
that plaintitf had given Southwick such instructions. 

The fifth asked by the plaintiff was erroneous, and the 
court did not err in refusing it. An offer to compromise 
never estops the party making it from setting up any legal 
defense or asserting any right to which the offer of com- 
promise relates. For the same reason the fifth instruction 
for defendant was properly given, nor was any error com- 
mitted on the trial which would warrant a reversal of the 
judgment. It is, therefore, affirmed. All concur. 





Situ et al., Administrators, v. Parts et al., Appellants. 


1. Referee’s Report: practice. Thecourt isnot bound to adopt or 
reject the report of a referee in toto; but may adopt it with modifi- 
cations. 

Promissory Note: coNnsIDERATION: ADMINISTRATION. A delin- 
quent administrator gave his own note in settlement of a demand 
against the estate of his intestate, upon an understanding that a 
suit then pending against him should be dismissed. The plaintiff 
afterwards refused to dismiss until the administrator should pay 
another demand which had been allowed against the estate. This 
was paid, and the suit was then dismissed. Held, that the exaction 


to 











616 SUPREME COURT OF MISSOURI, 





Smith v Paris. 


of this payment before carrying out the agreement to dismiss con- 
stituted no defense to an action on the note. 


Appeal from Greene Circuit Court.—Hon. W. F. Geiger, 
Judge. 


AFFIRMED. 


This was a suit upon a note made by defendant Paris 
with defendants Holland and Bigbee as sureties. The note 
was given in settlement of a demand which had been al- 
lowed against the estate of John Young deceased, of 
which Paris had been administrator. The defense was 
that the note had been given by Paris, who was an illit- 
erate man, under the mistaken belief that he had in Ins 
hands sufficient assets of the estate to pay the debt; that 
he had been led into this belief by errors in accounting 
committed by the officers of the probate court and his own 
counsel; that upon the showing made by the records of 
that court the plaintiff had wrongfully obtained an execu- 
tion which was levied on property of defendant Paris 
worth more than $50,000; that to prevent the sacrifice of 
this property he had given the note; that*as a further con- 
dition and consideration for the execution of the note, the 
plaintiff, through his attorney, Ellis, had agreed that a suit 
then pending, wherein one Headlee, as administrator de 
bonis non of Young, sued defendant Paris and the sureties 
in his administrator’s bond, should be dismissed, but after- 
wards, in violation of said agreement, Ellis had refused 
to cause the dismissal of said suit and it had not been dis- 
missed until defendant Paris had paid the claim of one 
Anderson against the estate of Young. 


J. C. Cravens for appellants. 
fF. S. Heffernan for respondents. 


Napton, J.—This case was sent back to the circuit 
court in 1873, (see Smith et al., v. Paris, 53 Mo. 274,) with 























OCTOBER TERM, 1879. 617 





Smith v. Paris. 


a view to let in the evidence offered by defendant to estab- 
lish the truth of his answer, which had been rejected by 
the circuit court. When the case was again called in the 
circuit court, it appearing to that court that the matters in 
issue involved the examination of long accounts as well 
as the entire business pertaining to the estate of John 
Young, deceased, of which Paris, the defendant, was ad- 
ministrator, the court appointed a referee, and he was 
required to investigate some forty-seven points of inquiry 
submitted by the court and report the evidence on them 
and his conclusions on the evidence. On the 30th day of 
July, 1875, the referee tiled his report, which included all 
the evidence taken before him, and his opinion in regard 
to all the points submitted to him. The amount of it was, 
that the administrator, Paris, was then chargeable with 
upwards of $15,000. 

On the Ist day of November, 1875, the defendants 
filed their exceptions to the report, which are as follows: 
‘¢The said report is incomplete, defective and unjust to de- 
tendants in this, that the referee fails to give Paris credit 
for the expenses of administration of said estate, amount- 
ing to about $3,373.32, as follows: 


Expenses of administration (** Ex. D.”) - $1,800 63 
Commission on $17,453.68 - - - - 872 69 
Attorneys’ fees, Sherwood and Young - 500 00 
Attorney’s fees, Bray - - - - - 200 00 

Total - - - - - - $3,373 32 


And fails to deduct such credits or any credits for ex- 
penses of administration from the money which the admin- 
istrator received. And in this: That the referee charges 
Paris with the sum of $993.50, profits by him made on 
the sule of the Boxley land, when the testimony shows 
that the administrator was charged in his inventory with 
the whole amount of the Boxley debt, and that he bought 
it in to gave the estate, and then let Mrs. Boxley have it 
for the amount of the debt and costs in the case. And in 
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this: The referee charges Paris with the sum of $1,478.43, 
as money in his hands belonging to the partnership estate 
of Young & Weaver, when it appears by the evidence that 
said partnership estate is not yet settled, and without any 
authority or direction from the court to inquire into the 
condition of said estate, and without there having been 
any order of any court of competent jurisdiction making 
distribution of the assets on hand. And in this: The 
referee fails to give the administrator credit for the amount 
paid by him to the bank of the State of Missouri, and 
Danforth and Sheppard and Roper and Barrett, which 
amounts were paid during the first year of his administra- 
tion, and afterwards allowed by the probate court as vouch- 
ers in his settlement, the same not having been presented 
for allowance before that time and classified, to-wit, the 
sum of $10,287.74, viz: 





G. R. Barrett - - - - - - $ 102 13 
W. F. Roper - - - - - - 15 00 
Bank of Missouri - - - - - 2,400 00 
Bank of Missouri - - - - - 700 00 
Bank of Missouri - - - - - 500 00 
Danforth, cashier - - - - - 2,620 00 
Sheppard, cashier - - - - - 746 00 
Interest to bank - - - - - 102 30 
Interest to bank - - - - - 101 55 

Total - - - - - - $10,287 74 


And in this: Because the evidence shows that it was 
a part of the consideration of said note sued on, that the 
suit of the State to use of Headlee, &c., v. Paris et al., was 
to be dismissed, and the same was prosecuted by the plaint- 
ifts, through their attorney, Ellis, for their benefit, and that 
the same was not dismissed, as agreed to be, for more than 
two years, and then only upon Paris paying $1,200, which 
amount Paris was compelled, and did pay, in order to ob- 
tain a dismissal of said suit, and which amount said Paris 
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should have credit for as against said demand sued on, and 
which the referee has not allowed. 

Defendants, therefore, moved the court, that the whole 
matter be recommitted to said referee with special instruc- 
tions to deduct from the amount of the inventory, as found 
in said report, the sums of $993.50 and $1,478.43, making 
a total of $2,471.93, being amount erroneously charged on 
the Boxley land andthe copartnership estate of Young & 
Weaver; and that he deduct from the amount of the in- 
ventory thus ascertained, the amount the administrator has 
paid out as costs and expenses of administration, and a 
commission of five per cent. on all sums paid out, and for 
attorneys’ fees, and for all sums paid out on first, second, 
third, fourth and fifth classes, and for all other sums by 
him paid out on demands against said estate in the first 
and second years of his administration, and which have 
been allowed him by the probate court in his settlements as 
credits on said estate, and in all other things that he be 
governed by the instructions heretofore given.” 

The court refused to refer the case back, and in Janu- 
ary, 1876, the following finding aud judgment were ren- 
dered: Now at this day comes on the motion of defendants 
asking that the said matter be referred back to said referee, 
and the court overrules said motion and refuses to re-refer 
the same. And the court finds upon examination of the 
testimony taken and returned by said referee, that the 
findings by him are incorrect in charging said Paris with 
profits made upon the sale of land to Boxley, but finds that 
said Paris collected in the settlement of the Boxley debt 
five per cent. attorneys’ fees upon said sum, to-wit: on $4,- 
888.00 in addition to said debt, and in his accounts has a 
credit for five per cent. paid for attorneys’ fees in said mat- 
ter, which he is not entitled to, and the court finds that 
said Paris paid costs and expenses of administration of 
said estate which the referee in his findings does not credit 
said Paris for, but the court finds that said referee does not 
in his findings charge said Paris with any interest that 
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accrued upon notes that were drawing interest after the 
date of the filing of his inventory, but only with such inter- 
est as had accrued up to the date of tiling said inventory ; 
and the court does not find that the claims which said 
Paris claims to have paid to Barrett, Roper, the Bank of 
Missouri, Danforth, cashier, or Sheppard, cashier, (if paid 
at all,) were ever allowed or classitied against said estate ; 
nor does the court find from the testimony that said last 
mentioned claims, if paid at all, were paid within one year 
after the granting of the first letters of administration 
upon said estate. It is, therefore, found that said Paris is 
not, as against the note sued on, entitled to be credited 
with said claims as payments in the fifth class of claims. 
The court finds that the claim which John P. Ellis required 
said Paris to pay, before he would dismiss the suit of 
Headlee v. Paris and his securities, was a claim of W. B. 
Anderson, in the fifth class of claims against said estate, 
which said estate was liable to pay, and said Paris has been 
credited in full for the same since he was compelled to pay 
it by said Ellis; that said Paris paid said Ellis $200 attor- 
ney’s fees in addition to said claims. The court does not, 
therefore, find that plaintiffs caused any damages to said 
Paris by reason of failure on the part of said Ellis to dis- 
miss said suit; and upon the evidence in the case, the court 
finds that said Paris, at the time of executing the note 
sued on, had in his hands a sufficient amount of assets of 
said estate to pay all demands in the fifth class, and that 
defendants, therefore, ought to pay the balance of said 
note and the interest thereon, which the court finds from 
an examination thereof, to be the sum of $5,733.84, after 
deducting said $200. It is, therefore, considered by the 
_ court that plaintiffs have and recover of and from said de- 
fendants suid sum of $5,733.84 and costs of suit, and that 
this judgment bear ten per cent. interest per annum. The 
usual ‘motions for a new trial and in arrest were made and 
overruled, and the case was brought here by appeal. 

It will be seen by a recurrence to the report of this 


rem 
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case in the 53rd volume, where the defense is set out in 
full, that it was with some hesitation that the case was re- 
manded, and that result was reached principally by the 
apparent duress under which the note was given, and the 
ignorance of defendant, though an administrator, of the 
true condition of the estate of Young, and the alleged 
mistake made by the probate court in their estimates of 
the funds in the hands of the defendant. It now appears 
from the finding of the referee, after a careful and minute 
investigation approved by the judge, and the subsequent 
finding of the court correcting some errors in the report, 
that there were ample funds in the hands of the adminis- 
trator to pay this and all other claims in the fifth class, 
and that the mistakes of the probate court were just the 
reverse of what they were alleged to be, mistakes not 
against the administrator, but in his favor. It will be ob- 
served that the defense in this case was an appeal to the 
equitable jurisdiction of the court, to relieve defendant from 
the payment of a note against which it was conceded he 
had no legal defense. 

The circuit judge, as the chancellor, might have dis- 
regarded the report of the referee entirely, or adopted such 
1 peverer’s re. Parts of it as seemed to him right, or modi- 
kon: practice. fied it and adopted it with corrections. The 
point made here, that the judge had no power to do other- 
wise than to adopt the findings of the referee in toto, or 
send it back for a re-examination and report, is without 
foundation. Itis not upon a footing with a verdict ina 
suit at law. It is a reference to what, in chancery, as it 
was before the adoption of the new practice act, was called 
a commissioner to report facts for the information of the 
chancellor. The case of Walton v. Walton, 17 Mo. 376, 
was decided under the revision of 1845, and is no longer 
applicable. 

The principal objection to the judgment of the 
court is, that it disregarded the finding of the referee 
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of the promise of the attorney, Ellis, to dis- 
Note: considera- miss the suit of Headlee, and the attor- 


2. PROMISSORY 


tion: administra- 


Gen. ney’s subsequent refusal to dismiss said suit 


until the defeudant paid a debt of $1,200 which he had 
subsequently received for collection from one Anderson. 
Notwithstanding the finding of the referee, the court, it is 
true, gave judgment against the defendant, and also gave, 
as it seems to me, very good reasons for attaching no im- 
portance to the fact found. It was a just claim against 
the estate and in the fifth class, and the defendant had the 
money to pay it, and was in duty bound to pay it. The 
only effect, therefore, of this coercive process of the attor- 
ney was to hasten the performance of an obligation which 
devolved on the defendant, and which he was bound to dis- 
charge whether the suit of Headlee was dismissed or not. 
He was simply coerced into the performance of his duty. 
The judgment must be affirmed. The other judges concur 
except Suerwoop, C. J., who, having been of counsel, did 
not sit. 


Tue State v. Broperick, Appellant. 


1. Bill of Exceptions: supiciat notice. This court cannot con- 
sider a bill of exceptions filed after the lapse of the term at which 
the motion for new trial was disposed of, unless the record shows 
that the filing was with consent of the adverse party. Todetermine 
whether it was filed after the term, judicial notice may be taken of 
the times fixed by statute for holding court. 

2. Larceny: empezztement. Section 15, page 514, Wag. Stat., ex- 
pressly authorizes a person indicted for larceny to be convicted of 
embezzlement. This statute was overlooked in State v. Stone, 68 Mo. 
101, which case is, for that reason, overruled. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


J. G. Lodge for appellant. 


ED tigen 
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J. L. Smith, Attorney-General, for the State. 


Suerwoop, C. J.—The defendant was indicted for the 
larceny of three mules, and on trial had, the jury returned 
the following verdict: ‘“ We,the jury in the case of the 
State of Missouri v. Martin Broderick and John Texas 
alias Charles H. Shobe, do find the defendant John Texas 
alias Charles H. Shobe not guilty of grand larceny as 
charged in the indictment. And we further find the de- 
fendant Martin Broderick guilty of embezzlement, and 
assess his punishment at two years in the penitentiary.” 

It is beyond our power to notice either the evidence 
or the instructions, hecause neither has been preserved by 
1. niu. or excer- @ bill of exceptions. What purports to be 
TIONS; judicial ‘ ° 
notice. such bill was filed at the May term, 1878, 
while the trial took place at the March term of that year, 
and the motion for a new trial was denied at the trial term, 
and, thereupon, defendant asked and obtained leave to file his 
bill of exceptions by the 6th of June next thereafter. But 
this permission was not assented to by the prosecuting at- 
torney, and such assent entered of record, and was, there- 
fore, valueless. State v. Duckworth, 68 Mo. 156. The bill 
purports to have been filed on the 6th day of June; but 
this was after the March term had passed and during the 
May term, and we can take judicial notice as to the times 
prescribed for holding courts. State v. Jeffors, 64 Mo. 376. 

Though we are thus precluded from looking into either 
the evidence or instructions, yet the verdict being a part of 
° tarceny: em. the record, (Bateson v. Clark, 37 Mo. 31,) we 
peemnenss can examine it, and having done so, decide 
whether it conforms to the law, and the oftense with which 
the defendant stands charged in the indictment. Looking 
at the verdict with this view, no error is perceived, for our 
statute expressly authorizes a person indicted for embez- 
zlement to be convicted of larceny, and vice versa. 1 Wag. 
Stat., § 15, p. 514; State v. Porter, 26 Mo. 201. This stat- 
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ute was overlooked in the case of the State v. Stone, 68 Mo. 
101, which, but for that statute, was correctly decided, as 
it proceeded on a theory in entire accord with the general 
principles governing criminal pleadings. We, therefore, 
overrule that case and affirm the judgment. All concur. 


BREEDEN’s ADMINISTRATOR, Plaintiff in Error, v. Feurt. 


Deceased Witness; revipence is admissible to show what testimony 
was given on a former trial by a witness since deceased, provided 
the adverse party had an opportunity to cross-examine him. 


Error to Daviess Circuit Court.—Hon. 8S. A. Ricuarpson, 
Judge. 


REVERSED. 
Hicklin & Saylor for plaintiff in error. 
Wm. M. Rush, Jr., for defendant in error. 


Hoven, J.—This was an action under the statute relat- 
ing to the claim and delivery of personal property, insti- 
tuted before a justice of the peace by Margaret J. Breeden 
to recover possession of a horse claimed by her as her 
separate property. Joseph R. Breeden, her husband, was 
joined as a nominal plaintiff. In the trial before the justice 
the plaintiff recovered judgment, and the defendant ap- 
pealed to the circuit court. Thereafter the plaintiff, Mar- 
garet J. Breeden, died, and the cause was revived in the 
circuit court in the name of her administrator, Thomas R. 
Shaw. At the trial in the circuit court the plaintiff Shaw 
proved by the justice, before whom the cause was originally 
tried, that Margaret J. Breeden was sworn as a witness 
and testified on the trial before him; and that the defend- 
ant was present in person and by attorney when she testi- 
fied. Thereupon the plaintiff offered to prove by said 
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justice what the testimony of said witness was on said trial 
as to the ownership of the horse sued for. This testimony 
was rejected by the court, and there was a verdict and 
judgment for the defendant. The testimony rejected by 
the court should have been admitted, inasmuch as it ap- 
peared that the defendant was present at the trial and had 
an opportunity to cross-examine the witness. 1 Greenleaf 
Ev., 163, et seq; Jaccard v. Anderson, 37 Mo. 91; Coughlin 
v. Hacussler, 50 Mo. 126; Parsons v. Parsons, 45 Mo. 265. 
The statute which prohibits a party from being a witness 
when the other party to the cause of action in issue and 
on trial is dead, has no application to a case like the present. 
The judgment will be reversed and the cause remanded. 
All concur. 


Tue State v. CHamBers, Appellant. 


1. Justice’s Docket, &c.: evipence. The identity of the docket 
and official papers of a justice of the peace may be established by 
the testimony of any competent witness. It is not necessary to call 
the justice. 

Constitutional Law: AMENDMENT or statutes. Section 34 of 
article 4 of the constitution of 1875, does not require that when 
some of the sections of an act are to be amended, the entire act 
shall be set forth in the amendatory act, but only that those sections 
as amended shall be set forth in full. 

The act of April 17th, 1877, amending the statute of 1865, in re- 
lation to the concurrent jurisdiction of circuit courts and justices of 
the peace in misdemeanor cases, conforms to this requirement. 
(Acts 1877, p. 281.) 

: SUBJECT OF ACT: TITLE OF act. The above act of 1877 is 
not obnoxious to section 28 of article 4 of the constitution. It con- 
tains but one subject, and that is clearly expressed in the title. 


4. Justice’s Docket Entries: evipence. The statute authorizing 
a certified transcript of justices’ judgments to be received in evidence 
does not provide the only method of provingsuch judgments. The 
original entry on the justice’s docket may be used. 


to 





40-70 
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Appeal from Greene Circuit Court—Hon. W. F. Getcerr, 
Judge. 


AFFIRMED. 
W. C. Price for appellant. 


J. L. Smith, Attorney-General, for the State. 


Norton, J.—Defendant, on the 16th day of October, 
1877, was arrested and brought before E. L. Dalrymple, 
a justice of the peace of Greene county, on a charge of 
petit larceny, and on his plea of guilty was fined $10. 
At the November term, 1878, of the Greene county circuit 
court, defendant was indicted for the second offense of 
petit larceny, upon which he was tried and convicted, and 
his punishment assessed to three years imprisonment in the 
penitentiary. Motions for new trial and in arrest of judg- 
ment having been overruled, he appeals to this court. 

It appearing on the trial that the justice of the peace 
before whom defendant was first convicted, was temporarily 
absent from the State, evidence was offered by the State 
identifying a certain book then in court, as being the 
docket of said justice, and also identifying the complaint 
filed before said justice and the warrant issued thereon for 
the arrest of defendant. This evidence, as well as the 
docket, complaint and warrant so identified, was received 
by the court against defendant’s objection. It is insisted 
that said evidence ought not to have been received, first, 
because the docket of the justice could only be identified 
by the justice himself; second, because the act of 1877 
conferring jurisdiction on the justice to try the case was 
unconstitutional, and third, that as the statute authorized 
a certified transcript of a justice’s docket to be read as 
evidence, the original could not be so used. 

As to the first point, while it may be conceded that 
the evidence of the justice as to the fact of the book 
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1. sustice’s poce. then in court being his docket, would, per- 
®t, €c.: evidence. haps, have been more satisfactory than that 
of the constable who was an officer of his court and had 
his office in the same room with the justice, we can per- 
ceive no reason why the fact might not be established by 
such officer if he had actual knowledge of it. Hamilton rv. 
Wright, 4 Hawks (N. C.) 283; Sanborn v. School District, 
12 Minn. 17. 

It is contended that the act of 1877, (Acts 1877, 281,) 
under the authority of which the justice tried the defend- 
ee Se ant, is violative of section 34, article 4 of the 
Law: amend- constitution. A similar section in the con- 

stitution of 1865 was construed in the case 
of Mayor, £c., v. Trigg, 46 Mo. 288, to mean that when a 
whole act is amended it must be set forth and published 
in full, but that when a part of an act is amended the 
amendatory part need only be fully set out. The act of 
1877, supra, is in strict compliance with this construction. 
The title of said act is as follows: “An act to amend sec- 
tions 1, 3 and 11 of chapter 186 of the general statutes of 
Missouri, 1865, and to repeal section 2 of said chapter, 
being an act to give concurrent jurisdiction to circuit courts 
and justices of the peace in all cases of misdemeanors.” 

It provides as follows: “Section 1. Section 1 of 
chapter 186 of the general statutes of Missouri is hereby 
amended to read as follows; Section1. Hereafter circuit 
courts and justices of the peace shall have concurrent ju- 
risdiction in all cases of misdemeanors, except in cities 
having courts of exclusive criminal jurisdiction. Section 
2. Section 2 of said chapter 186 of the general statutes 
of Missouri, is hereby repealed. Section 3. Section 3 of 
said chapter 186 of the general statutes of Missouri, 1865, 
is hereby amended by striking out the words “ assault, 
battery, affray, or other breach of the peace,” in the third 
and fourth lines of said section, and inserting in lieu thereof 
the words “ a misdemeanor,” so that said section when so 
amended shall read as follows: Section 8. When a com- 
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plaint shall be made to a justice of the peace on the oath 
or affirmation of any person competent to testify against 
the accused that a misdemeanor has been, or is about to be 
committed, the justice shall forthwith issue a warrant for 
the arrest of the offender, which warrant shall be executed 
by the sheriff of the county, or constable of the township, 
or by some competent person specially deputed by the 
justice for the purpose. Section 4. Section 11 of said 
chapter 186, is hereby amended to read as follows: Sec- 
tion 11. Every person who shall be convicted under the 
provisions of this chapter shall be punished as follows: 
First, in cases of an assault, battery or attray, by a fine 
which shall not be less than $1, nor more than $100, ac- 
cording to the nature of the offense. Second, in all other 
cases of misdemeanor, as now provided by law.” 

lt will be observed that said sections 1, 3 and 11, as 
amended, are fully set out in the act. Section 3 of said 
act furnishes an illustration of what was intended to be 
forbidden by section 34, article 4 of the constitution. If 
said section had only contained the words “Section 3 of 
said chapter 186 is hereby amended by striking out the 
words ‘ assault, battery, affray or other breach of the peace’ 
in the third and fourth lines of said section, and inserting 
in lieu thereof the words ‘a misdemeanor,’ ” the amendment 
would have been in clear violation of said constitutional 
provision. The object of the prohibition from making 
amendments in such a way was to prevent the laws from 
becoming involved in the confusion which would neces- 
sarily result from such legislation; and to prevent the 
inconvenience it would occasion of hunting through vari- 
ous books to find the act amended and then apply to it the 
amendatory act to ascertain what the law as amended was. 
To prevent this it requires the entire act, when the amend- 
ment relutes to the entire act, to be set out in full, or when 
the amendment relates only to certain sections of an act to 
be amended, that only the sections as amended should be 
fully set out. The amendments made by the act of 1877 
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relate only to sections of another act, and the sections as 
amended being fully set in the amendatory act, the consti- 
tutional requirement is met and answered. 

It is also contended that the said act of 1877 is ob- 
noxious to section 28, article 4 of the constitution because 
3. -: subject it “contains more than one subject” which 
ofact: title of , ° 
act. is not “ clearly expressed in its title.” This, 
we think, isa misconception. The title of the act embraces 
but one subject and is declaratory of but one object, which 
is clearly expressed therein, and that is, that it is an act to 
give concurrent jurisdiction to circuit courts and justices 
of the peace in all cases of misdemeanors. This object is 
proposed to be accomplished by amending certain sections 
of chapter 186, and by repealing one other section thereof. 
The repeal of the section repealed and the amendment of 
those amended, was necessary to accomplish the object em- 
braced in the title. City v. Tiefel, 42 Mo. 576. 

We see no force in the third point made by defendant’s 
counsel that because the statute provides that a certified 
* gustice's pock- transcript of a judgment may be received in 
dence. evidence, therefore the original docket of 
which the certified transcript is but au exemplification, can- 
not likewise be received. Judgment affirmed, in which all 
concur. 





Tue Wyanpotre, Kansas Crry & Nortuwestern Ratiway 
Company, Appellant, v. WaAupo. 


1. Eminent Domain: RAILROAD: DAMAGES: BENEFITS. In estimat- 
ing the damages growing out of the condemnation of a right of way 
for a railroad, the jury should consider the quantity and value of 
the land taken, and the damage to the tract of which it forms part 
by reason of the road running through it, and from the sum of 
these should deduct the benefits, if any, peculiar to that tract, aris- 

ing from the running of the road through it; and by peculiar ben- 

efits is meant such benefits derived from the location of the road 
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as are not common to it andthe other land in the same neighbor- 
hood. (Quincy, Mo. & Pac. R. R. Co. v. Ridge, 57 Mo. 601.) 

2. Instructions. It is not error to refuse an instruction, the sub- 
stance of which is embraced in one already given, or which as- 
sumes as a fact a matter as to which the evidence is conflicting. 

38. Eminent Domain: RAILROAD: DAMAGES TO ENTIRETRACT. Where 
a tract of land consists of several parcels all connected and consti- 
tuting one body, the jury, in estimating the damages sustained by 
the owner by reason of the condemnation of a right of way fora 
railroad across the tract, should consider the injury to the whole 
and not simply the injury to the parcels touched by the road. 





Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 
Judge. — 


AFFIRMED. 


The defendant’s land consisted of several parcels, all 
of which were connected together so as to form one tract, 
but some of which were not touched by the plaintiff’s 
road. 


Scammon § Reiger for appellant. 
Gates § Wallace and Comingo § Slover for respondent. 


Henry, J.—This was a proceeding to condemn certain 
land of defendant for railroad purposes. Commissioners 
were appoiuted in pursuance of the statute to assess the 
damages to defendant, and on objections made by him, the 
report was set aside and a jury summoned, which assessed 
his damages at $1,000, and from the judgment of the circuit 
court on said verdict, plaintiff has appealed. Defendant’s 
tract consisted of about 400 acres, and the right of way 
which plaintiff sought to obtain, ran diagonally through 
it. The evidence as to the damage plaintiff would sustain 
by running the road through his land, was conflicting, but 
no objections were made or exceptions saved with respect 
to the evidence. We will not undertake to say whether 
the damages allowed were excessive or not. The only 
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alleged errors, therefore, to be considered are the giving 
and refusing instructions. : 

For the defendant the court gave the following in- 
structions: “In estimating the damages to the land in 
controversy, the jury will consider the quantity and value of 
the land taken by the railroad company for a right of way, 
and the damages to the whole tract by reason of the road 
running through it, and deduct from these amounts the 
benefits, if any, peculiar to the said tract of land, arising 
from the running of the road through the same. And by 
peculiar benefits to that land is meant such benefits as that 
land derives from the location of the road through it as 
are not common to the other land in the same neighbor- 
hood.” 

For the plaintiff the court gave the following instruc- 
tions: 1. “ The jury are instructed that, from all the facts 
and circumstances of this case, it is for you to determine 
what, if any, damages the said Waldo sustained by reason 
of the appropriation of a part of his said lands for a rail- 
road _~— nd such damages are to be his actual damages to 
said lands through which the road is located, estimated at 
the time of taking the same; and such inconveniences, if 
any, a3 are common to other persons and lands in the same 
neighborhood are not to be taken into such estimate; and 
if, from the evidence, you believe that a part of Waldo’s 
lands, over which the road is located, are wet, low or swampy 
lands, and that by reason ef the location of the railroad 
over the same, the same or a part were drained or thereby 
made more valuable, then such advantages should be taken 
into consideration and in diminution of the damages to be 
awarded.” 

3. “The court instructs the jury that in estimating 
the amount of damages, if any, to be awarded by them to 
the defendant, Waldo, they will not consider such incon- - 
veniences to him as are the consequence of the lawful and 
proper use of the plaintiff’s railway and are common to 
the other land owners in the neighborhood, portions of 
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whose lands are not taken, such as the blowing of whistles, 
the noise of trains and the liability of either to frighten 
farm animals and the like.” 

The following asked by plaintiff was refused: 2. “The 
court instructs the jury that, in estimating the damages 
accruing to the defendant, Waldo, they will consider and 
deduct the peculiar direct benefits derived by the defend- 
ant from the running of plaintiff’s road over his land, and 
that they will bring in no verdict for the defendant unless 
they find that the resulting damages exceed these benefits.” 

The first instruction for the defendant is an exact copy 
of one passed upon and approved by this court in Quincy, 
Lemixextpo 0. f Pac. R. R. Co. e. Ridge, 57 Mo. 601. 
Gamases’ Deus, The court there observed: ‘This instruc- 
_ tion was in substantial conformity with the 
principles declared in former decisions by this court, and 
was properly given,” citing Pacific R. R. Co. v. Chrystal, 25 
Mo. 544, and Lee v. Tebo § Neosho R. R. Co., 53 Mo. 178. 

The substance of the second instruction asked by 
plaintiff and refused, was embraced in the first given for } 
2. isstauctions. defendant, in which the jury were told that 
they would allow defendant for damages to the whole tract, 
&c., “and deduct from these amounts the benefits, if any, 
peculiar to the said tract of land arising from the running 
of the road through the same.” The refused instruction 
was also objectionable in assuming that defendant’s land 
derived peculiar benefits from the running of plaintiff’s 
road overit. The evidence on that point was conflicting, 
and the fact could not, therefore, be assumed by the court 
in an instruction to the jury. 

The position of appellant, with regard to the first in- 
struction, that it was erroneous in that it authorized the 
3. Eminent po. JUry to assess damages to lands that were not 
jamages teenie touched by the road, is untenable. It would 
cus confine the jury, in the assessment of dam- 
ages, to the specific strip condemned for a right of way, 
If the other lands through which it did not pass were en- 
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tirely disconnected from the tract through which it passed, 
the argument would be sound. But here were 400 acres 
all connected and constituting one tract, through which the 
road runs diagonally, and the jury were properly instructed 
on the subject. Judgment affirmed. All concur.* 


*The instruction given for the defendant in this case was again 
approved by the court in the case of the same plaintiff v. Rummel, decided 
at the same time with this, Henry, J., delivering the opinion. 


Tue Strate v. Bett et al., Appellants. . 


1. Practice: instructions; evipence. Under the present system of 
practice it would be improper to instruct the jury that admissions 
made by the accused are regarded as the very weakest character of 
testimony, and should be received with the greatest caution. It is 
not for the court to instruct the jury as to the weight or sufficiency 
of evidence. 

2. Practice, Criminal: rempoRARY ABSENCE OF PRISONER DURING 
TRIAL. The fact that one of the defendants in a criminal case was 
absent from the court room for a few minutes while the prosecuting 
attorney was making the closing argument for the State, will not 
vitiate the verdict. 

: TEMPORARY ABSENCE OF JuROR. Theabsence of a jurorfrom 

the box for a few minutes during a temporary suspension of pro- 

ceedings in a criminal case, will not vitiate the verdict. 





Appeal from Newton Circuit Court. The case was tried be- 
fore P. H. Epwarps, Esg., sitting as Temporary Judge. 


AFFIRMED. 
A. J. Ilarbison for appellants. 
J. I. Smith, Attorney-General, for the State. 


Napton, J.—This was an indictment for burglary and 
larceny upon which there was a conviction and sentence 
of the court to five years imprisonment in the peniten- 
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tiary. The points relied on for a reversal of the judgment 
are, Ist. That an instruction asked by the counsel for de- 
fendants was refused. 2nd. That the record does not 
show affirmatively that the defendants were present during 
the entire trial. 3rd. That one of the jurors separated 
from the others during the trial without leave of the court 
or the consent of the defendants. 

First, The instruction refused was this: “The court 
instructs the jury that the admissions made by the accused 
1. practice: in- are regarded in law as the very weakest char- 
structions; evi- , . : 
dence. acter of testimony, and should be received by 
the jury with the greatest caution.” In regard to such an 
instruction Judge Wagner, in State r. Hundley, 46 Mo. 421, 
remarks: “The instruction might find countenance and 
support where the old system of practice prevails, and 
where it is permissible for the court to make comments on 
the evidence and instruct the jury as to its sufficiency and 
weight. But under our statute the whole rule is changed, 
and comments by the court are wholly forbidden. (2 Wag. 
Stat., § 30, p. 1106.) Since the adoption of this clause in 
the statute the ruling has been uniform, and there is hardly 
a volume of the reports in which it is not laid down that 
it is error for a court to instruct a jury upon the weight or 
sufficiency of evidence.” The doctrine is repeated in State 
v. Smith, 53 Mo. 267, in State cv. Breeden, 58 Mo. 507, and 
in State v. Harris, 59 Mo. 550. 

Second. The bill of exceptions states that defendant 
Bell was absent for a few minutes while the prosecuting 
attorney was making the closing argument for the State. 
This was held in the case of the State v. Grate, 68 Mo. 26, 
to be no ground for a reversal of the judgment. 

Third. The agreed facts in regard to this point, are, 
that one of the jurors, Mr. Ragsdale, having, atter the evi- 
dence had concluded and the argument for defendants 
closed, and before the State began the closing argument, 
separated himself from the jury without the knowledge or 
consent of the court or defendants, for a few minutes, and 
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just as the prosecuting attorney commenced his final argu- 
ment, the court discovered the absence of the juror, and 
the prosecuting attorney did not proceed until the juror 
returned to the panel; that said juror went out of the 
court room by himself. In the case of the State v. Igo, 21 
Mo. 460, this subject is discussed, and the authorities, both 
in England and this country, reviewed by Judge Leonard, 
and the ruling in Whitney v. State, 8 Mo. 165, approved ; 
and the case of the State v. Carlisle, 57 Mo. 102, takes the 
broad ground that “the separation of a jury in a criminal 
case will not vitiate their verdict, unless it further appears 
that they have been tampered with or have been guilty of 
some improper conduct.” These being the only points 
suggested, the judgment of the circuit court must be af- 
firmed. The other judges concur. 





Tue State v. WELLS, Appellant. 


1. Public Roads: ritLe sy user. Ten years adverse occupancy and 
use of a road by the public, acquiesced in by the owner, will vest 
in the public an easement in the road and cause it to become a 
highway. 

: DISCONTINUANCE BY COUNTY couRT. The county court can 
discontinue or vacate a public road only after a proper proceeding 
had in the manner pointed out by the statute. It cannot by its 
mere order or by instructions to the road overseer divest the rights 
of the public, whether they were acquired by dedication or by ad- 
verse possession. 

3. ———: OBSTRUCTION: SCIENTER. It is no defense to a prosecution 
for obstructing a public highway, that the defendant did not know 
that the highway was legally established. 





Appeal from Jackson Criminal Court.—Hon. H. P. Wurrs, 
Judge. 


AFFIRMED. 


Kagy & Rucker for appellant. 
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1. If a road was established at all, it must have been 
done by the county court, and under the statute in force 
at the time. R. 8. 1855, p. 1390, § 15. The action of the 
court should appear of record. R. 8. 1855, p. 536, § 23; 
Medlin v. Platie Co.,8 Mo. 235; Milan v. Pemberton, 12 Mo. 
599. There being no proof that any such record had been 
made and lost, parol evidence of the existence of the road 
was inadmissible. Parry v. Walser, 57 Mo. 169; Foulk r. 
Colburn, 48 Mo. 225. 

2. A road may be established, we admit, by prescrip- 
tion, but there is no evidence of that in this case, and no 
evidence of such a dedication and acceptance as the law re- 
quires. Mo. Institute v. How, 27 Mo. 211; State v. Young, 
27 Mo. 259; State v. Culver, 65 Mo. 607. Nor is there any 
evidence that defendant knew that the road was used and 
acquiesced in it. Notice is necessary. Daniels v. R. R. 
Co., 35 Iowa 129; Warner v. Jacksonville, 15 Ill. 237; Watt 
v. Trapp, 2 Rich. 136; Harding v. Jasper, 14 Cal. 642; Hutto 
v. Tindall, 6 Rich. 396; Hogg v. Gill, 1 MeMull. 329; Scott 
v. State, 1 Sneed 629; Hewins v. Smith, 11 Met. 241; Gib. 
son v. Durham, 3 Rich. 85; Stacey v. Biller, 14 Mo. 478; 
State v. K. C., St. Jo. § C. B. R. R. Co., 45 Towa 139. ] 

8. The maxim ignorantia facti excusat has direct ap- 
plication here. It nowhere appears in the evidence that 
the defendant had any knowledge of the existence of a 
legally established road. Regina rv. Langford, Car. & Marsh. 
602, 605; Goforth v. State, 8 Humph. 37. 





J. I,. Smith, Attorney-General, for the State. 


No deed or express grant is necessary to a dedication 
of land to public use. It may be proved by any evidence 
which shows the intention of the owner of the land to 
make such dedication. Rutherford v. Taylor, 38 Mo. 315, 
Long use by the public, without objection on the part of 
the owner, is of itself evidence of a dedication. Cincinnati 
v. White, 6 Peters 431; Carlin rv. Paul, 11 Mo. 32; Gam- 
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ble v. St. Louis, 12 Mo. 618; Onstott v. Murray, 22 Iowa 
457. If the public, with the knowledge of the owner, has 
claimed and continuously exercised the right of using land 
for a public highway, for a period equal to that fixed by 
the statute for bringing actions of ejectment, their right 
to the highway as against such owner is complete. State 
v. Young, 27 Mo. 259; State v. Culver, 65 Mo. 607; State v. 
Walters, 69 Mo. 463. 


Suerwoop, C. J.—The defendant was indicted for ob- 
structing a public road, and convicted. 

Even if we concede that twenty years use of a road 
by the public, is necessary to confer an easement, the testi- 
1 pusuic roaps: MOny is ample for that purpose, one of the 
tule by user. —_ witnesses testifying that there had been a 
road on the land now owned by defendant for twenty years. 
And another witness testified that he.had known the road 
in question as a road for about thirty-seven years, and that 
it had been worked. It is true this witness also stated that 
the road had been “changed in some places,” but this we 
regard as unimportant, for the reason that no such change 
appears to have occurred in the road where it runs through 
defendant’s land, nor that such change took place within 
twenty years before the indictment was found. The sub- 
ject now being considered has been recently and extensively 
discussed in the State v. Culver,65 Mo. 607, and in the State 
v. Walters,69 Mo. 463. In the latter case the doctrine is 
maintained that “the public may acquire the right to the 
use of a road or easement on the land of another, when 
such road has been established in accordance with statutory 
enactments, on land condemned for that purpose, or when 
the owner of the land has by some unequivocal act made 
a dedication of it to the public, or frora long use of a road 
as such by the public, acquiesced in by the owner, and ad- 
verse occupancy and use of the same for a period of time 
equal to that prescribed by the statute of limitation for 
bringing actions of ejectment.” So that ten years adverse 
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occupancy and use of a road by the public would be sufli- 
cient, if acquiesced in by the owner, to vest in the public 
an easement in the road and cause it to become a highway. 

If there had been such a dedication or adverse posses- 
sion of the road as above contemplated, it was altogether 
z, -——:diseon- immaterial that the county court refused to 
tinuance by coun- ‘ c 
ty court. relocate the road, for the reason that “it had 
no knowledge of the establishment of the road sought to 
be changed.” Nor was it of any consequence that the 
county court instructed the road overseer not to do any- 
thing to recognize the road as a public road, because it was 
not such aroad. The vested rights of the public, if any 
had been acquired, could not be divested by the failure of 
the county court to give recognition to the road as a pub- 
lic one. The county court, upen proper proceedings had, 
may discontinue or vacate a road, but this can only be ac- 
complished in the method the statute designates. 

It makes not the slightest difference in this case 
whether the defendant had any knowledge of the fact that 
. obstruc. the road was legally established or not. The 
wen. offense with which he was charged is a mis- 
demeanor, and in that class of offenses, the intent which 
prompts the act, possesses no significance. Howell v. Stew- 
art, 54 Mo. 400. The judgment is affirmed. All concur. 





3 


TrmBeRMAN et al., Plaintiffs in Error, v. CRADDOCK. 


Broker, when entitled to Compensation. A broker employed to 
effect a sale is entitled to compensation if he is the procuring cause 
of negotiations which result ia a sale, even though the negotiation 
are conducted and concluded by the parties principal in person. 


Error to Jackson Circuit Court—Hon. 8. H. Woopson, 
Judge. 


REVERSED. 
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Stephen P. Twiss for plaintiffs in error, cited in argu- 
ment Tyler v. Parr, 52 Mo. 249; Bell v. Kaiser, 50 Mo. 150; 
Woods v. Stephens, 46 Mo. 555. 


F. M. Black for defendant in error. 


Hovaeu, J.—This was an action on an express contract, 
by which, as it was alleged, the defendant promised to pay 
to the plaintiffs, a real estate firm in the city of St. Louis, 
the sum of $1,000 for effecting an exchange of a stock of 
goods belonging to the defendant, for real property in 
Kansas City. Timberman, one of the plaintiffs, went with 
the defendant to Kansas City and remained with him there 
about eight days, boarding at the same hotel with him and 
occupying the same bed. There was testimony tending to 
show that it was agreed between Timberman and the de- 
fendant, before they left St. Louis, that the defendant was 
to pay to the plaintiffs $1,000 if any trade was made, and 
that defendant had frequently admitted his liability; that 
Timberman introduced the defendant to the firm of Smith 
& Green, real estate brokers at Kansas City, and the agents 
of St. Clair & Vincent who were the owners of the prop- 
erty for which the defendant exchanged his goods; that 
Timberman brought St. Clair to the office of Smith & 
Green to see the defendant, and sent word to Vincent, who 
was in Jasper county, requesting him to come to Kansas 
City; that while at Kansas City Timberman acted for the 
defendant and in his interest; that be had frequent con- 
versations with St. Clair & Vincent, and also with their 
agents, Smith & Green, concerning the trade, and was 
present when it was consummated and the agreement of 
exchange was signed by Craddock and by St. Clair & Vin- 
cent. The testimony for the defendant tended to show 
that the agreement at St. Louis was, that he would give 
plaintiffs $1,000 if they would make a satisfactory exchange 
of his goods for certain real property in Kansas City, 
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known as the Hill Mill property; that defendant and Tim- 
berman went to Kansas City, but failed to make said ex- 
change, and that while there defendant himself negotiated 
a trade with St. Clair & Vincent, through Smith & Green, 
and that defendant at no time agreed to pay Timberman 
$1,000 on account of the exchange with Vincent & Bt. 
Clair. 

At the request of the plaintiffs the court instructed 
the jury as follows: “If the evidence shows that on and 
previous to the 20th day of February, 1875, James R. Tim- 
berman, John W. Fretwell and Nelson C. Orear were part- 
ners under the firm name of James R. Timberman & Co., 
and real estate brokers, and said firm were the agents of 
the defendant, or engaged or employed by the defendant 
to negotiate a sale or exchange for him, of his property, 
and that they as such agents were the procuring cause 
of negotiations between defendant and Vincent & St. 
Clair which resulted in an exchange of defendant’s prop- 
erty, for other property, then these plaintiffs, if you find 
they are the owners of the claim sued upon and partners 
under the firm name of J. R. Timberman & Co., and 
that defendant promised and agreed to give the former 
firm of James R. Timberman & Co., composed of James R. 
Timberman, John W. Fretwell and Nelson C. Orear, $1,000 
to negotiate, or for having negotiated said trade or ex- 
change, are entitled to a verdict of $1,000, even though the 
evidence may show that the negotiations resulting in said 
exchange or trade were between the defendant and the 
agents of Vincent & St. Clair for that purpose, or with them 
and Vincent & St. Clair together.” 

Three instructions were given for the defendant, the 
first of which is as follows: “The jury are instructed that 
before they can find for the plaintiffs they must believe 
from the evidence, that Timberman & Co. did negotiate 
and make the sale and exchange of the goods with Charles 
H. Vincent for the lands and notes, and that the defendant 
agreed with said Timberman & Co. to pay to them the sum 


* age 
ee Se eS —-? 








ee SS 








OCTOBER TERM, 1879. 641 


Van Note v. The Hannibal & St. Joseph Railroad Company. 








of $1,000 therefor, and unless such agreement is satisfac- 
torily established, plaintiffs cannot recover in this form of 
action.” This instruction is not in harmony with the de- 
cision of this court in Tyler v. Parr, 52 Mo. 249, and is also 
in conflict with the instruction given for plaintiff, which 
properly declares the law. Simmons v. Carrier, 60 Mo. 585. 
The judgment must be reversed and the cause remanded. 
All concur. 


Van Nore v. ‘l'une Hannipat & Sr. JosepH Rartroap Com- 
PANY, Appellant. 


Railroad: KILLING CATTLE AT PUBLIC CROssING. To maintain an action 
against a railroad company for the killing of cattle at the crossing 
of a public highway, founded on section 38 of the railroad law, 
(Wag. Stat., p. 310; R. S., 2 806,) it is not sufficient to show that the 
whistle was not sounded as required by that section. It must ap- 
pear that neither was the whistle sounded nor the bell rung. 


Appeal from Caldwell Circuit Court.—Hon. E. J. Broappvs, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 
W. W. Chapel for respondent. 


Norton, J.—This is an action to recover damages for 
the alleged negligence of defendant in killing plaintiff’s 
cow. Upontrial of the cause in the Caldwell circuit court 
judgment was rendered for plaintiff, from which defendant 
has appealed to this court. The evidence offered on the 
trial tended to prove that the cow was killed at the cross- 
ing of a public highway by one of defendant’s locomotives, 
and that as the train approached said crossing the whistle 


wus not sounded until the train approached within from 
41—70 
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four to six rods of said crossing. There was no evidence 
offered as to whether the bell was rung or not, nor is there 
any evidence tending to show that it was not rung. At 
the close of the evidence defendant offered ademurrer to the 
sume and asked the court to instruct the jury that plaintiff 
on the evidence could not recover. The instruction was 
refused, and for this action of the court defendant asks a 
reversal of the judgment. It is provided in section 38, 
Wag. Stat., 310, that a bell shall be placed on each loco- 
motive, and be rung at a distance of at least eighty rods 
from the place where the railroad shall cross any traveled 
public road, and be kept ringing until it shall have crossed 
such road; or a steam whistle shall be attached to each 
locomotive and shall be sounded at least eighty rods from the 
crossing, * * and be sounded at intervals until it 
shall have passed such crossing. Itis also provided that 
for the neglect of a railroad company to comply with this 
provision, it shall be liable for all damages sustained by 
any person by reason of such neglect. To make a railroad 
company liable under this section it must be shown by the 
party claiming damages that the corporation neither rung 
its bell nor sounded its whistle, and that by reason of such 
neglect the damages resulted. It may be true, as the evi- 
dence offered tended to show, that defendant did not sound 
the whistle as required by law, and yet if the bell was rung 
as required the defendant would not be liable. The law 
would be complied with if the company either rung the 
bell or sounded the whistle, and the failure of plaintiff to 
offer any evidence tending to show that defendant neg- 
lected to ring the bell, clearly entitled defendant to the in- 
struction asked, and for the refusal of the court to give it, 
the judgment will be reversed and the cause remanded, in 
which all concur. 
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Tue Mecnanics Bank, Appellant, v. Taz VaLLey Packine 


CoMPANY. 


Bill of Exchange: ERASURE OF RESTRICTIVE INDORSSMENT WITHOUT 


DRAWER’S KNOWLEDGE: PAROL EVIDENCE. A drew upon Ba bill of 
exchange for the amount of a debt due him from B. The bill was 
made payable to the order of C, who indorsed it: “ Pay to D or 
order for collection for account of C.” B received the bill, erased 
the indorsement, and procured the discount of the bill at the plain- 
tiff bank. A afterwards received from B the proceeds of the dis- 
count. The bill not being paid, the plaintiff sued A, alleging that 
in procuring the discount B was acting asthe agent of A. Held, 
ist, That this could not be shown by parol evidence; 2nd, That the 
restrictive indorsement by C destroyed the negotiability of the bill, 
and operated as a mere authority to D to receive the proceeds for 
the use of A; 3rd, That the erasure of the indorsement, without 
the assent of A, destroyed the validity of the bill as to A, and 
plaintiff was bound to know that such was the effect when he dis- 
counted it. 








Appeal from St. Louis Court of Appeals. The case is re- 


AFFIRMED. 


Cline, 


ported at length in 4 Mo. App. 200. 


Jamison & Day for appellant. 


Glover & Shepley for respondent. 


Henry, J.—Levi Ashbrook & Co., of St. Louis, being 
indebted to the Valley Packing Company, the latter drew 
a bill of exchange at St. Joseph, Missouri, dated December 


11th, 1875, 


directed to said Ashbrook & Co., and request- 


ing them, ninety days after its date, to pay to the order of 


Joseph C. 


Hull, cashier of the First National Bank of St. 


Joseph, Missouri, $40,000. Upon said bill said Hull made 
the following indorsement: “Pay to James T. Howen- 
stein, cashier, or order, for collection, for account of the 
First National Bank of St. Joseph, Missouri. Joseph 
C. [lull, Cashier.” IZLowenstein was cashier of the Val- 


ley National Bank of St. Louis, Missouri. The bill was 
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ottered by Levi Ashbrook to plaintiff, the Mechanics Bank, 
for discount, and was by said bank discounted, and the 
proceeds placed to the credit of Ashbrook, and afterwards 
received by the Valley Packing Company. Across the re- 
stricted indorsement made by Hull, cashier, Ashbrook drew 
black lines, and in this condition it was received by the 
Mechanics Bank. At its maturity it was presented for 
payment, which was refused, and was then duly protested 
for non-payment, of which the parties to the bill were duly 
notified. . This suit was to recover of the Valley Packing 
Company as the drawer of the bill. 

It was alleged by plaintiff, who was not an indorsee 
of the bill, that’ Ashbrook was but the agent of defendant 
and the other parties, to get the bill discounted, and that 
the Valley Packing Company received the proceeds of the 
bill from Ashbrook & Co. under that agreement, and on 
that ground contended that defendant is liable. There 
was a verdict and judgment for defendant, from which an 
appeal was taken by plaintiff to the court of appeals, 
which aftirmed the judgment, and plaintiff has appealed 
to this court. The court of appeals held that plaintiff 
could not, by parol evidence, show the alleged contract be- 
tween Ashbrook and the Valley Packing Company ; that 
the indorsement by Hull was restrictive, and destroyed the 
negotiability of the bill and operated as a mere authority 
to the banker at St. Louis to receive the proceeds of the 
bill for the use of the drawer, and that the erasure of 
Hull’s indorsement, without the assent of the Valley Pack- 
ing Company, destroyed the validity of the draft as to that 
company, and plaintiff was bound to know that such was 
its effect when it discounted the bill. The case is reported 
in the 4th vol. of the court of appeals reports 200, and the 
opinion of that court so satisfactorily disposes of the ques- 
tions involved in the case, as to render any further com- 
ments by us unnecessary. The judgment of the court of 
appeals is affirmed. All concur. 




















OCTOBER TERM, 1879. 





Johnson County v. Gilkeson. 


Jounson County v. GILKEsON et al., Appellants. 


Principal and Surety: country scnoo. FunDs. The sureties in a bond 
given tothe county to secure the payment of public school funds, 
will not be exonerated from liability on the bond by failure of the 
county officers to enforce the obligation against the principal when 
required by the sureties. 


Appeal from Johnson Circuit Court.—Hon. F. P. Wriaut, 


AFFIRMED. 


Thirty days is the time fixed by statute within which 
the obligee in a bond, bill or note must proceed to enforce 
his demand against the principal obligor when so required 
by the surety. 


3896, 3897. 


John J. Cockrell for appellants. 


Wm. H. Brinker for respondent. 


Napron, J.—This was asuit against Gilkeson and Bram- 
mer, securities for one Swan on a bond given the county 
for the use of school township number 44, range 28, in 
1866. The defense on the part of Brammer was, that he 
gave notice to the plaintiff to sue or to foreclose a mortgage 
on Swan’s property, and by reason of the neglect of the 
county to do either within the thirty days after the notice, 
the debt was lost so far as the principal was concerned by 
his insolvency after the notice. 
the name of Eads, another security on the bond when it 
was signed, had been erased. 
the court found, as a matter of fact, that it was not true, 
and the evidence authorized the finding. 
question here is as to the first defense. 
already decided this question in two cases, (Cedar Co. v. 
Johnson, 50 Mo. 225, and Jasper Co. v. Shanks, 61 Mo. 382,) 


Another defense was, that 
In regard to this last defense 
And the only 


As this court has 


it is useless to look into the long list of authorities else- 
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where cited by the counsel for appellant. Whether this 
right claimed here is under our statute or at common law, 
the result is the same, since the court has declared that 
“one who becomes a surety on such public bonds must 
hold himself ready to pay it, if the principal fails; and if 
he fears his insolvency, he should pay the obligation and 
collect it, if he can, of his principal; but he will not be 
discharged on account of the neglect of public officers.” 
Judgment affirmed. The other judges concur. 


Tue Weep Sewrna Macuine Company v. Putierick et al., 
Appellants. 


1. Bond Substituted for lost Bond: surpen or PrRoor iN AcTION 
on. Inan action on a bond given in lieu of a bond which has been 
lost, with the understanding that the obligor shall not be held liable 
on the substituted bond unless the original cannot be found, the 
plaintiff cannot recover without proving that the original has not 
been found. 

2. Amendment of Pleadings. Under the circumstances disclosed 
in the record, the trial court committed no error in refusing per- 
mission to the defendant to file an amended answer during the trial. 


Appeal from Holt Circuit Court—Hon. H. 8. Kewwey, 
Judge. 


REVERSED. 
T. H. Parrish for appellants. 
Ewing, Pope & Hough tor respondent. 


Hoven, J.—This was a suit on a bond alleged to have 
been given to the plaintiff by one Charles R. Mosier, as 
principal, with the defendants as sureties, to secnre any 
indebtedness of said Mosier, to the plaintiff, which might 
arise out of his agency for said company. The bond sued 
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on was alleged to have been executed in lieu of a former 
bond given by the same parties, which had been lost. The 
terms and conditions of the original bond are specifically 
set forth in the petition, which then proceeds as follows: 
“Plaintiff further states that afterwards the said Charles 
R. Mosier, as such principal, and said Cyrus Philbrick and 
James T. Howell, defendants, as such securities, on the 
17th day of August, 1874, made, executed and delivered 
to the Weed Sewing Machine Company a duplicate bond 
of same date, tenor and effect as said lost bond, which is 
herewith filed ; and it was understood and agreed by the par- 
ties at the time, that the said duplicate bond should stand 
and be in lieu of said lost bond, and take the place thereof, 
unless the original bond was found, whereupon the said 
duplicate was to be returned to said defendants; but said 
plaintiff avers and alleges that said lost bond has never 
been found.” The petition then sets out the alleged breaches 
of said duplicate bond. The answer of the defendants de- 
nies each and every allegation of the petition. 

At the trial the duplicate bond was offered in evidence 
by the plaintiff, and the defendants objected to the reading 
of the same for the reason that it did not appear that the 
original bond was lost or had not been found, and was not 
now in the possession of the company; but the objection 
wis overruled by the court and the bond was read in evi- 
dence. The only testimony as to the loss of the original 
bond was the statement of a witness that he had procured 
the execution of the duplicate bond sued on, and that prior 
to taking said bond he had understood from the officers of 
the company that the original bond was lost. No testi- 
mony whatever was offered to show that it had not since 
been found. During the cross-examination of plaintift’s 
first witness, the defendants presented and asked leave to 
file an amended answer verified by affidavit, denying the 
execution of the bond sued on, The court refused to per- 
mit the amended answer to be filed, and the trial proceeded 
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upon the original answer and resulted. in a judgment for 
the plaintiff, from which the defendants have appealed. 

If the stipulations of the two bonds were precisely the 
same, it was of course immaterial upon which of them the 
1. ond susstr- plaintiff sought to hold the defendants liable. 
noxp: burden of But it was, ‘doubtless, owing to some sup- 
proof in action 
on. posed difference between the: two that it was 
agreed between the plaintiff and the defendants that the 
defendants should not be held liable on the duplicate, unless 
the original could not be found. The effort of the defend- 
ants at the trial to show that there were conditions in the 
duplicate which were not in the original, would seem to 
favor this view. However this may be, as it was stated in 
the petition to be the agreement of the parties that the 
defendants were not to be liable on the duplicate unless the 
original could not be found, and as it was further averred 
that said original bond had never been found, it became 
material to prove that fact, and without some evidence 
thereof, the plaintiff was not entitled to recover. There 
is no such testimony in the record, and the judgment can- 
not, therefore, be permitted to stand. 

We perceive no error in the action of the court in re- 
fusing permission to the defendants to amend their answer 
2 amexpent op CUring the trial, by denying under oath, the 
ee execution of the instrument sued on. The 
record fails to disclose any circumstances of surprise, mis- 
take or even inadvertence. The defendants were served 
with a copy of the petition on the 3rd day of April, 1875. 
At the April term and on the 28th day of said month, the 
defendants took leave to file their answer sixty days before 
the next term, and on the 21st day of June, 1875, filed the 
answer on which the cause was tried in January, 1876. 
The last section of the chapter on amending pleadings re- 
quires the court to so construe the law in relation to plead- 
ings and amending the same, as to discourage negligence 
and deceit, to prevent delay and to secure the parties from 
being misled. To permit a party in a suit on a written in- 
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strument, to which his name is affixed and with the exe- 
eution of which he is charged, in the midst of a trial to 
change the issues and perhaps compel a continuance by 
making for the first time the defense that he never exe- 
euted the instrument sued on, when from its very na- 
ture he must have been fully cognizant from the begin- 
ning of the existence of such defense, without some evi- 
dence, at least, of mistake or inadvertence, would, in our 
opinion, be at variance with both the spirit and the letter 
of the statute, and lead to great injustice. For the error 
heretofore indicated, the judgment will be reversed and the 
cause remanded. ‘The other judges concur. 





Tue Strate v. Boong, Appellant. 


1, Change of Venue in Criminal Case. An allidavit for a change 
of venue in a criminal case on the ground of prejudice of the in- 
habitants, made after the lapse of the first term after the indictment 
found, or if the defendant when indicted was not in custody, or on 
bail, made after the lapse of the first term after his arrest, must 
show that the facts on which the application is grounded first came 
to the knowledye of ihe defendant since the last preceding continu- 
ance An affidavit that the facts “have more fully come to the 
knowledge of the defendant since the last adjournment,” is not suf- 
ficient. 

2. Possession as Evidence of Ownership: LARCENY: INSTRUC- 
TION. Possession of personal property is presumptive evidence of 
ownership. If, therefore, one finds a mule in the possession of an- 
other, who claims ownership, and in good faith he buys the mule, 
he cannot be convicted of larceny, though the mule was stolen and 
the person from whom he bought was a stranger to him. 

The judgment in this case was reversed for failure of the trial 
court to instruct the jury to this effect, though an instruction was 
given that they were not to convict unless they believed beyond a 
reasonable doubt that defendant did steal the mule, and unless the 
evidence excluded every other hypothesis than guilt. 
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The State v. Boone. 


Appeal from Andrew Circuit Court. The case was tried be- 
fore N. B. Grpprnes, Esg., sitting as Special Judge. 


REVERSED. 


C. F. Booher, Silas Woodson and Heren § Son for ap- 
pellant. 


David Rea and J. L. Smith, Attorney-General, for 
the State. 


Norton, J.—The defendant was indicted in the An- 
drew connty circuit court at its August term, 1873, and 
charged therein with stealing two mules, the property of 
Newton Bird, and also in a second count with receiving 
said mules knowing them to be stolen. Defendant was put 
upon his trial at the April term, 1879, of said court, and 
was convicted on the first count of said indictment and 
sentenced to three and one-half years imprisonment in the 
penitentiary. Motions in arrest of judgment and for new 
trial having been overruled, defendant appealed to this court. 
The first ground of error assigned is to tlhe action of the 
court in overruling the following petition and application 
of defendant for a change of venue, filed on the 8th day of 
April, 1879, to-wit: “The petition of Hezekiah W. Boone, 
defendant herein, represents that defendant and affiant is 
indicted in Andrew county circuit court charged with the 
crime of grand larceny; that your petitioner and affiant 
has good reason to believe, and does believe, that he can- 
not have a fair and impartial trial in Andrew county, afore- 
said, for the reason that the inhabitants of said county are 
prejudiced against this defendant and aftiant, so as to pre- 
clude a just and fair trial; and this aftiant states that the 
same grounds and reasons, as this affiant believes, exist in 
the counties of Nodaway, Holt and Atchison; therefore this 
affiant prays that a change of venue may be ordered in 
said cause, to some judicial circuit where said causes do 
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not exist; that these causes have more fully come to the 
knowledge of defendant since the last adjournment of 
this court.” Said application was duly sworn to and cer- 
tified. 

It is admitted that this is a second application for a 
change of venue based on the ground of the prejudice of 
the inhabitants of Andrew’ county, the first application 
having been made and overruled on the 8th day of April, 
1874. On the hearing of the second application a great 
deal of evidence was offered both in support of and against 
the fact alleged as to the prejudice of the inhabitants, 
which it is unnecessary to review, as we consider the second 
application fatally defective on other grounds. 

The statutory provisions relating to changes of venue 
for such causes as are alleged, are as follows: Section 16. 
“Any criminal cause pending in any circuit court may be 
removed by order of such court or the judge thercof, to 
the cirenit court of another county in the same circuit, pro- 
vided that the minds of the inhabitants of the county in 
which the case is pending, are so prejudiced against the 
defendant that a fair trial cannot be had therein.” Wag. 
Stat., 1097. Section 22. “No order for the removal of 
any cause shall be made on the application of the defend- 
ant for the causes specified in the 16th or 17th sections of 
this chapter unless,such application be made during the 
term of the court at which the indictment is found, provided 
said defendant bein custody or on recognizance, and if not 
so in custody or held to bail, then'the application may be 
made at or before the first term after the defendant shall 
have been arrested, and not thereafter, except as provided 
in the next succeeding section.” Section 23. “If the de- 
fendant will, in addition to the oath requisite in ordinary 
and timely applications, swear that the facts on which he 
grounds his application have first come to his knowledge 
since the last preceding continuance of the cause, the court 
shall grant a change of venue, although such application 
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be made at a term subsequent to that at which the prisoner 
wus likely to be arraigned.” 

Under these provisions when a defendant is in custody 
or on bail, his application for a change of venue, when it 
is based on the prejudice of the inhabitants of the county, 
must be made at the same term at which the indictment is 
found, and if he is not in custbdy or held to bail, then the 
application may be made at the first term after defendant’: 
arrest and not thereafter, unless defendant will, in addition 
to the oath requisite in a timely application, swear that the 
facts on which he grounds his application have first come 
to his knowledge since the last continuance of the cause, 
when the change may be granted at a term subsequent to 
that at which the prisoner was liable to be arraigned. The 
defendant was in custody at the time the indictment was 
found, as the record before us shows his arraignment at the 
same term and the entry of his plea of not guilty; and not 
having made an application for a change of venue at said 
terin on account of the prejudice of the inhabitants of An- 
drew county, his right to make an application at any sub- 
sequent term was dependent upon his swearing, in addition 
to other facts, that the fact of such prejudice first came to 
his knowledge after the last preceding continuance of the 
cause. 

It seems to be the clear intent of the statute that a 
person criminally charged should have an opportunity of 
applying for a change of venue, for the cause specified in 
section 16, supra, and that he should avail himself of this 
opportunity, either at the term the charge is preferred by 
indictment if in custody, and if not in custody, then at the 
next succeeding term after the information of the existence 
of such cause first comes to his knowledge. It appears 
that the defendant availed himself of this opportunity at 
the April, term, 1874, of the Andrew circuit court, and 
that his application was overruled, to which no exceptions 
were taken. This in connection with the omission to state 
in the second affidavit made at the April term, 1879, that 
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the information as to the prejudice alleged first came to 
the knowledge of afliant since the last continuance, fully 
justified the court in overruling it. In the cases of State v. 
Reed, 11 Mo. 380, and Corpenny v. City of Sedalia, 57 Mo. 
88, to which we have been cited, the applications for change 
of venue were made on account of the prejudice of the 
judge, and, therefore, they have no bearing in the present 
case, for the reason that when the application is on account 
of the prejudice of the judge, there is no such prohibition to 
be found as is contained in section 23, supra, which relates 
only to applications made on account of the prejudice of 
the inhabitants. 

It is the opinion of a majority of the court that the 
trial court committed error in refusing the following in- 
struction: “The court instructs the jury that possession 
of personal property is presumptive evidence of ownership; 
and if the jury believe from the evidence that the defend- 
ant found the mules in possession of a stranger to him, 
claiming said mules to be his, and the defendant, in good 
faith, purchased the mules from such stranger, you will 
find him not guilty as charged in the indictment.” De- 
fendant, who testified in his own behalf, stated that the 
morning after the mules were stolen he bought them of a 
stranger who had them in his possession, claiming them as 
his own, and paid $175 for them. This, it is esteemed, is 
sutticient evidence to have authorized and required the 
court to give the declaration asked Speaking for myself, 
I think the refusal of said instruction is not reversible error, 
because the court had, in other instructions which were 
given, told the jury that unless they believed beyond a 
reasonable doubt that defendant did steal, take and carry 
away the mules ascharged in the indictment, and that unless 
the evidence adduced on the trial excluded from their minds 
every other hypothesis than the guilt of defendant, they 
would acquit. This instruction refused only asked the 
court to give in another form what had already been given 
in the instruction referred to, and the refusal to give it was, 
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therefore, not error, and in this view Judge Napron con- 
curs. Judges Saerwoop, Hoveu and Henry being of opin- 
ion that defendant’s said instruction ought to have been 
given, the judgment is reversed and cause remanded. 


GritswoLp v. THE AMERICAN CENTRAL INSURANCE CoMPANY, 
Appellant. 


Fire Insurance: Loss PAYABLE TO THIRD PARTY: ASSIGNMENT OF IN- 
TEREST ; EVIDENCE: REMOVAL OF INSURED BUILDING. One C took out 
a policy of insurance upon his dwelling house, described as being 
situate “‘ on west side of King’s highway, near present terminus of 
Lindell Avenue.” Afterwards he borrowed money of F, and to se- 
cure its payment, gave a deed of trust upon his land, and caused 
the secretary of the insurance company to write on the face of the 
policy, ‘‘ Loss, if any, made payable to F.” He subsequently sold 
and conveyed the property to plaintiff subject to the incumbrance 
in favor of F, and on the same page of the company’s policy regis- 
ter on which the particulars of the risk and policy were entered, he 
caused the following further entry to be made: ‘ Transferred to 
G,” (the plaintiff). Plaintiff subsequently removed the house to 
another site on the same tract, to which the foregoing description 
was equally applicable. In its new place the house was destroyed 
by fire. Plaintiff paid off the incumbrance and received the policy 
from F. In an action on the policy, Held, Ist, That the relation of 
insurer and insured continued between the company and C, not- 
withstanding ‘the entry in the body of the policy making the loss 
payable to F, and that F’s interest in the policy terminated when 
his debt was paid, and vested eo instanti in the plaintiff; 2nd, That 
the entry on the policy register baing mule at the instance of 
C tended to show that the company accepted plaintiff as the insured 
in place of C, not in place of F; 3rd, That the removal of the house 
did not avoid the policy, unless it changed the nature of the risk or 
increased it in degree, and whether it did or not, was a question of 
fact for the jury. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 
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Rankin & Hayden, Geo. A. Madill and Thos. E. Ralston 
for appellant. 


1. The entry, “Loss, if any, made payable to F. 
Fuchs,” bound the company to pay Fuchs whatever loss 
Cabanne should suffer within the terms of the policy. 
Hale v. Fire Ins. Co., 6 Gray 169; Fogg v. Middlesex Ins. 
Co., 10 Cush. 337; Macomber v. Ins. Co., 8 Cush. 135. As 
Fuchs never, either by assignment or otherwise, parted 
with his right, he was the proper party to sue. 

2. Before any loss happened, Cabanne had conveyed 
and had ceased to have any insurable interest. His con- 
veyance was on the 7th day of September, and there is no 
pretense of any assignment until the 25th, eighteen days 
afterwards, when there was nothing to assign. Nor is there 
any evidence to show that the company, at the time the 
assignment was made, knew of the conveyance. As the 
contract of insurance is purely personal, this was a material 
fact and should have been disclosed. There was no new 
contract by which Cabanne was released, and Griswold ac- 
cepted as the insured. Foster v. Equitable Ins. Co., 2 Gray 
216. 

8. Since the property was subject to a deed of trust 
Cabanne conveyed to plaintiff only an equity of redemption, 
not the property insured. He cannot, therefore, recover 
upon the policy which insured the unincumbered estate. 

4. The description in the body of the policy amounted 
to a warranty that the risk should not be changed in any 
such manner as it was by the dismantling of the house and 
its removal to the spot on which it was burnt. Sillem v. 
Thornton, 8 Ell. & Blackb. 868; Robinson v. Ins. Co., 3 
Dutch. (27 N. J. L.) 134; Clark v. Ins. Co., 2 Wood. & M. 
472. 


W. B. Thompson for respondent. 


1. The effect of the indorsement, “ Loss, if any, made 
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payable to F. Fuchs,” was to entitle Fuchs to collect the 
money, if the event happened upon which it became due. 
The original insurance remained, as a contract of guaranty 
to Cabanne, who must have an insurable interest in the 
property, and be the owner thereof, at the time of the loss, 
to entitle Fuchs to collect the policy. Fuchs had no in- 
surable interest in the property, and could not recover as 
the party insured, but only as assignee of Cabanne, who 
had an insurable interest, and a right to recover so long as 
he remained owner of the property. Fogg v. Middlesex Ins. 
. Co.,10 Cush. 346. But, when Cabanne sold and conveyed 
the property to Griswold, Cabanne no longer had an insur- 
able interest,and his appointment of Fuchs thereupon ceased 
and determined. Grosvenor v. At. Ins. Co., 17 N. Y. 391. 

2. The right of Fuchs under the policy having ceased 
and determined upon the sale and conveyance by Cabanne 
on September 7th, 1871, of the property insured, to Gris- 
wold, it was competent for Cabanne, with the consent of 
the defendant, to transfer the policy to Griswold. After 
this sale, if there had been no surrender or change of the 
policy, no one could have recovered thereon. Not Fuchs, 
for Cabanne sustained no loss; not Griswold, because he 
had no contract with the defendant. But upon the sale 
to Griswold, Fuchs’ interest in the policy ceased, and Ca- 
banne’s interest therein was a claim to a partial return of 
premium, and, therefore, Cabanne’s assignment of the policy 
to Griswold, with the assent of defendant, created a new 
and original contract of insurance between the defendant 
and Griswold, and the property having been destroyed by 
fire, the loss was Griswold’s, against which he was insured 
by defendant, for a valid consideration, and upon a good 
and original contract. 10 Cush. 345. The indorsement by 
the agents of defendant, on its policy register, “ September 
25th, transferred to Wm. D. Griswold,” was a valid and 
sufficient transfer of the policy to Griswold, under which 
defendant became liable to Griswold for loss happening 






‘ 
- 
5 























OCTOBER TERM, 1879. 657 








Griswold v. The American Central Insurance Company. 


thereafter. Solmes v. Ruigers Ins. Co., 40 N. Y. (3 Keyes) 
416; Northrup v. Miss. Val. Ins. Co., 47 Mo. 435. 





Hovau, J.—This was an action on a policy of insur- 
ance against loss by fire, issued by the defendant on the 
dwelling house of one Cabanne, for a period of five years 
from May 24th, 1870. The premium for the entire period 
was paid when the policy was issued. On the 6th day of 
August, 1870, Cabanne borrowed money from one Fuchs, 
and to secure the payment thereof executed to him a deed 
of trust conveying the land on which the house stood, or 
the adjoining land. On August 8th, 1870, the following 
memorandum was made on the face of the policy: “Au- 
gust 8th, 1870. Loss, if any, made payable to F. Fuchs. 
G. T. Cram, secretary.” On September 17th, 1871, Ca- 
banne sold the property insured to the plaintiff, Griswold, 
subject to the incumbrance in favor of Fuchs, gave him a 
deed therefor, and all the papers in his possession pertain- 
ing to the insurance and the deed of trust, and went with 
the son of the plaintiff to the office of the defendant in 
regard to the policy of insurance. What he did there Ca- 
banne could not remember. He says he did whatever was 
required of him. The entries upon the policy register of 
the defendant, are as follows: 

*“ No. 3550. Name, J. Charless Cabanne. Term, five 
years. Commencement of risk May 24th, 1870. Expira- 
tion of risk May 24th,1875. Amount insured, $4000. Rate, 
two per cent. Amount of premium, $80. On his two 
story frame dwelling on west side of King’s Highway near 
present terminus of Lindell Avenue. St. Louis, Missouri, 
August 8th, 1870. Loss, if any, made payable to F. Fuchs. 
G. T. C., secretary, &c. September 25th. Transferred to 
Wm. D. Griswold.” 

The house was totally destroyed by fire on November 
3rd, 1872, and at the time of the fire it was 150 feet north 
of the spot it occupied when it was insured. In its new 


position it was still “on the west side of King’s Highway 
42—70 
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near present terminus of Lindell Avenue.” Proof of loss 
was made by Griswold, and payment being refused, suit 
was brought in the name of Fuchs. On the 7th day of 
July, 1875, Griswold paid the debt secured by the deed of 
trust and policy, and received from Fuchs the policy. On 
November 17th, 1875, an amended and supplemental peti- 
tion was filed in the name of Griswold, upon which the 
suit was tried. 

The circuit court declared that, upon the foregoing 
facts, the plaintiff was not entitled to recover, and rendered 
judgment for the defendant. The court of appeals re- 
versed the judgment of the circuit court and remanded the 
cause, and defendant has appealed to this court. It was 
held by the court of appeals that the relation of insurer 
and insured continued between the defendant and Cabanne 
notwithstanding the indorsement on the face of the policy 
made August 8th, 1870; and that the interest of Fuchs in 
the policy terminated when his debt was paid, and vested 
eo instanti in Cabanne’s vendee, the plaintitf, Griswold. It 
was further held that the visit of Cabanne and young Gris- 
wold tothe defendant’s office, and the entry on the policy 
register of the defendant of September 25th, “ Transferred 
to Wm. D. Griswold,” tended to show that the detendant 
accepted Griswold as the insured instead of Cabanne; that 
this entry was utterly without meaning, if it were not so 
construed, as there was nothing else to which it could be 
rationally made to refer. It could not mean that he was 
substituted for Fuchs, for no one but Fuchs was competent 
to make such substitution, and it could only mean that 
Griswold was substituted in the policy for Cabanne. It was 
further held by the court of appeals that when the nature 
of the risk is changed, or it is increased in degree, the un- 
derwriter is discharged ; but that whether there was such 
change or increase of risk consequent upon the removal of 
the building insured, from one spot to another, was in this 
case a question of fact for the jury. The opinion of the 
court of appeals, which is reported in 1 Mo. App. Rep. 97, 
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contains an exhaustive discussion of the points decided, 
and with the reasoning of that opinion and the conclus- 
ions reached, we are entirely satisfied. The judgment of 
the court of appeals will, therefore, be affirmed. All the 
judges concur. 





WaANGLER v. FRaANKuIN et al., Appellants. 


1. Conditional Sale of Personalty. A condition in a contract of 
sale of personal property that the title shall remain in the vendor 
until the purchase money is paid, is valid and will be enforced even 
against a bona fide purchaser, notwithstanding it is not acknowledged 
or proved and recorde: as required of certain instruments by sec- 
tion 5, page 280, Wag. Stat. That section does not apply to such 
contracts. 

2. Replevin: arraACHMENT: INTERPLEA: ESTOPPEL. One claiming title 
to personal property which had been taken in attachment as the 
property of another, obtained leave of court to interplead in the 
attachment proceedings. He failed, however, to file an interplea, 
and judgment went in favor of the plaintiff in the attachment. In 
replevin against the sheriff to recover the property; Held, that 
these facts did not preclude the plaintiff ’s recovery. 

3. ———: JUDGMENT IN: DAMAGES. If the evidence in an action of 
replevin does not show that the plaintiff sustained damage by rea- 
son of the detention of the property, a judgment in his favor should 
be for possession alone, and not for possession and damages. 


Appeal from Moberly Court of Common Pleas.—Hon. G. II. 
Burcknartt, Judge. 


REVERSED. 


Replevin for a portable mill and boiler. The facts 
were as follows: Bemis, Bro. & Co. having caused an at- 
tachment to be levied on the mill and boiler as the prop- 
erty of Ilursh, Graham & Co., the plaintiff, Wangler, claim- 
ing title, asked and obtained leave of court to interplead 
in the litigation which ensued, in order that he might assert 
his title. He failed, however, to file an interplea, and there 
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was a special judgment in favor of Bemis, Bro. & Co., and 
against the property. While defendant, Franklin, still had 
possession of it as sheriff, by virtue of the writ of attach- 
ment, Wangler brought this action. The testimony tended 
to show that he had sold and delivered the property to 
Hursh, Graham & Co., but that the agreement was that the 
title should not pass until the purchase money was paid, 
and that it had never been paid. This agreement was 
merely verbal. Plaintiff had judgment for the return of 
the property and $500 damages for its deteution. 


Martin & Priest for appellants. 
Edwin Silver for respondent. 


Suerwoop, C. J.—Where property is sold upon condi- 
tion that the title is to remain in the seller until the pur- 
1. CONDITION AL chase money is paid, this contract is a valid 
ALTY one, and will be respected and enforced by 
the courts even against a bona fide purchaser. Robbins v. 
Phillips, 68 Mo. 100, and cases cited. Section 5, page 280, 
1 Wag. Stat., in relation to fraudulent conveyances, has no 
application to this case. Miller v. Bascom, 28 Mo. 352. 

Two remedies are open to a party whose property is 
seized by an attaching creditor as the property of a third 
2. REPLEVIN: at- person in possession of it. He may either, 
tachment: inter- . 
plea: estoppel. under statutory provisions, interplead for the 
property, (1 Wag. Stat., § 52, p. 192,) or he may resort to 
his action of replevin. Burgert v. Borchert.59 Mo. 85. We 
are not of opinion that plaintiff lost any right he previ- 
ously possessed to sue in replevin, by reason of his asking 
and obtaining leave to interplead in the attachment suit of 
Bemis, Bro. & Co. against Hursh, Graham & Co., since he 
did nothing more in the case than this, nor was he made a 
party to the action, nor any judgment rendered against 
him. The permission granted to plaintiff to interplead in 
that suit was simply a recognition of a right which the 
statute itself had previously granted, and which the court 
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could neither confer nor take away. The case of Richard- 
son v. Jones, 16 Mo. 177, is totally unlike this, for there 
judgment actually went against the interpleader. Nor 
does this case bear the remotest analogy to those cited by 
defendants, as showing that a party may be bound by a 
judgment where he has an opportunity to control and man- 
age the pending litigation; for Wangler owed no duty to 
the defendants in the attachment suit; was not bound to 
protect them from any liability, and consequently, there is 
no basis in this case on which to lay the rule asserted in 
Strong v. Ins. Co., 62 Mo. 289, and similar cases. . 

We find no objection either to instructions given or 
those refused, and should not, perhaps, reverse the judg- 
ment if we could find any evidence in the record showing 
the amount in which the plaintiff was damaged; as noth- 
ing of the kind appears, we shall reverse the judgment and 
remand the cause with directions to enter judgment for 
plaintiff as of the date of the original judgment but with- 
out damages. All concur. 


Mann v. WILLIAMSON, Appellant. 


Fences: DAMAGE TO CROPS BY CATTLE. No action can be maintained 
for damage to crops by cattle trespassing, unless the field in which 
the crops are grown is inclosed with such a fence as is prescribed 
by section 2, Wag. Stat., page 706. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 


This was an action for damages done to plaintiff’s 
crops by defendant's cattle. Defendant did not deny the 
damage, but alleged that the fence inclosing plaintiff’s 
field was nota lawful fence, whereby the cattle broke in, 
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The evidence tended to show that the fence consisted of 
posts and plank to the height of about four feet, over which 
were placed stakes with rails for riders, so as to raise the 
fence to the total height of five feet ten inches. 


Comingo § Slover for appellant. 
Buchanan and Gates § Wallace for respondent. 


Napton, J.—This is an action brought originally be- 
fore a justice of the peace under our statute concerning 
inclosures. 1 Wag. Stat., ch. 71, p. 706. The plaintiff had 
a verdict before the justice from a jury of six men, and 
afterwards a similar verdict from a jury of twelve, in the 
special law and equity court of Jackson county. There is 
no controversy that the instructions were right. The only 
point made is, that there was no evidence to sustain the 
verdict and judgment, and we think this point is well 
taken. There was no conflict in the evidence in regard to 
the height of the fence. All the witnesses concur that the 
fence, which was a post and plank one, was not four and 
a half feet high, and this is the height required by the 
statute under which the action was brought. The plaintiff 
himself refuses to say anything on this point, and all the 
other witnesses on both sides testify that there were por- 
tions of the fence only three feet eight inches high, to say 
ngthing of various other deficiencies. The statute, whether 

isely or unwisely, (and the jurors in this case seem to 
vave thought it an unwise provision,) fixes the height at 
four and a half feet. We should certainly decline to in- 
terfere in this case had there been any conflict in the evi- 
dence, but it was all one way, and neither courts nor juries 
can disregard a plain requirement of the statute, however 
unwise both may consider it. The judgment must be re- 
versed. The other judges concur, except Judge Norton. 
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Dnnn vy. The St. Louis, Iron Mountain & Southern Railway Company 


Dunn v. Tue St. Louts, Iron Mountain & Soutnern Ratt- 
way Company, Appellant. 


Corporation: PRINCIPAL AND AGENT. To defeat an action brought 
against a corporation for the value of certain staves, the corporation 
offered to show that they were made of timber wrongfully taken 
from land which was the private property of its president, and that 
an agent of the corporation took possession of them for the presi- 
dent, but the evidence was excluded. Held, no error, there being 
no evidence that the agent of the corporation was also the agent of 
the president in his individual capacity. 


Appeal from Stoddard Circuit Court—Hon. R. P. Owen, 
Judge. 


AFFIRMED. 


W. R. Donaldson and Thoroughman § Warren for ap- 
pellant. 


Norton, J.—This is an action commenced before a 
justice of the peace for the recovery of the value of 1,000 
staves alleged to have been taken and used by defendant 
in repairing its road. The cause was tried in the Stoddard 
county circuit court, to which court an appeal had been 
taken, and resulted in a judgment for plaintiff, from which 
defendant appealed to this court. The only ground of 
error to which our attention has been called, is the action 
of the court in rejecting on the trial evidence offered 
by defendant to prove that the land from which the timber 
was taken, out of which the staves were made, was the 
property of Thomas Allen, president of defendant corpo- 
ration, and that an agent of defendant took possession of 
the same for Allen. This evidence was properly rejected, 
because it did not tend to show that the agent of defend- 
ant who took possession of the staves for Allen was the 
agent of Allen, and by virtue of such agency took the 
staves. If the staves, in point of fact, had been wrong- 
fully and without license made out of timber on land the 
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property of Allen, either he, or any agent authorized by 
him, might have taken possession of the staves and turned 
them over to defendant; but as the evidence offered did 
not tend to establish any such agency or authority from 
Allen to the agent of defendant taking the staves, it was 
properly held to be inadmissible. Judgment affirmed with 
the concurrence of the other judges. 


Frost, Appellant, v. WILson. 


1. City Recorder Ex-Officio Justice of the Peace: constirv- 
TIONAL LAW. A provision in a city charter that the city recorder 
shall be ex-officio a justice of the peace within the limits of the city, 
does not violate any constitutional prohibition. 

2. Hannibal City Recorder: constiruTIONAL LAW: TITLE OF ACT. 
The title “‘An act to consolidate into one the various acts in relation 
to the charter of the city of Hannibal,” is sufficiently comprehen- 
sive to embrace a section creating the office of recorder and vesting 
the recorder with the powers of a justice of the peace within the 
limits of the city. Acts 1873, p. 249, 2 20. 

8. Lien of Justice’s Execution: supsrQueNT ASSIGNMENT FOR BEN- 
EFIT OF CREDITORS. The lien of an execution in the hands of a con- 
stable holds good against a subsequent assignment for the benefit 
of creditors under the general assignment law. 


Appeal from Hannibal Court of Common Pleas.—Hon. J. T. 
Repp, Judge. 


AFFIRMED. 


The executions in question in this case all came into 
the hands of the constable prior to the 21st day of July, 
1875. 


W. P. Harrison for appellant. 


W. D. Anderson, W. C. Foreman, S. D. Barnes and 
Adam Theis for respondeut. 
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Henry, J.—This suit originated in the Hannibal court 
of common pleas, and the petition alleged that the plaintiff 
was lawfully possessed of a stock of dry goods, and that 
defendant, Wilson, wrongfully took them from his posses- 
sion, to his damage, &c. The defendant’s answer alleged 
that at the time the goods mentioned in the petition were 
taken possession of by him, he was constable of Mason 
township, in Marion county, Missouri, and acting as such, 
and that Charles W. Mills was recorder of the city of Han- 
nibal, and by the charter of said city was vested with the 
power and jurisdiction of a justice of the peace, and 
that John L. Lacey was a justice of the peace within 
and for Mason township, in said county, and that several 
executions, some issued by said Mills, and others by said 
Lacey, as justices of the peace, aggregating in amount about 
$1,500, on judgments rendered by them respectively, against 
Chas. H. Yaney, were placed in his hands as constable, and 
that he levied them upon the goods in question as the 
property of said Yancey to satisfy said executions. 

Plaintiff tiled a replication denying that Mills was a 
justice of the peace, and that the judgments rendered by 
him possessed any validity; that any valid executions were 
or could have been issued on said pretended judgment ; 
that any valid executions came to the hands of defendant 
issued by said Mills; that defendant seized, or held said 
goods by virtue of any executions issued by said Mills ; 
denied that Lacey rendered the judgments set out in the 
answer; that he issued any executions, &c., &c., and alleged 
that plaintiffs in said executions agreed with said Yancy 
that suid executions were not to be levied on the stock of 
goods then in Yancy’s possession, but that Yancy should 
continue in possession as usual; and that under said agree- 
ment and by direction of said plaintitts, the defendant did 
not levy said executions on said goods, but held the same 
until the 24th day of July, 1875; that on the 21st day of 
July, 1875, Yancy conveyed the goods, and delivered pos- 
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session thereof, to plaintiff, under the general assignment 
law, for the benefit of all the creditors of Yancy, and on 
the 24th day of July, 1875, defendant took the goods from 
the plaintiff. The goods so taken were only a part of the 
assigned stock. The execution plaintiffs, on their appli- 
cation, were made purties defendants. The cause was tried 
by a jury in May, 1876, and there was a verdict and judg- 
ment for defendant, from which plaintiff has appealed. 
The rendition of the judgments by Mills and Lacey, 
respectively, as alleged, was proved, and the only objection 
1. crry recorver interposed by plaintiff was, that Mills was 


EX-OFFICIO JUS8- a a 
Tick or tre not a justice of the peace, and had no power 


PEACE: constitu- 
tional law. to render the judgments. It is conceded that 
plaintiff failed to prove the alleged agreement between 
Yancy and the plaintiffs in the judgments rendered by said 
justices of the peace, that the executions should not be 
levied, and that Yancy should continue in possession of 
the goods. There are, therefore, but two questions for 
consideration. First, Was Mills, as recorder of the city 
of Hannibal, ex-officio a justice of the peace? Second, Did 
plaintiff take the goods under the assignment subject to 
the liens of said executions? The court ruled both ques- 
tions for defendant, and we think did not err in so doing. 
Section 20, article 5 of the charter of the city of Iannibal, 
approved March 8th, 1873, provides that the recorder shall 
be ex-officio a justice of the peace within the limits of the 
city, with the same jurisdiction as a justice of the peace. 
Section 25, article 6, constitution cf 1865, authorized the 
General Assembly to provide for as many justices of the 
peace as the public good may require. In most of the city 
charters granted by the Legislature of this State, the mayor 
or recorder of the city is vested with the jurisdiction and 
powers of a justice of the peace, and declared a justice of 
the peace ex-officio, and this is the first time we have known 
the power of the General Assembly so to provide, called 
in question. This mode of providing for such additional 
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justices of the peace as the public good may require, is in 
conflict with no provision of the constitution. 

The act of 1873 is entitled “An act to consolidate 
into one, the various acts in relation to the charter of the 
° maxwinan cry Clty of Hannibal,” and plaintiff’s counsel con- 
Mitatinnal law. tends that “this title is not sufficiently com- 
rae prehensive to embrace a provision creating the 
office of justice of the peace, and defining and declaring 
his jurisdiction in civil matters.” It was sufficiently com- 
prehensive to embrace a provision creating the office of city 
recorder, and prescribing his duties, powers and jurisdic- 
tion, or the office of mayor, who, in many charters, is in- 
vested with the powers and jurisdiction of a justice of the 
peace. We think that the position of the counsel for ap- 
pellant on the subject untenable. 

The executions issued upon the judgments rendered 
by Mills and Lacey were, under section 5, Wag. Stat., 841, 
3. uuenorsusticr’s from the time of delivery to the constable, 
sequent ns sie. a lien on the stock of goods in controversy. 
of creditors. Plaintiff held the goods under the assign- 
ment subject to the liens of the executions. The assignee 
does not occupy a more favorable position in this respect 
than a bona fide purchaser of the goods from the defend- 
ant in the executions; and that the lien holds, even against 
such a purchaser, is well settled in this State. Brown v. 
Burrus, 8 Mo. 26; State to use of Beazley v. Blundin, 32 Mo. 
387. Yancy could not destroy a specific lien created by 
the statute in favor of plaintiff in executions against him 
by conveying his property to an assignee for the benefit 
of his creditors generally. Judgment is affirmed. All 
concur. 
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Cook v. Putnam County 


Cook, Appellant, v. Putnam County. 


1. Pleading. Material factsshould be distinctly and not inferentially 
alleged The court will not supply by intendment an averment 
which the pleader has failed to make. 


2. County Treasurer: UNAUTHORIZND PAYMENT OF WARRANTS. A 
county treasurer who paysa warrant when there is no money in 
the fund on which it is drawn, cannot recover the amount from the 
county, and it does not matter that the payment was made at the 
instance of the county coart and upon their promise to make good 
the amount, nor that the warrant was received from the treasurer 
and canceled by the court. 


Appeal from Putnam Circuit Court.—Hon. Joun W. Henry, 
Judge. 


AFFIRMED. 
A. W. Mullins for appellant. 
C. L. Dobson for respondent. 


Norton, J.—This case is before us on appeal from the 
action of the circuit court of Putnam county, in sustaining 
a demurrer to the following petition : 

Plaintiff, by this, his second amended petition, states 
that he was county treasurer of said Putnam county, in 
the State of Missouri, from and after the 8th day of No- 
vember, 1868, until the 28th day of November, 1872, duly 
qualified and acting as such. Plaintiff states that during 
the time aforesaid, he ‘received as such treasurer the aggre- 
gate sum of $6,259.52, moneys belonging to the county 
poor fund of said county; and that during that time as 
such county treasurer he paid warrants to various persons 
which had been drawn by the county court of said county 
on plaintiff as such treasurer, and payable out of said 
county poor fund, to the amount of $8,235.75, making the 
sum of $1,986.18, paid out by him as such treasurer, in ex- 
cess of all receipts into said fund. Plaintiff states that 
each and all of said warrants so paid by him were legal and 


» 





- 





OCTOBER TERM, 1879. 669 


Cook v. Putnam County. 


valid, and were at the time they were paid by him a sub- 
sisting indebtedness against said Putnam county, the de- 
fendant, and that said payments were made by plaintiff at 
the instance and request of the defendant, acting by and 
through its said county court, and under the assurance that 
the account between the plaintiff and defendant would, at 
the end of plaintiff’s term of office be correctly adjusted, 
settled and liquidated. Plaintiff says that at the end of 
his said term of office, the defendant acting by and through 
its county court, received from him the said warrants 
so paid by him and canceled the same, and that said 
county court, after having undertaken to make final settle- 
ment with plaintiff, and after receiving and canceling said 
warrants, agreed to pay plaintiff the balance due him on 
said account, but neglected, and subsequently failed, and 
refused and still refuses to pay the same or any part thereof, 
or to complete such settlement with plaintiff. And the 
plaintiff says that said sum of $1,986.18, together with the 
interest thereon since the 28th day of November, 1872, is 
still due and owing plaintiff, and for which he prays judg- 
ment. 

Plaintiff’s cause of action, as stated in said petition, is 
based upon the fact that as county treasurer having in his 
charge the county poor fund of Putnam county, he had 
paid out in county warrants drawn upon said fund the sum 
of $1,968.18 in excess of all receipts into said fund. Under 
the statute creating the office of county treasurer and reg- 
ulating his duties, these payments were wholly unauthor- 
ized. Sections 13 and 14, Wag. Stat., 998, provide that 
the duty of a county treasurer in relation to the county 
poor fund, shall be the same as that prescribed by law in 
relation to other county funds, and that he shall keep the 
account of such funds separate from all other accounts; it 
is further provided in section 33, Wag. Stat., 415, that 
no county treasurer shall pay any warrant drawn on him 
unless it is presented by the party in whose favor it is 
drawn, or by his assignee, executor or administrator, and 
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when presented for payment, if there be no money in the 
treasury for that purpose, the treasurer shall so certify on 
the back of the warrant, and shall date and subscribe the 
same. It is further provided in section 8, Wag. Stat., 410, 
that all warrants presented shall be paid out of the fund 
mentioned in said warrant, and in section 35, Wag. Stat., 
415, it is declared that any treasurer who shall violate any 
of the provisions of this chapter shall be deemed guilty of 
a misdemeanor in office and fined in a sum not less than 
$10 nor more than $500, to be recovered by indictment. 
It is clear from these statutory provisions that a county 
treasurer is only authorized to pay a county warrant drawn 
upon a particular or special fund when he has such fund 
on hand, and that when no such fund is in his hands, it is bis 
duty to so certify on the back of the warrant, and we think 
it equally clear that a disregard of these provisions cannot 
give plaintiff a standing in court. 

It is, however, argued that the averment in the petition 
that “at the end of his said term of office, the defendant, 
acting by and through its county court, received from him 
the said warrants so paid by him and canceled the same, 
and that suid county court, after having undertaken to 
make final settlement with plaintiff, and after receiving and 
canceling said warrants, agreed to pay plaintiff the bal- 
ance due him on said account, but neglected, and sub- 
sequently failed, and refused and still refuses to pay the 
same or any part thereof, or to complete such settlement 
with plaintiff,” in connection with the other averments 
states a cause of action. If the object of the pleader in 
this averment was to state that a final settlement of his 
accounts as treasurer had been made with the county court, 
and the sum of money for which he sues was ascertained | 
and declared to be due him on said settlement, he has failed 
to express it by the language employed in the petition; 
but on the contrary, the inference is plainly deducible from 
what is said, that the county court only undertook to make 
a settlement, which they did not complete, and for aught 
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that appears in the petition, it still remains open and in- 
complete. It appears from the record that this was the sec- 
ond amended petition of plaintiff, and if a settlement of 
plaintiff’s accounts had been made with the court and a 
balance found due plaintiff, it should have been distinctly 
and not inferentially alleged; and we cannot supply by 
mere intendment an averment which the plaintiff has failed 
to make in his petition. 

Besides this, it is well settled that the holder of a 
county warrant payable out of a particular fund, can only 
look to that fund for payment, and in the event of such 
fund being exhausted, he cannot recover against the county 
a judgment to be paid out of the general fund of the 
county. Campbell v. Polk Co.,49 Mo. 214; Kingsbury v. 
Pettis Co., 17 Mo. 479. If, therefore, the holders of the 
warrants drawn upon the county poor fund of Putnam 
county in excess of such fund in the hands of the treasurer 
could not maintain an action against the county for a gen- 
eral judgment, it necessarily follows that the treasurer, by 
the mere payment of such warrants when he had no such 
fund in his hands, cannot invest himself with greater rights 
than the holders of such warrants possessed, and as the 
holders of such warrants, if they had not been paid for 
want of funds to pay, could not have maintained such an 
action as plaintiff’s petition discloses, plaintiff, by having 
paid them when he had no fund properly applicable to their 
payment, would likewise be prohibited from maintaining 
such action. Judgment affirmed, all concurring. 
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Grover & Baker Sewing Machine Company v. Missouri Pacific Railway Company. 
Grover & Baker Sewina Macuine Company v. Missouri 
Pactric RatLway Company, Appellant. 


1. Railroad: conrract TO CARRY BEYOND TERMINUS. A railroad com- 
pany may be bound by contract, express or implied, but not other- 
wise, to transport persons or property beyond the line of its own 
road. 

2. ———: POWER OF FREIGHT AGENT TO CONTRACT. The general freight 
agent of a railroad company has power to bind the company by a 
contract for transportation to points beyond its own line ; but a sta- 
tion agent has no such power, and such a contract entered into by 
him is void, unless the authority has been expressly conferred by 
the proper superior officer, or there have been previous dealings 
from which the authority may be reasonably inferred, or the com- 
pany has held itself out as a common carrier to such points. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 
Thos. J. Portis and E. A. Andrews for appellant. 


1. No authority in Lee is shown to make the con- 
tract. Wharton on Agency, §§ 127, 129, 137, 459; Farns- 
worth v. Brunquest, 36 Wis. 202; Pole v. Leask, 33 L. J. Eq. 
155; Burroughs v. R. R., 100 Mass. 26; Wait v. R. R., 5 
Lansing (N. Y.) 475; Dean v. King, 22 Ohio St. 118 2. 
A railroad company cannot be required, as a common car- 
rier, to deliver goods at a point beyond or off its own line 
of road. People rv. R. R. Co., 55 Ill. 95; Cobb vr. R. R Co., 
38 Iowa 601. 


Bryant § Holmes tor respondent. 


1. Railroad corporations have power implied in their 
general corporate powers to contract as common carriers 
for the transportation of goods beyond their own lines. R. 
R. Co. v. Pratt, 22 Wall. 123; Muschamp v. R. R. Co., 8 M. 
& W.421; Weed v. R. R. Co, 19 Wend. 534; MeCluer v. 
R. R. Co., 13 Gray 124; Nashua Lock Co. v. R. R. Co., 48 
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N. H. 339; Burtis v. R. R. Co., 24 N. Y. 269. The author- 
ities are in conflict as to whether a contract to carry beyond 
the company’s line may, under certain circumstances, be 
implied. But in this case there is an express contract. 
2. The authority of Lee was general and not special in re- 
spect to receiving and contracting for freight to be trans- 
ported by defendant’s road. Ie had general authority to 
act as defendant’s freight agent at Kansas City. The exe- 
cution of the contract sued on by him, therefore, was an 
exercise of defendant’s ordinary corporate powers, and an 
act which was usual in the line of business in which he 
was employed, and that authority could not be limited by 
defendant’s rules and regulations not permitting him to 
make such contracts without special permission, because 
they were simply private orders or directions not known 
to the plaintiff. Wharton on Agency, § 121. 





Henry, J.—This was an action in the Jackson special 
law and equity court to recover of defendant damages for 
the loss of a sewing machine shipped over its road from 
Kansas City to Osceola, Mo., to one James N. Thompson. 
The answer alleged that Osceola is not on the line of de- 
fendant’s road, and that defendant made no contract to 
transport the sewing machine to that point. There was a 
judgment for plaintiff from which defendant has appealed. 

The evidence shows that defendant was operating a 
road from Kansas City to St. Louis, which, at Sedalia, Mo., 
connects with the Missouri, Kansas & Texas Railroad run- 
ning south from that point, beyond the town of Clinton, 
which is a station on said road and the shipping point for 
Osceola, twenty-seven miles distant from Clinton, and 
neither the defendant nor the Missouri, Kansas & Texas 
Railroad was shown to be a common carrier between Clin- 
ton and Osceola, nor was there any railroad between those 
two points, nor was it shown that there was any common 
carrier between those points. It was agreed that Joseph 


M. Lee would testify, if present, that he was, at the time 
43—70 
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of the execution of the receipt given for said machine, de- 
fendant’s freight agent at Kansas City, and had general 
authority to act as defendant’s freight agent at Kansas City, 
but that the rules of the company did not permit him to 
enter into any contract for transportation of freight beyond 
the terminus of defendant’s line of railroad without special 
permission from defendant's general freight agent at St. 
Louis. It was expressly agreed that said Lee was the 
freight agent of detendant at Kansas City, and by his duly 
authorized clerk, Leonard, executed and delivered to plain- 
titf the following receipt: 
Kansas City, Mo., March 7th, 1872. 

Received of Grover & Baker Sewing Maehine Com- 
pany, in good order, by Missouri Pacitic Railroad Company, 
to be delivered in like good order unto James M. Thomp- 
son, Osceola, Missouri. 


Marks. Articles. Weight. 
J.M. Thompson, box and frame containing one 100 lbs. 
Osceola, Mo. sewing machine. 
(Signed,) J. M. Ler, Agent, L. 


The box and crate containing the machine reached 
the town of Clinton, and there the crate containing the 
machine-frame and a certain box were delivered to Jacob 
Blinckenhoft, to be delivered to said Thompson at Osceola. 
Upon the delivery of said box to said Thompson, it 
‘proved to be a box containing leather and shoe-findings, 
shipped to him from St. Louis, and the machinery of said 
sewirg machine was never delivered to said Thompson or 
to plaintiff. The receipt sued on was furnished, tilled out 
and presented to said clerk of Lee, by plaintiff for signa- 
ture. , It was not shown that plaintiff lad ever before ship- 
ped over said road sewing machines, or other goods to be 
delivered at Osceola, or that defendant had ever held itself 
out as a carrier of goods to that point. On this state of 
fucts, was plaintiff entitled to recover? 

That a railroad may, by contract, subject itself to the 
obligation of a common carrier beyoud its own line, is well 
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1, Saennan: oom settled by the weight of — but as 
youd terminus. was said in 2. 2. v. Pratt, 22 Wall. 124{the 
result of American authorities limits the earrier’s liability 
as such to his own line, when no special contract is made 
In Perkins v. P. S. & P. R. R. Co., 47 Me. 593, it was held 
that “arailroad may be bound by special contract, but not 
otherwise, to transport persons or property beyond the line 
of its own road.” This remark was criticised in Lock Co. 
v. Railroad, 48 N. I. 355, in which we think it was shown 
“that the term ‘express contract’ could hardly have been 
used in its strict sense, to signify a contract in the form of 
a direct promise or undertaking, in language, oral or 
written, proper to show a positive agreement, since the 
judge who delivered the opinion of the court speaks of a 
“ase Where the carriers would be liable on the ground that 
they held themselves out as common carries to that place; 
in which case, (remarks the judge in the New Hampshire 
case,) as [ understand it, the contract would not be express 
in the strict or usual sense of the term, but implied from 
the conduct of the party.” Taking the criticism as just, 
the doctrine may be stated, that a railroad company may 
be bound by contract, express or implied, but not other- 
wise, to transport persons or property beyond the line of 
its own road. As thus declared, it is fully sustained by 
the authorities, both in the United States and England. 
The vital question, therefore, in the case is, whether 
the defendant's treight agent at Kansas City had authority 
2. ipower af to make the contract sued on, and in this 
contract. case, that is to be determined by ascertaining 
whether or not the power to make the contract was within 
the general scope of the agent’s apparent authority. If it 
was, then although the regulations of the company forbade 
him from making sucha contract, unless plaintiff was aware 
of such regulations, the company is bound. Here the 
agent was forbidden to make such contracts, but there is 
no evidence tending to show that plaintiff was informed of 
such regulations. ‘The whole question then depends upon 
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the character of Lee’s agency, whether it was general or 
special. 

There is a marked distinction between special and 
general agents, with respect to the authority to bind the 
principal. The principal is bound by the act of the gen- 
eral agent though such acts are in violation of the agent's 
instructions ; while the principal is not bound by the un- 
authorized acts of a special agent. Story on Agency, § 
1720. Smith in his Mercantile Law, page 59, thus states 
the doctrine: “The authority of a general agent to per- 
form all things usual in the line of business in which he is 
employed, cannot be limited by any private order or diree- 
tions not known to the party dealing with him.” The 
agreed statement docs not show that Lee was a general 
freight agent of defendant, but is only to the effect that 
the testimony would show that the contract sued on was 
executed by Lee, then the freight agent of defendant’s 
road at Kansas City, and the testimony of Lee was, that he 
was then freight agent of defendant at Kansas City, that 
he had general authority to act as defendant’s freight agent 
at that point, but that the rules and regulations of the 
company did not permit him to enter into any contract for 
the transportation of freight beyond the terminus of de- 
fendant’s road, without special permission from defendant’s 
general freight agent at St. Louis, and that he did not have 
at that time such special permission. In Wait v. The Al- 
bany & Susquehanna Lt. R. Co., 5 Lansing 477, the court 
held that, “strictly speaking, the business of a carrier, such 
as defendant, is confined to its own line and the general 
scope of its subordinate agents’ authority must be limited 
to its business.” Some of the cases deny even toa gen- 
eral agent authority to bind the company by a contract to 
transport goods beyond its own line, unless expressly au- 
thorized to do so. But the doctrine announced by Suther- 
land, J., in his dissenting opinion in the case of Burtis v. 
The Buffalo § State Line R. I. Co., 24 N. Y. 274, we think 
the better doctriue, viz: that if defendant had the power 
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to make or to authorize the making of such contract, then 
the person acting as the general freight agent should be 
deemed to have been clothed with all the power to make 
contracts for freight or in respect to the carrying and de- 
livery of freight, that the principal had. But here there 
was no proof whatever that Lee was the defendant’s gen- 
eral freight agent. The evidence for plaintiff only proved 
him a station agent, and Lee’s testimony was that he was 
subordinate to a general freight agent at St. Louis, and by 
that agent was expressly forbidden to make such a con- 
tract. No course of dealing between plaintiff and the 
company’s agent at Kansas City was shown from which 
the authority of the agent to make the contract might be 
inferred. It was not shown that the company had held 
itself out as a carrier of goods between Kansas City and 
Osceola. The naked question is presented, whether a 
local freight agent can make a contract for the company 
not only unauthorized, but expressly forbidden, for the 
transportation of goods beyond its line. We think that 
the company is not bound by such a contract made by the 
agent. In Lailroad Co. v. Pratt, supra, there was evidence 
that Graves, the station agent, had authority to make the 
contract, and that for five years he had been the company’s 
agent at Pottsdam, and that the plaintiff had been in the 
habit of transporting horses over the defendant's railroad to 
Boston,a point neither aterminus nor on the line of the road. 
The court held that “the power in a railroad corporation 
to make contracts to carry beyond its line, is coincident with 
the power to make contracts for transportation with other 
carriers, and is confined to the governing officer of the cor- 
poration, and that its subordinate agents do not possess 
that power unless it has been expressly conferred upon 
them or has been so exercised by those who exercise the 
general authority as to have become the established busi- 
ness of the road.” 

In Burroughs and others v. Norwich § Worcester R. R. 
Co., 100 Mass. 26, the plaintitis relied upon a receipt signed 
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and delivered to them by the defendant's station agent at 
North Oxford, by the terms of which the defendant “ prom- 
ised to forward and deliver the goods to the order of Trum- 
bull, Slade & Co., New York.” The station agent had 
been accustomed to give to the plaintiffs precisely similar 
receipts for goods delivered by them to the defendant at 
North Oxford to be transported, but the blank forms of 
these receipts were furnished by plaintiffs themselves, and 
the officers of the defendant corporation did not know that 
such receipts were given by the station agent, and receipts 
supplied by those officers to the station agent, and which 
they were accustomed to fill up and deliver when requested 
for goods to be transported to New York were of a different 
form, stipulating that the goods should be transported by 
defendant to New London, and thence by steamboat of the 
Norwich & New York Transportation Company to New 
York and that in case loss or damage should be incurred,the 
company should be responsible therefor in whose actual cus- 
tody the goods might be when such loss or damage occurred. 
The station agent at North Oxford was the proper person 
to receive and sign receipts for goods delivered at that 
station, but had no other authority to sign and deliver to 
plaintiff the receipt relied upon, than was to be implied 
from the above facts. The court held that these facts were 
“clearly insufficient to warrant a court or jury in inferring 
that he had authority to bind defendant as common car- 
riers beyond the line of their own railroad.” That case is 
directly in point, but it is not necessary for this court to 
adopt so stringent a rule as was there announced in order 
to determine against plaintiff the question of the authority 
of the agent Lee, to make the contract relied upon in this 
ease. There were several facts there from which anthority 
in the agent might have been inferred, that are not in this 
case, Which only presents, as before stated, the naked ques- 
tion whether or not the defendant is bound by sucli a con- 
tract as Lee signed for the company without express au- 
thority to do so, and against the explicit directions to the 
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contrary from his superior officer, the general freight agent, 
there having been no previous dealings between the plaintiff 
and the company from which plaintiff might reasonably 
have inferred such authority, and the company not having 
held itself out as a common carrier to a point beyond its 
line of road. On such a state of facts there can be no 
doubt that the company is not liable on the contract made 
by the agent. The court below, by its first instruction for 
plaintiff, left it to the jury on the above facts to determine 
whether the agent Lee had authority to make the contract 
with plaintiff or not. It should have declared as a matter 
of law, that on said facts plaintiff could not recover, or 
given the second instruction of those asked by defendant, 
“that the contract sued on as a contract of defendant to 
carry to the town of Osceola is void.” Judgment reversed 
and cause remanded. All concur except Hoven, J., who 
having been of counsel, did not sit in the case. 


Sueepy v. Streeter, Plaintiff in Error. 


1. Trials: (INSTRUCTIONS: PROMISSORY NOTES: INDORSER. Instructions 
should be predicated upon all the material evidence in the case. 

In a suit against an accommodation indorser of a promissory 
note, the defense set up was that the indorsement was obtained by 
means of a representation and promise to the indorser, by the 
plaintiff, that he was in possession of certain securities belonging 
to the maker of the note, with which to secure the note, and that, 
in case of the maker’s failure to pay the same, the securities should 
be turned over to the indorser for his indemnification; and that 
defendant had tendered to plaintiff the amount of the note, and 
demanded the securities, which had been refused. There was evi- 

- dence that one of the securities had come to the possession of de- 
fendant as a member of a partnership, to secure a loan by the firm 
to the maker of the note, and that the other securities had come to 
his possession, as one of the assignees, under an assignment by the 
maker for the benefit of his creditors. Held, that as such possession 
of the securities would confer no right on the defendant to use 
them for his individual benefit in the payment of the note, instruc- 
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tions which directed the attention of the jury to the naked ques- 
tion, whether or not the securities had been received by the 
defendant, ignoring the capacity in which and the object for which 
he had received the same, were calculated to mislead, and were erro. 
neous. 





: EVIDENCE: INDORSER. Where it was part of the defense of 
an indorser of a note, that he was induced to make the indorsement 
by plaintiff’s promise to deliver certain securities for his indemni- 
fication, his testimony that he had never before indorsed the paper 
of the maker, and would not then have done so unless he had felt 
amply secured by the collaterals, was held to be competent as tend- 
ing to prove the defense. 


Error to Jackson Circuit Court——Hon. 8S. H. Woopson, 
Judge. 


REVERSED. 


McClure & Humphrey, Bryant § Holmes and Botsford & 
Williams for plaintiff in error. 


J. £. Merryman, Jas. F. Mister and F. M. Black for 
defendant in error. 


Norton, J.—The petition charges that, on the 28th 
day of August, 1871, one R. 8. Miller made his promissory 
note to the order of James Streeter, 8S. M. Stricklerand A. 
W. Callen, for the sum of $5,000, payable in sixty days 
from the date thereof; that afterwards, for a valuable con- 
sideration, said Streeter, Strickler and Callen indorsed and 
delivered said note to Eph. Warner, and he to J. R. Me- 
Clure, who in turn, for a valuable consideration, indorsed 
and delivered the same to the plaintiff, Dennis Sheedy. It 
charges Streeter with a liability on said note as a commer- 
cial indorser. Streeter, in answer, alleges that he did not 
indorse said note for value; that he was a mere accommo- 
dation indorser thereon; and that to induce him to indorse 
his name on said note Sheedy represented to him that he 
(Sheedy) had in his possession $12,000 or $13,000 worth of 
securities belonging to Miller with which to secure said 
debt, and which, in case said Miller failed to pay the note 
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at maturity, and he (Streeter) became liable to pay the 
same, he would deliver to him as an indemnity; that Mil- 
ler failed to pay said note; that Streeter offered to pay said 
note upon the delivery to him of said valuable securities of 
Milier’s, so promised, which Sheedy refused todo. Sheedy, 
in his reply, specifically denies these allegations. 

On the trial of the cause plaintiff obtained judgment, 
and defendant’s motion for a new trial being overruled, he 
brings the case here by writ of error. The principal errors 
assigned are that the court erred in refusing proper, and 
giving improper instructions, and in rejecting evidence 
offered by defendant. The instructions given on behalf of 
plaintiff and objected to, are as follows: 2. “It is ad- 
mitted that R. S. Miller executed the note sued on to 
Strickler, Streeter and Callen, and that they indorsed the 
same, together with Warner and McClure, and that the 
same was delivered to the plaintiff, and if the jury believe 
from the testimony that said note on the 30th day of Oc- 
tober, 1871, was delivered by the plaintiff to G. B. Duy, a 
notary public, for the purpose of demanding payment of 
the same from said Miller, and that on that day the 
banking house of R. 8. Miller was closed, and that said 


notary did demand payment of R. 8S. Miller, which pay- — 


ment was refused, and that defendant, James Streeter, had 
notice of the non-payment and protest of sakl note, as tes- 
tified toby G. B. Duy, then you should find for the plaintiff, 
unless you shall, from all the evidence, believe that defend- 
ant indorsed said note for the accommodation of said Mil- 
ler, and that plaintiff agreed with defendant that he 
(plaintiff) would, in case Miller failed to pay the said note 
when the same became due, deliver to suid defendant the 
alleged collaterals, and that plaintiff failed to deliver such 
collaterals to the defendant, and defendant did not get such 
collaterals.” 

The instructions asked by defendant and refused, which 
we deem material to consider, are as follows: 5. “If the 
proof in this case shows the defendant indorsed the note 
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sued upon under an agreement with the plaintiff that upon 
failure of the maker, R. S. Miller, to pay the note when it 
became due, he, the said plaintiff, would transfer and de- 
liver to the defendant notes and mortgages to indemnify 
him, the said defendant, as indorser, it was incumbent upon 
said plaintitf to tender and deliver to said defendant, after 
said note became due and the refusal of Miller to pay the 
same, the said notes and mortgages, and if he failed, neg- 
lected or refused to do so, he, the said plaintiff, cannot re- 
cover in this action.” 

8 “If the jury believe from the evidence that the 
plaintiff stated to the defendant that he held notes and 
mortgages of R. 8. Miller, the maker of the note sued on, 
which he (Sheedy) agreed to turn over and transfer to the 
said defendant to indemnify him for his indorsement in the 
event of Miller's failure to pay the note sued upon, when 
it beeame due; and if, before said note became due, Miller 
made an assignment of his property under the insolvent 
laws of the State of Kansas, for the benefit of his creditors; 
and if the assignees found as part of his assets the notes 
and mortgages, or any portion thereof, assigned and deliv- 
ered to them, which Sheedy stated at the time of defend- 
ant’s indorsement of the note he held, and would turn over 
to dgfendant, as before stated, the assignees have no legal 
right to withdraw such notes and mortgages from the es- 
tate of Miller, and use them for the purpose of indemnify- 
ing or protecting the defendant on his indorsement of the 
note sued upon.” 

We are of the opinion that the court erred in giving 
the second instruction for plaintiff, and in refusing to give 
a arata: inatrac. the fifth and eighth asked by defendant. The 
notes: indorser. evidence offered by defendant tended to show 
that he was induced to indorse the note made by Miller by 
the representations of plaintiff, that he (the plaintiff) held 
securities of Miller amounting to $12,000 or $13,000, to 
secure the debt, which he would turn over and deliver to 
defendant in the event that Miller failed to pay the note 
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when due; that Miller failed in business before the matur- 
ity of the note and failed to pay it; that defendant tendered 
to plaintiff the amount of the note and demanded the se- 
curities, which he refused to deliver. The evidence also 
tends to show that the said securities or collaterals held by 
plaintiff were delivered by him to Miller on the same day 
that defendant indorsed the note, but after its indorsement ; 
that sixteen days after the execution of the note by Miller 
as maker, and the indorsement of it by defendant, and 
forty odd days before its maturity, Miller made a volun- 
tary assignment to defendant Streeter, S. M. Strickler and 
J. R. McClure, for the benefit of all his creditors, under 
which all the said collaterals which had been previously 
delivered by plaintiff to Miller came into the hands of said 
assignees as trust property, except one note of one C. I. Mil- 
ler for $4,000, secured by mortgage, which had been pre- 
viously pledged by said R. 8S. Miller to secure a loan 
from the firm of Streeter & Co., of which firm plaintiff 
was a member. 

Under the secon: instruction given for plaintiff, if the 
jury believed that the collaterals were received by defend- 
aunt as one of the assignees in the voluntary assignment 
made by Miller for the benefit of all his creditors, they 
were authorized by it to find for plaintiff, notwithstanding 
they might also have believed that plaintiff agreed with 
defendant that he (plaintiff) would, in case Miller failed to 
pay the note when it became due, deliver to defendant the 
collaterals, and that plaintiff had failed and refused to de- 
liver them according to such agreement. The vice of the 
second instruction consists in the following words at the 
close of it, “and defendant did not get such collaterals.” 
If the facts were, as the evidence tends to show, that 
Sheedy, the plaintiff, in violation of his agreement with 
defendant to deliver to him the said collaterals in the event 
of Miller’s fuilure to pay, delivered the said collaterals to 
Miller, and that they subsequently came into the possession 
of defendant by virtue of the deed of assignment made by 
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Miller, and by reason of said Miller having pledged one of 
the said collaterals to secure a loan from the banking house 
of Streeter & Co., of which defendant was a member, such 
possession so obtained conferred no right on defendant to 
use the proceeds of such collaterals to his own indemniti- 
cation by applying them to the payment of the note in- 
dorsed by defendant; and for the reason that under the 
said second instruction, if the jury believed defendant got 
the collaterals, as above stated, they were authorized to 
find for plaintiff, notwithstanding they might have believed 
all the other facts in regard to the agreement between 
plaintiff and defendant, the instructions ought to have 
been refused, and the fifth and eighth instructions, as asked 
by defendant, which were refused, ought to have been given. 
The modification by the court of defendant’s filth instruc- 
tion by adding to it the words “and defendant never re- 
ceived the same,” injected into it the same vice contained 
in the second instruction of plainti#, and was calculated to 
mislead the jury. Instructions should be predicated upon 
the whole case and take in all the evidence. First National 
Bank of Warsaw v. Currie, 44 Mo. 91; Sawyer v. lan. § 
St. Jo. R. R. Co., 37 Mo. 241; Mead rv. Brotherton, 30 Mo. 
201. 

It is further objected that the court erred in refusing 
to allow defendant to state, while testifying, that he had 
. -evidence: UeVer before indorsed Miller’s paper, and 
sacesnen. would not then have indorsed the note unless 
be had felt amply secured by the collaterals. As it was 
incumbent on defendant to show that the promise by 
plaintiff to deliver the collaterals to defendant induced him 
to indorse the note, and as the above statement tended to 
show that, we can perceive no good reason for its rejection. 
Judgment reversed and cause remanded, in which all con- 
cur. 
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FitzGeraLp v. BARKER, Appellant. 


Assumption of Another’s Debt by Acceptance of Deed with 
Recital Ii a purchaser of land accepts and holds under a con- 
veyance which contains a clause reciting that he has assumed and 
agrees to pay a note secured by a subsisting mortgage on the land, 
he thereby subjects himself to a liability which the holder of the 
note may enforce by a personal action. (Heim v. Vogel, 69 Mo. 529.) 


Appeal from St. Louis Court of Appeals. . 
AFFIRMED. 
Seneca N. Taylor for appellant. 


There was no consideration moving from plaintiff to 
Jefendant to support the promise; Page v. Becker, 31 Mo. 
466; Manny v. Frasier, 27 Mo. 419; and no privity of con- 
tract between them. The promise of Barker to assume 
and pay the deed of trust notes, which were outstanding as 
an incumbrance upon the property, was solely for the ben- 
efit of ‘Thomas. It was not the intention of the parties by 
their contract that Fitzgerald should receive any additional 
security for his debt, but that Barker should indemnify 
and save Thomas harmless as to such debt. Ham v. Jill, 
29 Mo. 278; Mellon v. Whipple, 1 Gray 317; Pike v. Brown, 
7 Cush. 133; National Bank v. Grand Lodge, 98 U. 8. 123; 
Brannan v. Dowse, 12 Cush. 228; Thomas v. Durgin, 119 
Mass. 500; Joster v. Alwater, 42 Conn. 250; Beard v. Mor- 
ris, 12 Serg. & R. 16; Kearney v. Tanner, 17 Serg. & R. 94; - 
Campbell v. Shrum, 3 Watts 60; Burke v. Gunnerly, 49 Pa, 
St. 518; Woods v. Lluntingford, 3 Ves. 1380; Tweddell v. 
Tweddell, 2 Bro. C. C. 101. 


John -G. Chandler for respondent. 


An action lies on a promise made by the defendant, 
upon a valid consideration, to a third party for the benetit 
of the plaintiff, although plaintiff was not privy to the 
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consideration ; and such promise is to be deemed made to 
the plaintiff, if adopted by him, though he was not a party 
to or cognizant of it when made. Meyer v. Lowell, 44 Mo. 
828; Flanagan v. Hutchinson, 47 Mo. 237; Rogers v. Gosnell, 
51 Mo. 466; s. ¢., 58 Mo. 589; Schuster v. K. C., St. Jo. § 
C. B. R. R. Co., 60 Mo. 290; Bank v. Benoist, 10 Mo. 519; 
Cress v. Blodgett, 64 Mo. 449; Robbins r. Ayres, 10 Mo. 538; 
Amonett v. Montague, 63 Mo. 201; Schemerhorn v. Vander- 
heyden, 1 Johns. 139; Ellwood v. Monk, 5 Wend. 235; Far- 
ley v. Cleveland, 4 Cow. 432; Lawrence v. For, 20 N. Y. 
268 ; Coster v. Albany, 43 N. Y. 399; Van Schaick v. Third 
Ave. R. R., 38 N. Y. 346; Ricard v. Sanderson, 41 N. Y. 
i79; Barker v. Bradley, 42 N. Y. 316; Belmont v. Coman, 22 
N. Y. 438; Claflin v. Ostrom, 54 N. Y. 581; Cooley v. Lloiwe 
Mach. Co., 53 N. Y. 620; Glen v. Llope Mut. Life Ins. Co., 
56 N. Y. 879; Felton v. Dickinson, 10 Mass. 287; Arnold 
v. Lyman, 17 Mass. 400; J/all v. Marston, 17 Mass. 575; 
Carnegie v. Morrison, 2 Met. 381; Dutton v. Pool, 2 Levinz 
212; Kimball v. Noyes, 17 Wis. 695; Sanders v. Clason, 13 
Minn. 379; Jordan v. White, 20 Minn. 91; Cross v. Trucs- 
dale, 28 Ind. 44; Devol vr. McIntosh, 23 Ind. 529; Day v. 
Patterson, 18 Ind. 114; Allen v. Thomas, 3 Met. (Ky.) 198; 
Wiggans v. McDonald, 18 Cal. 126; Miller v. Florer, 15 Ohio 
St. 148; In re Downing, 1 Dillon 33; 1 Parsons Cont., (Sth 
Ed.) 467, 468; 2 Greenleaf Ev., § 109; Pomeroy on Rem. 
and Rem. Rights, § 139. The doctrine of the above cases 
is applicable to an assumption of a mortgage debt. Steb- 
bins v. Lall, 29 Barb. 524; Burr v. Beers, 24 N. Y. 178; 
Thorp v. Keokuk Coal Co., 48 N. Y. 253; Lalsey v. Reed, 9 
Paige 446: Marsh v. Pike, 10 Paige 595; Cornell v. Prescott, 
2 Barb. 16 ;. Blyer v. Monholland, 2 Sand. Ch. 478; Cherry 
v. Monro, 2 Barb. Ch. 618; Jumel v. Jumel, 7 Paige 594; 
Ferris v. Crawford, 2 Denio 595; Tillotson v. Bod, 4 Sand. 
516; Murray v. Smith, 1 Wuer 412; Trotter v. Hughes, 7 
Kern. 74; Jordan v. White, 20 Miun. 91. 
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Iloven, J.—The petition in this case states in sub- 
stance, that on the 2nd day of November, 1872, one Thomas 
conveyed to defendant, Barker, certain real estate subject, 
however, to a deed of trust thereon, previously executed 
by said Thomas to secure the payment of sundry notes in 
suid trust deed described; that the deed from Thomas to 
the defendant contained a clause reciting that the defend- 
ant assumed and agreed to pay the several notes so secured 
by said trust deed; that the defendant accepted said deed 
and thereunder entered into possession of the property 
thereby conveyed; that by virtue thereof the defendant as- 
sumed and became liable to pay the amount of said notes 
to plaintilf, who is the owner and holder thereof, and that 
said notes, specifying them, are all due and unpaid. To 
this petition the defendant demurred on the ground that 
it did not state facts sufficient to constitute a cause of ac- 
tion; First, Because there was no consideration for the 
alleged promise, moving from the plaintiff to the defend- 
ant. Second, Because there was no privity of contract 
between the plaintiff and defendant. The court sustained 
the demurrer, and the plaintiff having declined to plead 
further, tinal judgment was rendered for defendant. The 
court of appeals reversed the judgment of the circuit court, 
and the defendant has appealed to this court. 

It is well established in this State that a party for 
whose benefit a stipulation in a simple contract is made, 
may maintain a suit on such stipulation in his own name. 
Bank v. Benoist, 10 Mo. 519; Dobbins v. Ayres, 10 Mo. 538; 
Meycr v. Lowell, 44. Mo. 328; Flanagan v. Llutchinson, 47 
Mo. 237. In the case ‘of Mogers v. Gosnell, 51 Mo. 466, this 
rule was extended to covenants made for the benefit of a 
third person; the old rule that no one but a convenantee 
can sue on a covenant being distinctly repudiated by this 
court in that case. In the recent case of L/eim v. Vogel, 69 
Mo. 529, it was directly decided that when a grantee ac- 
cepts a deed poll containing a statement that the land con- 
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veyed is subject to a mortgage which the grantee assumes 
and agrees to pay,a promise by the grantee for the 
benefit of the mortgageor, is implied therefrom, and the 
grantee thereby becomes personally liable to the mortgagee 
for the mortgage debt. The judgment of the court of ap- 
peals must, therefore, be atlirmed. All concur. 








INDEX. 


ABANDONMENT. 


INDICTMENT JN STATUTORY LANGUAGE. When a statute defining an of- 
fense employs terms which havea fixed legal signification, an indict- 
ment following the language of the statute, without more, will be 
good, 

This rule is applicable to an indictment against a father under 
section 34, page 497, Wag. Stat., for “ abandonment” of his child. 
The State v. Davis, 467. 


ABATEMENT. 


Piea ix. See Beattie v. Stocking, 196, 


ABORTION. 


Aw indictment for procuring an abortion is bad if it does not aver 
that the abortion was not advised by a physician to be necessary 
to preserve the life of the woman. Wag. Stat., 2 34, p. 450. The 
State v. Meek, 355. 


ACCRETION. 

Tur doctrine of Benson v. Morrow, 61 Mo. 345, on this subject, reaffirmed. 
Lamme v. Buse, 463. 

ACQUIESCENCE. 

Gvuarasty. Acts of acquiescence or ratification will not make one liable 
upon a written guaranty for things which do not come within the 
terms of the guaranty. Shine’s Administrator v. The Central Savings 
Bank, 524. 

AS VALIDATING DEFECTIVE EXECUTION OF CORPORATE POWERS. See Chou- 
teau vy. Allen, 290. 


1, JOINT AND SEVERAL OBLIGATIONS: SEVERAL Actions. The recovery of 
44—70 . 
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a judgment on a note against one of the makers and the adiminis- 
trator of the individual estate of «a deceased member of a tirm 
which was joint maker with him, will not prevent recovery against 
the partnership estate of the firm in another action. Under sec- 
tions 1, 2 and 4, Wag. Stat., p. 269, the obligation is joint and several ; 
upon the death of one of the members of the firm the cause of action 
survives against the administrator of the partnership estate, and 
the holder of the note has the right to sue any other persons liable 
without losing his recourse against the estate. Mnox County Sar- 
ings Bank v. Cottey, 150. 


Equity: parties. Plaintiff borrowed of C upon his note and 
mortgage, 35,000, of which sum it was agreed that plaintiff should 
receive $2,500, and the other $2,500 should be held to pay off an ex- 
isting mortgage upon plaintiff’s land when it should become due. 
The money was, by agreement, placed with the defendant bank, by 
whom 32,500 was paid to plaintiff, and the remainder was placed 
to the credit of one M, who converted it to his own use. The 52,500 
mortgage coming due, C, to protect himseli, bought it in and held 
it as a charge against the plaintiff and his land, and to indemnify 
himself, obtained further security from M. Inan action against 
the bank, plaintiff obtained judgment for the money placed to the 
credit of M, with interest; J//eld, that this was error, as plaintilf 
was in no event entitled to have this money; Held, jurther, that 
in order to a complete adjustment of all the equities, C and M 
should be made parties to the suit. Judy v. Farmers & Traders 
Bank, 407. 


JUSTICE’S JURISDICTION : CIVIL ACTION TO RECOVER FINES. A statute 
which provides that in certain cases fines may be recovered by 
civil action to the use of the county before a justice of the peace, 
(Wag. Stat., 2 29, p. 516.) does not authorize a proceeding betore a 
justice of the peace founded on an atlidavit charging, not a pecu- 
niary liability, but a criminal offense, on which a warrant is issued, 
and the defendant is arrested and forcibly taken before the justice 
and fined. Such a proceeding is not a civil action. The Mate v. 


Ford, 464. 


WHEN THERE MAY BE SEVERAL ACTIONS GROWING OUT OF SAME NUISANCE, 


~ 


See Van Hoozier v. Hannibal & St. Joseph Railroad Company, 145. 


ADMINISTRATION, 


Wipow’s ALLOWANCE: RENUNCIATION oF WILL. When a widow 
is entitled under her husband’s will to precisely the same amount 
of personal property that she would take under the administration 
law, (Wag. Stat., 235, p. 88,) and she actually receives it, the fact 
that upon subsequently renouncing the provisions of the will, she 
does not surrender the property to the administrator, will not in- 
validate the renunciation. As soon asthe renunciation is made, 
her right to the property becomes absolute under the law. Regis- 
ter v. Hensley, 189. 


PROBATE JURISDICTION: VENDOR'S LIEN. .\ court of probate whose 
jurisdiction is limited to ‘‘suits and proceedings instituted against 
executors and administrators upon any demand against the estate” 
of any decedent, has no power to enforce a vendor’s lien against 
land belonging to an estate of a decedent. The heirs are necessary 
parties to sucha suit. Ross v. Julian, 209. 
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——— : PROCEDURE WHERE DECEDENT LEAVES LAND NOT PAID FOR, 
When a decedent leaves land, the purchase money for which is un- 
paid, the probate court can deal with the land only in the manner 
provided by sections 2, 3 and 4, of article 3, of the administration 
law, (Wag. Stat., p. 94). It may allow the debt as a de:nand against 
the estate, to be paid in its order like other debts, but cannot declare 
ita lien, and order it first paid out of the proceeds of the land when 
sold. Jb. 





SALE OF SUCH LANDS: WHAT TITLE PASSE3: DISTRI- 
BUTION OF PROCEEDS. When an administrator for the purpose of 
paying debts, sells land of his intestate, the purchase money of 
which is unpaid, the purchaser takes it subject to the vendor’s 
claim forthe purchase money. If the vendor is himself the pur- 
chaser, he stands in the same position as a stranger, and must pay 
the amount of his bid without deducting the amount of his claim. 
The proceeds of such a sale are to be distributed among the cred- 
itors inthe order of priority of their demands. Jb. 


ADMINISTRATOR'S SALE: RECORD EVIDENCE: PAROL EVIDENCE. A 
recital in an order of approval of an administrator’s report of sale, 
showing that the sale was held on aday when the probate court 
was in session, may be contradicted by the production in evidence 
of another order showing that the court stood adjourned on the 
day of the sale. 

Parol evidence will not be received to show that notwithstanding 
the order of adjournment, the court was in point of fact in session. 
( Mobley v. Nave, 67 Mo. 4546.) Ainge v. Corby, 257. 


ALLOWANCE OF JUDGMENT: Limitations. No judgment is too 
old to be allowed against the estate of a decedent until the time has 
elapsed since its rendition, which the law designates as the period 
when presumption of payment may be indulged. R. 8. 1879, 2 
$251. Ewing v. Taylor, 304. 


PRESENTATION OF DEMANDS: NOTICE. In presenting a judgment for 
allowance against the estate of a decedent, the same notice is re- 
quired as in the presentation of other demands. Jb. 


Aw administrator has no power to transfer an account due the es- 
tate without an order of court authorizing the transfer. (Stagg v. 
Linnenfelser, 59 Mo. 386) Weil v. Jones, 560. 


Parry. A suit on the bond of an executor or administrator can 
only be maintained in the name of the State to the use of the party 
aggrieved ; not in the name of the latter alone. Woodworth v. Wood- 
worth, 6OOl, 


CONCLUSIVENESS OF FINAL SETTLEMENT. A final settlement of an 
administrator with the will annexed, has the force and effect of a 
judgment, and, until impeached and set aside in an appropriate 
proceeding, precludes any action upon the bond of the executor 
The only exception to the rule of the conelusiveness which attends 
a final settlement, is that laid down in section 6, page 118, Wag. 
Stat. Ib. 


PROMISSORY NOTE; CONSIDERATION: ADMINISTRATION. <A delin- 
quent administrator gave his own note in settlement of a demand 
against the estate of his intestate, upon an understanding that a 
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suit then pending against him should be dismissed. The plaintiff 
afterwards refused to dismiss until the admini-trator should pay 
another demand which had been allowed against the estate. This 
was paid, and the suit was then dismissed. //e/d, that the exaction 
of this payment before carrying out the agreement to dismiss con- 
stituted no defense to an action on the note. Smith v. Paris, 615. 


See Ford v. Hennessy, 580. 


ADVERSE POSSESSION, 


1. MISTAKEN POSSESSION, WITEN aDveRsE. Where the owner of a 
tract of land takes into his inclosure adjoining land which does 
not belong to him, the possession of the latter will be deemed ad- 
verse to the true owner if it is held under the belief that the land 
lies within the bounds of his own tract, and without any purpose of 
surrendering it to the true owner when the true line shall be as- 
certained. (Following Walbruna v. Ballen, 68 Mo. 164.) Cole r. 
Parker, 372. 


2. PusBiic ROADS: TITLE BY USER. Ten years adverse occupancy and 
use of a road by the public. acquiesced in by the owner, will vest 
in the public an easement in the road and cause it to become a 
highway. The State v. Wells, 635. 


AGISTMENT. 


LIEN: ACTION UNDER THE STATUTE: TENDER. Tender of the full amount 
due forthe keep of cattle extinguishes the lien given by the stat- 
ute, (2 Wag. Stat., 906,) but does not take away the plaintiff's right 
toan ordinary money judgment for that amount without costs if 
he refuses the tender and sues to enforce a lieu for a greater 
amount. Berry v. Tilden, 489. 


AMENDMENT. 


AMENDMENT OF PLEADINGS. Under the circumstances disclosed in the 
record, the trial court committed no errorin refusing permission to 
the defendant to file an amended answer during ‘the trial. The 
Weed Sewing Machine Company v. Prilbrick, 646. 


APPEAL. 


1. Arripatir rok aprraL. Where the trial court allowed the ap- 
pellant ten days time in which to file his bill of exceptions and 
affidavit for appeal, and the latter was not filed until after that 
time had elapse |, but there was nothing ‘n the record to show that 
it was not filed during the same term; J/eld, that there was no 
ground for dismissing the appeal. J’ershing v. Canfield, 140. 


2. APPEAL FROM JUSTICE’S COURT: WAIVER OF NoTICE. In order to con- 

stitute a waiver of the notice required by law to be given when an 
appeal is taken from a judgment of a justice of the peace, a notice 
o take depositions served upon the appellant after the case is in 
the appellate court, should appear to have been given by the ap- 
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pellee or his attorney. If this does not appear, and the depositions 
taken in pursuance of the notice have not been filed in court, it 
wil) not operate a waiver. Wolf v. The Danforth Artificial Light 
Company, 182. 


DeATIC OF PARTY PENDING APPEAL. See Wilson v. Garaghty, 517. 


ARBITRATION. 


Awarp. Defendant's cattle were fed by plaintiffs, under an agree- 
ment that the fodder should be paid for at the end of the season 
at the customary price paid in the neighborhood, and defendant 
being unable to agree with plaintills what was the customary price, 
joined with them in submitting the question to arbitrators, who 
fixed the price. J/el/d, that their determination was binding. Wa- 
venport v. Fulkerson, 417. 


OBLIGATION TO ARBITRATE, NOT SPECIFICALLY ENFORCEABLE. See City of 
St. Louis y. St. Louis Gaslight Company, 69. 


ASSAULT. 


SUFFICIENCY OF INDICTMENT. An indictment which charges that the de- 
fendant did obstruct, resist and oppose an oflicer attempting to effect 
his arrest ‘by making an assault,” and did then and there shoot at 
the oflicer with certain pistols loaded with gunpowder and leaden 
balls, is not bad because the assault is not charged to have been 
made with a deadly weapon. ‘The other facts stated make it good 
under section 29, page 449, Wag. Stat., without any express charge 
of assault. (Stale v. Phelan, 65 Mo. 547.) The State v. Lstis, 427. 


ASSIGNMENT. 


LIEN OF JUSTICE’S EXECUTION: SUBSEQUENT ASSIGNMENT FOR BENEFIT OF 
crepirors. The lien of an execution in the hands of a constable 
holds good against a subsequent assignment for the benefit of cred- 
itors under the general assignment law. J’rost v. Wilson, 664. 


ATTACHMENT. 


PRACTICE IN ATTACHMENT: PLEA IN ABATEMENT. A defendant in at- 
tachment does not waive his right to plead in abatement by taking 
an order for “leave to plead on the third Monday of the present 
term, or answer the 22nd day of January, 1876.” Such an order 
preserve to him the right to elect whether he will plead in abate- 
ment oranswer tothe merits. Beattie v. Stocking, 196. 


EFFECT OF SUPERVENING BANKRUPTCY. See State ex rel. Peirce vy. Mer- 
ritt, 275. 


See Wangler v. Franklin, 659. 





oS 
i) 
Px 


INDEX. 
ATTORNEY. 


1. Deep, EXECUTED UNDER POWER OF ATTORNEY, WHEN BINDING ON 
PRINCIPAL. If froma deed which purports to be executed by an 
attorney in pursuance of a power, it appears that the principal, in 
consideration of money paid to him, makes the grants and cove- 
nants therein expressed, and that the signature and seal are his, 
and that the deed was executed by him, by his attorney in fact, no 
precise form or arrangement of words is essential to make it the 
deed of the principal. McClure v. Herring, 18. 


DEED: POWER OF ATTORNEY: LANDS, SUFFICIENT DESIGNATION OF. 
A power of attorney authorizing the conveyance of lands, described 
them as all the lands of which the grantor was seized in Harrison 
county. Jleld,a sufficient description. No more specitic descrip- 
tion is required in a power of attorney than would be required in 
an absolute conveyance by the principal. Jb. 


3. EMPLOYMENT OF SPECIAL ATTORNEY BY COUNTY CouRT. Section 35, 
page 205, Wag. Stat., does not authorize a county court to employ 
a special attorney to attend to county business, when the ciruit at- 
torney resides within the county. In such case section 25, page 204, 
makes it the duty of that officer to attend tothe law business of the 
county. Dixon v. Livingston County, 239. 





BAILMENT. 


See PLepGe. 


BANKRUPTCY. 


1. ATTACHMENT: INTERVENTION OF BANKRUPTCY PROCEEDINGS: JURIS- 
DICTION OF STATE Court. After property of a debtor had been at- 
tached on the ground of fraudulent conveyance, proceedings in 
bankruptcy were instituted and pressed to an adjudication against 
the debtor, and the attached property was taken by the assignee 
out of the sheriff’s hands. Held, that these facts did not oust the 
State court of its jurisdiction of an action on the attachment bond 
brought by the alleged fraudulent purchaser. The State ex rel. 
Peirce v. Merritt, 275. 


2. ACTS OF ASSIGNEE AS AFFECTING crEDITORS. The fact that an as- 
signee in bankruptcy has aflirmed a sale of goods made by the 
bankrupt, cannot affect the rights of creditors who, before the in- 
stitution of the bankruptcy proceedings, have attached the goods for 
fraud in the sale. Jb. 


3. SALE OUT OF ORDINARY COURSE: EVIDENCE: FRAUD! BANKRUP! 
LAW, NOt ADMINISTERED BY STATE Court. The fact that a sale is 
made by a delttor out of the ordinary course of business, while it is 
a circumstance tending to prove fraud, will not warrant an instrue- 
tion to the jury that the sale is prima facie fraudulent. Under sec- 
tion 35 of the bankrupt act such an instruction would be proper in 
proceedings instituted under that act in the Federal court; but in 
a suit in the State court the matters in dispute are to be determined, 
not by the bankrupt act, but by the common law and the statutes 
of the State. Jb. 
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BILL OF EXCEPTIONS. 


A BILL OF EXCEPTIONS will not be disregarded by this court on the 
ground that it was fil-d in vacation, unless the record shows that to 
be the fact. Weil v. Jones, 560. 


JupiciaAL notice. This court cannot consider a bill of exceptions 
filed after the lapse of the term at which the motion for new trial 
was disposed of, unless the record shows that the filing was with 
consent of the adverse party. To determine whether it was filed 
after the term, judicial notice may be taken of the times fixed by 
statute for holding court. The State v. Broderick, 622. 


BILL OF EXCHANGE, 


EkASURE OF RESTRICTIVE INDORS2MENT WITHOUT DRAWER’S KNOWLEDGE: 


- 


PAROL EVIDENCE. A drew upon Ba bill of exchange for the amount 
of a debt due him from B. The bill was made payable to the 
order of C, who indorsed it: ‘‘ Pay to D or order for collection 
for account of C.” B received the bill, erased the indorsement, 
and procured the discount of the bill at the plaintiff bank. A 
afterwards received from B the proceeds of the discount. The 
bill not being paid, the plaintiff sued A, alleging that in procuring 
the discount LB was acting as the agent of A. Held, Ist, That 
this could not be shown by parol evidence; 2nd, That the restric- 
tive indorsement by C destroyed the negotiability of the bill, and 
operated as a mere authority to D to receive the proceeds for 
the use of A; 3rd, That the erasure of the indorsement, without 
the assent of A, destroyed the validity of the bill as to A, and 
plaintiff was bound to know that such was the effect when he dis- 
counted it. The Mechanics Bank v. The Valley Packing Company, 648. 


BOND. 


INDEMNIFYING BOND TO SHERIFF! VALID THOUGH NOT IN STATU- 
rory ForM. <A bond given to the sheriff by a plaintiff in execution 
conditioned to indemnify a claimant of property taken under the 
execution against damages by reason of the seizure, is a valid bond, 
though it lacks the condition for the indemnification of the sheriff 
called for by section 28, page 697, Wagner's Statutes; and the 
claimant may maintain anaction pnsuch bond. Flint ex rel. Lump- 
kinv. Young, 221. 


Principal AND surety. A bond running in the names of several 
persons, one as principal and the others as sureties, but subscribed 
only by the sureties, is not obligatory on them. Bunn v. Jetmore, 228. 
WHEN NON-NEGOTIABLE. A bond which, by its terms, is payable at 
a time certain, but contains a clause reserving to the makers ‘the 
right to pay the same at any time to be named by them, by ad- 
ding to the principal a sum equal to twenty per cent. thereof,” is 
non-negotiable for uncertainty as to the time of payment. Chou- 
teau v. Allen, 290, 


——. Bonds with past due coupons attached are to be treated as 
dishonored paper. Jb. 
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ILLEGAL contract. Bonds issued in payment for work done un- 
der an illegal contract are not tainted with the illegality. Suer- 
woop, C. J., and Norton, J., dissenting. Jb. 


PLEDGE: ASSIGNMENT BY PLEDGEE. A pledgee can ordinarily convey 
no greater right to the pledged property than he himself possesses 
If it is non-negotiable paper, it will be subject to the same defenses 
in the hands of the assignee as in hisown. Jb. 


BOND SUBSTITUTED FOR LOST BOND: BURDEN OF PROOF IN ACTION 
on. Inan action on a bond given in lieu of a bond which has been 
lost, with the understanding that the obligor shall not be held liable 
on the substituted bond unless the original cannot be found, the 
plaintiff cannot recover without proving that the original has not 
been found. The Weed Sewing Machine Company v. Philbrick, 646, 


PROPER PARTY TO ACTION ON, IN A CERTAIN CASE. See State ex rel. Peirce 


v. Merritt, 275. 


BRIBERY. 


OF RAILROAD pDiREcTORS. See Chouteau v. Allen, 290, 


BURDEN OF PROOF, 


See Weed Sewing Machine Company v. Philbrick, 646. 


See Chouteau v. Allen, 290. 


CAIRO & FULTON RAILROAD LANDs. 


CHANGE OF VENUPF. 


IN CRIMINAL CASES. An affidavit fora change of venue in a criminal 


case on the ground of prejudice of the inhabitants, made after the 
lapse of the first term after the indictment found, or if the defendant 
when indicted was not in custody, or on bail, made after the lapse 
of the first term after his arrest, must show that the facts on which 
the application is grounded first came to the knowledze of she de- 
fendant since the last preceding continuance An aflidavit that the 
facts “have more fully come to the knowledge of the defendant 
since the last adjournment,” is not suflicient. The State v. Boone, 


649. 


COMPROMISE. 


OrrEeR TO compromise. An offer to compromise never estops the party 


making it from setting up any legal defense or asserting any right 
to which the offer relates. Cook v. The Continental insurance Cum- 
pany, 610. 
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CONDITION. 


CONDITIONAL SALE OF PERSONALTY A condition in a contract of 
sale of personal property that the title shall remain in the vendor 
until the purchase money is paid, is valid and will be enforced even 
against a bona fide purchaser, notwithstanding it is not acknowledged 
or proved and recorde:: as required of certain instruments by sec- 
tion 5, page 280, Wag. Stat. That section does not apply to such 
contracts. Wangler v. Franklin, 659. 


ConDITION SUBSEQUENT. See Otis v. Koontz, 183. 


CONSIDERATION. 
Or contract. See City of St. Louis v. St. Louis Gaslight Company, 69. 
CONSPIRACY. 


1. GAMING ACT: “ POKER: NO JOINT LIABILITY OF PLAYERS FOR 
MONEY Lost. In the game of “‘ poker” each party plays for himself. 
Therefore, under the gaming act, (Wag. Stat., @ 1, G60,) if there be 
no conspiracy of two or more to cheat another player and no agree- 
ment to divide the winnings, a joint action cannot be maintained 
against them by the loser to recover the amount of his losses. The 
action lies only against the winner. Laythamv. Agnew, 48. 


2. A conspiracy CANNoT be established upon opinion; it is prova- 
ble only by facts. Jb. 


3. DECLARATIONS OF A CONSPIRATOR made after the object of the con- 
spiracy has been accomplished, are not admissible against his co- 
conspirators. Jb. 


CONSTITUTIONAL LAW. 


1. L&GIsLaTIVE POWER OVER COUNTY REVENUES: CRIMINAL Costs. The 
Legislature having the same control over the revenues of the coun- 
ties as it has over those of the State, may require costs in criminal 
cases, Which, at the time they accrued, were by law payable out of 
the State treasury, to be paid by the counties. Hence, the State has 
not, since the Ist day of November, 1579, been liable for the board 
of a prisoner in the county jail for aterm prior to that date, the bill 
of which was not certified by the judge and prosecuting attorney 
until after that date, the revised statutes, which then took effect, 
having transferred that liability from the State to the several coun- 
ties. 25008. The State ex rel. Brown v. Holladay, 137. 


2. PoLick POWER: DESTRUCTION OF GAMBLING DEVICES WITHOUT JUDICIAL 

CONDEMNATION. A statute which authorizes an officer of police, 
upon information or personal knowledge that there is any pro- 
hibited gaming table or other gaming device kept within his dis- 
trict, to cause the same to be seized and brought before him and 
publicly destroyed, and makes no provision for judicial condemna- 
tion, violates the constitutional prohibitions against unreasonable 
seizures and against the taking of property without due process 
of law, and is, therefore, void. Lowry v. Rainwater, 152. 
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Back Tax act oF 1877, constiruTiIONAL. The act of 1877 to provide 
for the collection of delinquent taxes, imposes no new obligation, 
and so is not obnoxious to the constitutional prohibition against 
retrospective laws. Acts 1877, p. 384. The State to the use of Rosen- 
blait v. ITeman, 441. 


RAILROAD: CONSTITUTIONAL LAW. The double damage section of 
the railroad law does not conflict with the constitution of 1865. 
Cummings v. The St. Louis, Iron Mountain & Southern Railway Com- 
pany, 370. 


CoNSTITUTIONAL LAW: AMENDMENT OF STATUTES. Section 34 of 
article 4 of the constitution of 1875, does not require that when 
some of the sections of an act are to be amended, the entire act 
shall be set forth in the amendatory act, but only that those sections 
as amended shall be set forth in full. 

The act of April 17th, 1877, amending the statute of 1865, in re- 
lation to the concurrent jurisdiction of circuit courts and justices of 
the peace in misdemeanor cases, conforms to this requirement. 
(Acts 1877, p. 281.) The State v. Chambers, 625. 


: SUBJECT OF ACT: TITLE OF act. The above act of 1877 is 
not obnoxious to section 28 of article 4 of the constitution. It con- 
tains but one subject, and that is clearly expressed in the title. Jb. 


CITY RECORDER EX-OFFICIO JUSTICE OF THE PEACE: CONSTITUTIONAL 
LAW. A provision in a city charter that the city recorder shall be 
ex-officio a justice of the peace within the limits of the city, does not 
violate any constitutional prohibition. Frost v. Wilson, 664. 


HANNIBAL CITY RECORDER: CONSTITUTIONAL LAW: TITLE OF ACT. 
The title ‘An act to consolidate into one the various acts in relation 
to the charter of the city of Hannibal,” is sufficiently comprehen- 
sive to embrace a section creating the office of recorder and vesting 
the recorder with the powers of a justice of the peace within the 
limits of the citv. Acts 1873, p. 249,220. Ih. 


CONTRACT. 


JOINT AND SEVERAL OBLIGATIONS: SEVERAL actions. The recovery 
of a judgment on a note against one of the makers and the admin- 
istrator of the individual estate of a deceased member of a firm 
which was joint maker with him, will not prevent recovery against 
the partnership estate of the firm in another action. Under sections 
1, Zand 4, Wagner's Statutes, page 269, the obligation is joint and 
several; upon the death of one of the members of the firm the 
cause of action survives against the administrator of the partner- 
ship estate, and the holder of the note has the right to sue any 
other persons liable without losing his recourse against the estate. 
Know County Savings Bank v. Cottey, 150. 


WRITTEN INSTRUMENT: SIGNATURE WITHOUT CONSENT. As between 
original parties. if one has procured the signature of the other to 
a written instrument, whether by fraud or not, which does not con- 
tain the contract made by the parties, but a different one, he can- 
not be permitted to avail himself of the writing, but must stand 
by the real contract. Wright v. Me Pike, 175. 
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CoNTRACT FOR MUTUAL SERVICES: MEASURE OF DAMAGES. A party toa 
contract for mutual services cannot recover on the contract both 
the value of his services and damages for failure of the other party 
to render the services stipulated to be rendered on his side. If he 
recovers the money value of his own services that is all he is enti- 
tled to. Otis v. Koontz, 183. 


CoNDITION SUBSEQUENT: RAILROAD RIGHT OF WAY? CITY ORDI- 
Nance. A city ordinance granting toa railroad company a right of 
way over a street provided that the grant should become null and 
void if the company should ever remove its machine shops from 
the city. Held, that this was a condition subsequent, in which no 
one had any legal interest but the company and the city, and if the 
company violated the condition by removing the shops, this did 
not ipso facto terminate the right of way so as to entitle the owner 
of a lot abutting upon the street to maintain an action of damages 
against the railroad company as for an unlawful occupation of the 
street. Anight v. The Kansas City, St. Joseph & Council Blujis Rail- 
road Company, 231. 


RAILROAD CONSTRUCTION CONTRACT: BRIBERY OF DIRECTOR. <A con- 
struction contract is not void under sections 58 and 59 of the 
railroad law, (R. S. 1855, p. 438,) because the contractor has an 
agreement with a director of the railroad company to divide the 
profits of the contract with him. Suerwoop, C. J.,and Norron, J., 
dissenting. Choutcau », Allen, 290. 


Bonbs: ILLEGAL contract. Bonds issued in payment for work 
done under an illegal contract are not tainted with the illegality. 
Suerwoon, C. J., and Norton, J., dissenting. Jb. 


JOINT CONTRACT: PARTY TO SUIT: DISCHARGE OF OBLIGATION. One of 
two obligees in a joint contract cannot sue upon the contract alone. 
Payment in full by the obligor to one of the joint obligees dis- 
charges the obligation. Henry v. Mount Pleasant Township of Bates 
County, 500, 


RAILROAD! CONTRACT TO CARRY BEYOND TERMINUS. A railroad com- 
pany may be bound by contract, express or implied, but not other- 
wise, to transport persons or property beyond the line of its own 
road. Grover & Baker Sewing Machine Company v. Missouri Pacific 
Railway Company, 672. 


———: POWER OF FREIGHT AGENT TO CONTRACT. The general freight 
agent of a railroad company has power to bind the company bya 
contract for transportation to points bevond its own line; but a sta- 
tion agent has no such power, and such a contract entered into by 
him is void, unless the authority has been expressly conferred by 
the proper superior officer, or there have been previous dealings 
from which the authority may be reasonably inferred, or the com- 
pany has held itself out asa common carrier to such points. Jb. 


ASSUMPTION OF ANOTHER’S DEBT BY ACCEPTANCE OF DEED WITH RE- 
civaL. If a purchaser of land accepts and holds under a convey- 
ance which contains a clause reciting that he has assamed and 
agrees to pay a note secured by a subsisting mortgage on the land, 
he thereby subjects himself to a liability which the holder of the 
note may enforce by a personal action. (Heim v. Vogel, 69 Mo, 529.) 
Fitzgerald v. Barker, 685. 
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CORPORATION. 


Tue pousLe LiapiLity of a stockholder created by the constitution 
of 1865, could not be enforced by the corporation. Liberty Female 
College Association v. Watkins, 13. 


St. LOUIS GASLIGHT COMPANY : CONTRACT NOT ULTRA ViRES. The char- 
ter of the St. Louis Gaslight Company, a company incorporated for 
the purpose of supplying the city of St. Louis and its inhabitants 
with gaslight, provided that if, alter twenty vears from the Ist day 
of January, 1840, the city should resolve to purchase the gas-works 
from the company, or if, at such time, the city should decline to 
purchase, but, at the end of twenty-five years from said Ist day of 
January, 1840, the board of aldermen should then resolve to pur- 
chase, the company should sell and convey to the city their gas- 
works; provided, however, that the city should notify the company 
of its intention to purchase at either of the times prescribed, at 
least six months previous to the expiration of said terms of twenty 
and twenty-five years, respectively; and provided, further, that a 
failure to notify as provided should be deemed a refusal on the part 
of the city to purchase the interests of the company. If the city 
should not resolve to purchase at either of the times prescribed, 
then the charter of the company should be in full force for an ad- 
ditional term of twenty-five years from and after the Ist day of 
January, 1805. The charter further provided, as follows: ‘ The 
corporation of the city of St. Louis and the board of directors of the 
St. Louis Gaslight Company, may contract for and make regulations 
relating to the lighting of said city with gas,in such manner as may 
be agreed upon; and they may make generally such contracts in 
relation to the business of the company as may be beneficial to 
them and the public.”” In 1846 a contract was made beteen the 
city and the board of directors of the company, without the assent 
of the stockholders of the company, whereby the city relinquished 
the right to purchase the gas-works in 1860, and in lieu thereof ob- 
tained the right to purchase in 1870, or at the period of every five 
years thereafter, inthe manner and upon giving the notice of inten- 
tion to purchase provided in the charter. In 1869 the city resolved 
to purchase, and immediately gave the company notice as provided 
by the charter. In May, 1870, this suit was instituted by the city 
to enforce its right to purchase. The company denying the validity 
of the contract; eld, that the right conferred upon the city by 
the charter was simply a privilege of becoming the purchaser of 
the gas-works on the Ist day of January, 1860, or the Ist day of 
January, 1865, and the city was under no obligation to purchase at 
either of these times, but might exercise the privilege or not at its 
option; and the substitution of the right to purchase in 1870, or at 
the end of any five vears thereafter, instead of 1860, was not ultra 
vires, but was authorized by the above quoted clause of the charter; 
Held, also, that the contract does not contravene the general rule 
that a board of directors of a corporation cannot sell oui its busi- 
ness and property and thus defeat the object of its organization 
without the consent of the stockholders. The clause of the charter 
above quoted authorized the board to make any contract with the 
city which it might deem beneficial, and the result of this con- 
tract was absolutely to continue the business of the company at 
least five vears; J//eld, also, that although the differing cireum- 
stances and conditions of the corporations in 1846 and 1860 might 
have been a reason why the city should not have relinquished in 
1846 the right to purchase in 1860, it wasa reason that addressed 
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itself to the propriety and expediency of making such relinquish- 
ment, but did not affect the power. 

Per Napvron and Henry, JJ. The contract of 1846 was invalid 
so far as it affected the right of the city, under the company’s char- 
ter, to purchase in 1860 or 1865; no board of aldermen, prior to 
the times at which initial steps towards the purchase could have 
been taken under the charter, could waive the right of the city to 
purchase at such times. City of St. Louis v. St. Louis Gaslight Com- 
pany, 69. 


CorPORATION CONTRACT: ESTOPPEL. In 1859 the city resolved 
to purchase the gas-works, and the company, on being notified of 
this action, refused to sell on the ground that under the contract of 
1846 the city had no right to buy. Relying upon this assertion by 
the company of the validity of the contract of 1846, the city took 
no further steps in 1860 or 1865, but lost her right to purchase at 
both of said times in the belief that under the contract the validity 
of which the company had thus asserted, she would have the priv- 
ilege of purchasing according to its terms on the Ist day of Jan- 
uary, 1870, or at any period of five years thereafter; JJ/eld, that 
the company when sued in 1870, upon the contract of 1846, was es- 
topped from asserting its invalidity. Jb. 


Equiry WILL NOT COMPEL SPECIFIC PERFORMANCE OF OBLIGATION 
TO ARBITRATE, WHETHER GROWING OUT OF CONTRACT OR STATUTE: 
MANDAMUs. By the charter of the company and the contract of 
1846, it was provided that the price to be paid by the city for the 
gas-works should be fixed by arbitrators, to be chosen by the city 
and the company in equal numbers, with an umpire, if necessary, 
to be selected by the arbitrators. In 1869, the city, having adopted 
a resolution to purchase, appointed arbitrators, and duly notified the 
company, but the company refused to appoint. This suit being in- 
stituted by the city to compel the company to sell at a price to be 
fixed by commissioners appointed by the court; fed, that the ac- 
tion would not lie; that it was an equitable proceeding to enforce 
specific performance of the contract of 1846, and the rule is well es- 
tablished that equity will not enforce specitic performance of a con- 
tract of sale when the price remains to be fixed by arbitrators to be 
appointed by the parties; and the reason of the rule applies with 
even more force where the obligation to sell is of statutory origin. 
Held, also, that upon a proper case made, tie company could have 
been compelled, by mandamus, to make the appointment. Jb. 


CoRPORATION CONTRACT: CONSIDERATION: ULTRA viIRES. In 1873 
a contract was entered into between the city, the St. Louis Gaslight 
Company and another gaslight company, by which it was agreed 
that the contract of 1846 should be canceled, and all suits pending 
between the parties should be dismissed, and all causes of action 
between them considered as settled. The contract further provided 
that the city should have two vears time in which to pay an indebt- 
edness then due from her to the St. Louis Gaslight Company. It 
also relinquished to the city the exclusive right of that company to 
make and vend gas in a certain district of the city, reserving, how- 
ever, the right equally with other companies and individuals to 
carry on that business in said district. It also provided that said 
company should lay at least two and one-half miles of mains in 
each year, as the city might direct, without charge to the city, any- 
thing in the charter to the contrary notwithstanding. By the charter 
the company had the right to charge the city 8 per cent. on the cost 
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of pipe and laying the same, and the company was not bound to 
lay any pipe when the proceeds arising from the sale of gas would 
not be sutlicient to defray the expense of furnishing the sume. In 
pursuance of this contract the company dismissed certain suits it 
was then prosecuting against the city. Held, that the dismissal of 
these suits and the other concessions made by the company, con- 
stituted a consideration for the surrender, by the city, of its rights 
under the contract of 1846, and the agreement to dismiss the suits 
the city was then prosecuting, including the present, which, whether 
adequate in point of value or not, was sutlicient in law. J/eld, also, 
that the city did not, by the above mentioned resolution to pur- 
chase, appointment of arbitrators and notices given to the company, 
nequire aright to be treated in equity as the owner of the gas-works ; 
and hence the contract of 1873 could not be impeached as ultra vires 
the city, on the ground that a municipal corporation cannot sell 
or dispose of property acquired for a public or governmental pur- 
pose. J/eld, also, that the clause of the company’s charter provid- 
ing that the city and company “ may make generally such contracts 
in relation to the business of the company as may be beneticial to 
them and the public,” as it was suilicient to authorize the making 
of the contract of 1846, was also sutlicient to authorize its cancella- 
tion. Held, also, that the contract of 1873 was not ultra vires the 
company, as an attempt on the part of the company to absolve 
itself from the performance of a corporate duty, viz: the furnishing 
of gas toa portion of the city and its inhabitants; for the com- 
pany only relinquished the right to exclude competition in the bus- 
iness of making and vending gas within that district of the city, 
and while the right to make and vend gas was a right conferred 
upon the company for the benetit both of the company and the 
public, and not for the sole benefit of either, the right to exclude 
competition was solely for the benefit of the company, and, there- 
fore, one which, with the consent of its stockholders, it might sur- 
render. Ib. 


6. BY-LAW RESTRICTING TRANSFER OF stock. <A by-law of a bank 
declared: ‘ No transfer of stock shall be allowed or valid, so 
long as the holder is iv arrears to the bank or in any form indebted 
to it.” Thestatute under which the bank was organized provided : 
‘**No shares shall be transferred until all previous calls thereon shall 
have been fully paidin.”” Wag. Stat., 2 16, p. 292. Another statute 
declared that when any shares of stock in any bank shall be sold, 
the officer shall execute a bill of sale to the purchaser, and shall 
also leave with the cashier of the bank a copy of the execution and 
his return thereon, “and the purchaser shall thereupon be entitled 
to all dividends and stock and to the same privileges as a member 
of such corporation, as such debtor was entitled to.” [b., 753, p. 
611. Held, that the by-law, construed as it must be, so as not to 
conflict with the spirit of these statutes, could not be held to forbid 
a transfer of any stock on which all previous calls have been paid. 
The word “arrears” in the first clause refers to unpaid calls, 
and the phrase “in any form indebted” in the other clause refers 
to indebtedness outside of the stock subscription. The by-law, 
therefore, did not justify the bink in refusing assent to a transfer 
on the ground that only thirty per cent. of the stock had been paid 
in, when no more had been called for by the directors. Aahn rv. 
The Bank of St. Joseph, 262. 





DEFECTIVE EXECUTION OF CORPORATE POWERS VALIDATED BY AC- 
quiescence. If the officers of a corporation in undertaking to 
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carry out a resolution of the board of directors requiring them to 
execute a conveyance of lands, conyey a quantity in excess of that 
specified by the resolution, and there is no way of determining what 
lands are rightfully conveyed, and what wrongfully, the convey- 
ance will, for this reason, be held fatally defectiv e, but long acqui- 
escence of the corporation, acc ompanied by acts of recognition on 
its part, will cure the defect. Chouteau v. Allen, 290. 


Novice OF UNAUTHORIZED ACTS OF OFFICERS: EFFECT OF ACQUIES- 
cence. Notice to the officers of a corporation of the unauthorized 
acts of their predecessors in office is notice to the corporation, and 
if no dissent is expressed, ratification will be presumed, and the 
acts will become binding upon the corporation and its stockhold- 
ers. Ib. 


PARTIES: CORPORATION: MORTGAGE. <A_ stockholder of a defunct 
corporation has such an interest as entitles him to defend a suit 
brought to foreclose a mortgage alleged to have been executed by 
the corporation in its life-time. So ‘thas one who has acquired an 
independent title to part of the lands embraced in the mortgage. 
Th. 


PLEDGE: OF CORPORATE ASSETS BY DIRECTORS TO THEMSELVES. Any 
attempt te the directors of a corporation to make a pledge of the 
assets of the corporation in favor of themselves, will be scrutinized 
by a court of equity with the most rigorous and jealous observa- 
tion. Ib. 


CorPoration : ESTOPPEL: PROMISSORY NOTE, The maker of a note 

payable to *‘ the > a City Savings Bank,” is estopped in an ac- 

tion on the note to deny that the bank is a corporation. Stoutimore 
Clark, 471. 


Emory v. Joice, 537. 


Dunn vy. The St. Louis, lron Mountain & Southern Railway Com- 
pany, 663. 


COSTS. 


LEGISLATIVE POWER OVER COUNTY REVENUES: CRIMINAL Costs. The 
Legislature having the same control over the revenues of the coun- 
ties as it has over those of the State, may require costs in criminal 
cases, which, at the time they accrued, were by law payable out of 
the State treasury to be paid by the counties. He ence, the State has 
not, since the Ist day of November, 1879, been liable for the board 
of a prisoner in the county jail for aterm prior to that date, the bill 
of which was not certified by the judge and prosecuting attorney 
until after that date, the revised statutes, which then took effect 
having transferred that liability from the State to the several coun- 
ties. 25608. The State ex rel. Brown v. Holladay, 137. 


Berry v. Tilden, 489. 


COUNTY. 


EMPLOYMENT OF SPECIAL ATTORNEY BY COUNTY couRT. Section 35, 
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page 205, Wag. Stat., does not authorize a county court to employ a 
special attorney to attend to county business, when the circuit at- 
torney resides within the county. In such case section 25, page 
204, makes it the duty of that officer to attend to the law business 
of the county. Dixon v. Livingston County, 239. 


2. ——, NOT AUTHORIZED BY CHILLICOTHE & BRUNSWICK RAILROAD 
cuARTER. The power given to the county court of Livingston 
county by the charter of the Chillicothe & Brunswick Railroad 
Company to “take proper steps to protect the interests of the 
county,” and to “appoint an agent to represent its interests,” did 
not authorize that court to employ a special attorney for the pur- 
pose of prosecuting an action to protect the interests of the county 
as a stockholder in that company, while the circuit attorney of the 
circuit lived within the county. It was his duty to prosecute such 
action. Ib. 


3. DISCONTINUANCE OF A ROAD BY CoUNTY couRT. The county court can 
discontinue or vacate a public road only after a proper proceeding 
had in the manner pointed out by the statute. It cannot by its 
mere order or by instructions to the road overseer divest the rights 
of the public, whether they were acquired by dedication or by ad- 
verse possession. The State v. Wells, 635. 

4. COUNTY TREASURER: UNAUTHORIZED PAYMENT OF WARRANTS. A 
county treasurer who pays a warrant when there is no money in 
the fund on which it is drawn, cannot recover the amount from the 
county, and it does not matter that the payment was made at the 
instance of the county court and upon their promise to make good 
the amount, nor that the warrant was received from the treasurer 
and canceled by the court. Cook r. Putnam County, 66S. 

Oounty scoot FuNDs. See Johnson County vy. Gilkeson, 645. 

PowWER OF LEGISLATURE OVER COUNTY REVENUE. See State ez rel. Brown 
v. Holladay, 137. 

COUNTY TREASURER. 


See Cook v. Putnam County, 668. 


COUNTY WARRANT. 


See Cook v. Putnam County, 668. 


COURT HOUSE. 





See Napton v. Hurt, 497. 


CRIMINAL LAW. 


1, VARIANCE IN NAME: EVIDENCE: PRACTICE. Where the court which 
tried an indictment for assault, has expressly found a variance be- 
tween the real name of the party assaulted and the name as given 
in the indictment, to be immaterial and not prejudicial to the 
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defendant, the Supreme Court will not set aside a judgment of 
conviction. Under the statute, (Wag. Stat., 222, p. 1089,) the trial 
court is the judge of the materiality of the discrepancy. The State 
v. Wammack, 410. 


———: GRAND JUry: EvIpENcRE. When such a discrepancy has 
been shown to exist, itis not admissible to show by the testimony 
of a member of the grand jury who was meant by that body. Jb. 


INDICTMENT FOR MURDER: CONVICTION OF MANSLAUGHTER! ASSIST- 
ING svIciIDE. A prisoner indicted for murder is properly convicted 
of manslaughter in the first degree if the evidence shows that his 
offense consisted in assisting the deceased in committing suicide. 
Ros. ISTY, 2 1239. The State v. Ludu iy, 412. 


AssisTinG sticipr. Upon the trial of an indictment under the 
statute which declares every person “deliberately assisting’? an- 
other in the commission of self murder, guilty of manslaughter in 
the first degree, it is noerror to instruct that the defendant is guilty 
if he was * deliberately present, assisting’ the deceased, Jb. 


INDICTMENT IN STATUTORY LANGUAGE! ABANDONMENT. When astat- 
ute delining an offense emplovs terms which have a fixed legal sig- 
nification, an indictment following the language of the statute, 
without more, will be good. 

This role is applicable to an indictment against a father under 
section, 34, page 497, Wag. Stat., for “abandonment” of his child. 
The State v. Davis, 467. 


INTENTIONAL Homicipe. A homicide intentionally committed 
while resisting an assault by the person slain, cannot be manslaugh- 
ter in the second degree. Tf an offense at all, it is murder in the 
second degree or manslaughter in the tourth degree. The State v. 
Iedivartis, 480. 


SENTENCE UPON GENERAL verpict. <A general verdict of guilty 
upon an indictment in several counts, all relating to the same 
transection, but charging different degrees of the same offense, 
will sustain a sentence for the highest degree charged, especially 
inacase where all the evidence shows that the offense could only 
have been of that degree, and the Listructions relate only to that 
dezree. The Stale v. Core, 491. 


ITomicipe committed in the attempt to perpetrate robbery, arson, 
&e., is not necessarily murder. R. S. 1879, 7 1232. The State v. 
Earnes!, 520. 


DyING DECLARATIONS, Statements of the victim of a homicide 
will be admissible as dying declarations, if, at the time they were 
made, he was conscious of impending death and had no hope of 
recovery. A hope subsequently entertained will not affect their 
admissibility. The State v. Kilgore, 546. 


INSTRUCTIONS: IMPEACHING TESTIMONY: PRACTICE, CRIMINAL. The 
court is not bound, ina criminal cas®, to instruct the jury as to the 
proper effect of testimony offered to impeach defendant’s witnesses, 
unless an instruction is asked bv the defendant. (Distinguishing 
State v. Branstetter, 65 Mo. 149.) Ib. 


45—70 
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Sr. LOUIS VEHICLE LICENSE ORDINANCE: ENFORCEMENT OF, BY CRIMI- 
NAL Prosecution. The city of St. Louis has power, under its char- 
ter, to impose, and by criminal prosecution, enforce penalties for 
violation of an ordinance exacting a license from vehicles using the 
streets of the city. The City of St. Louis v. Green, 562. 


INSTRUCTIONS: COUNTY AUDITOR, AGENT, SERVANT: EMBEZZLEMENT. 
Upon the trial of an indictment for embezzlement alleged to have 
been committed by the defendant in the capacity of servant 
and agent of the county, the proof showed that he held the posi- 
tion of county auditor, and that in addition to his salary as au- 
ditor he was allowed by the county court and drew a salary as 
custodian of the funds embezzled. The defense was that these 
funds came into his hands as auditor, and the court instructed the 
jury that if they so tound they should acquit. The court further 
instructed the jury as follows: “If he received them (the funds 
embezzled) whilst he actually held the dual official relation to the 
county, of auditor and agent, or auditor and servant, and it was his 
duty to receive them, not as auditor, but as agent or servant, it is 
immaterial whether he received them asauditor or agent, or asauditor 
or servant, for the law will notin such case heed such a distine- 
tion.” Jield, that taking the instructions together, the latter in- 
struction could not be understood as submitting to the jury the 
question whether it was the duty of the defendant to receive the 
money as auditor, or as agent orservant. The Slate v. Heath, 565. 


PUBLIC ROAD: OBSTRUCTION: SCIENTER. It is no defense to a pros- 
ecution for obstructing a public highway, that the defendant did 
not know that the highway was legally established. The State v. 
Wells, 635. 


RECOGNIZANCE. See The State v. Horn, 466. 


— 


DAMAGES. 


MEASURE OF DAMAGES ON A CONTRACT FOR MUTUAL SERVICES. A party 
to a contract for mutual services cannot recover on the contract both 
the value of his services and damages for failure of tle other party 
to render the services stipulated to be rendered on his side. If he 
recovers the money value of his own services that is all he is enti- 
tled to. Otis v. Avontz, 183. 


4 


COLLECTION AND DISCHARGE OF WATER UPON NEIGHBORING LANDS. 
A land owner has no right to concentrate into one stream the water 
coming upon his own land and discharge it upon his neighbor's. 
Even if it would naturally flow in that direction, the concentra- 
tion would necessarily increase the injury,and for this an action 
would lie. JMecCormick v. The Kansas Cuy, St. Joseph & Council 
Blujis Railroad Company, 35. 


REPLEVIN: JUDGMENTIN: DAMAGES. If the evidence in an action of 
replevin does not show that the plaintiff sustained damage by rea- 
son of the detention of the property, a judgment in his favor should 
be for possession alone, and not for possession and damages. Wang- 
ler . Frranklin, 659. 
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DEED. 


DEED, EXECUTED UNDER POWER OF ATTORNEY, WHEN BINDING ON 
PrincipaL. If from adeed which purports to be executed by an 
attorney in pursuance of a power, it appears that the principal, in 
consideration of money paid to him, makes the grants and cove- 
nants therein expressed, and that the signature and seal are his, 
and that the deed was executed by him, by his attorney in fact, no 
precise form or arrangement of words is essential to make it the 
deed of the principal. 


Case ADJuDGED. A deed was drawn thus: ‘I, H, for myself, 
and as attorney for T and T, by their letters of attorney under their 
hands and seals, in consideration of $—, to us paid by L, do sell 
and convey to L ; . And we, the said ‘T’and T, do cov- 
enant with said L ® . In witness whereof I, H,in my own 
right, have hereunto set my hand and seal, and, as attorney for said 
T and T, have hereunto set their hands and seals.” To said deed 
were subscribed the names of H and of T and T by H, their attor- 
ney in fact, with seals severally aflixed toall thenames. eld, that 
such deed was suflicient in form as tl:e deed of T and T. McClure 
r. Tlerring, ls. 


PoWER OF ATTORNEY : LANDS, SUFFICIENT DESIGNATION OF. A power 
of attorney authorizing the conveyance of iands, described them as 
all the lands of which the grantor was seized in Harrison county. 
Ivid, a sutticient description. No more specific description is re- 
quired in a power of attorney than would be required in an absolute 
conveyance by the principal. Jb. 


QuUIT-CLAIM DEED: AFTER-ACQUIRED TITLE: PRESUMPTIONS, A quit- 
claim deed will not convey an after-acquired title; and the subse- 
quent deed will not furnish a reasonable presumption that, prior 
thereto an equitable inchoate right existed, which passed by the 
deed of quit-claim, when such presumption woul be in direct con- 
tradiction to the facts proven on the trial. Kimmel v. Benne, 52. 


ACKNOWLEDGMENT OF PARTNERSHIP INSTRUMENT. A certificate of 
acknowledgment of an instrument executed in the name of a firm, 
should show by which member of the firm the signature was made 
and acknowledged. If the signing and acknowledgment purport to 
have been done by the firm and in the firm name, the instrument 
will not be entitled to record. Sloan v. The Owens, Lane & Dyer 
Machine Company, 206, 


CorroraTion pEED. A deed running in the name of the C. & F. 
R. R. Co., (a corporation) as grantor and signed “ M. Brayman, 
president C.& F. R. R. Co.; G. R. Teasdale, secretary C. & F. R. 
R. Co.,” is the deed of the corporation. Chouteau v. Allen, 290. 


A CERTIFICATE OF ACKNOWLEDGMENT may be good without using 
the word “acknowledge.” Words of equivalent import will be 
sufficient. Ib. 


DEFECTIVE CONVEYANCE OF EQUITABLE INTEREST: EXECUTION. A 
conveyance by the owner of an equitable interest in land of his 
title, though defective for want of a sufficient description of the 
property, is not a nullity, but will pass the grantor’s interest; and 
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asale under an execution issued upon a judgment, subsequently 
obtained against him, will be of no effect. Atkison v. Dixon, 381. 


MARRIED WOMAN’S DEED: IMPEACHMENT OF CERTIFICATE OF AC- 
KNOWLEDGMENT. A certificate of acknowledgment of a married 
woman’s deed made by a proper oflicer and in substantial compli- 
ance with law, is prima facie evidence of the acknowledgment; but 
it may be impeached, and for this purpose it is not necessary to 
show fraud or imposition practiced on the grantor. It will be sufli- 
cient to show that she was not examined separate and apart from 
her husband, or that she was not made acquainted with the con- 
tents of the instrument by the oflicer making the certificate. Steen 
v. Bauer, 399. 


A deed which is signed by both husband and wife, but in which 
the husband alone is named as grantor, conveys only his interest in 
the land. McFadden v. Kogers, 421. 


REFORMATION OF DEED: GRANTOR’S RIGHT TO PAYMENT OF PUR- 
CHASE MONEY. A grantor cannot be compelled to correct errors in 
his deed, so long as the grantee is in default in the payment of the 
purchase money; and this rule extends to one claiming under the 
grantee, unless circumstances exist which estop the original grantor 
from asserting his right to insist on payment. J. 


ASSUMPTION OF ANOTITER’S DEBT BY ACCEPTANCE OF DEED WITH 
ReciITaAL. Ifa purchaser of land aceepts and holds under a con- 
vevance which contains a clause reciting that he has assumed and 
agrees to pay a note secured by a subsisting mortgage on the land, 
he “thereby subjects himself to a liability which the holder of the 
note may enforce by a personal action. (Jletim e. Vogel, 69 Mo. 529.) 
Fitzgerald tv. Barker, 685. 


Coxsrrvuetion or. See Donnan y. The Intelligencer Printing & Pub- 


1, 


») 


lishing Company, 1638 


DEEDS OF TRUST AND MORTGAGES. 


DEEDS, CONSTRUCTION OF £ GRANTING CLAUSE Prevatns. If there 
is a conflict between the granting clause and other parts of a deed, 
the latter must give wav. Vhus, where in a deed of trust the 


granting clause described the subjeet matter of the conveyance as 
an undivided two-thirds interest, and a suisequent clanse empow- 
ered the trustee, upon condition broken, to sell the whole of the 
property; /Ield/, that the trustee could only make title to an undi- 
vided two-thirds interest. Donnan v. The Intelligencer Printing & 
Publishing Company, 168. 


EstorrPeL: peep oF Trust. Ina suit to foreclose a deed of trust 
given to secure two notes, one of the defendants by separate an- 
swer asserted absolute title in his co-defendant. He had already 
sold the property to his co-defendant with warranty of title. A 
foreclosure having been ordered; //h/d, that these facts estopped 
him to claim the benefit of the foreclosure as owner of one of the 
two notes. Jb. 


PARTIES: CORPORATION: MORTGAGE. A stockholder of a defunct 
corporation has such an interest as entitles him to defend a suit 
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brought to foreclose a mortgage alleged to have been executed by 
the corporation in its life-time. So has one who has acquired an 
independent title to part of the lands embraced in the mortgage. 
Chouteau v. Allen, 290. 


ForsCLosURE OF MORTGAGE: PRACTICE AND PLEADINGS. If a party 
to a foreclosure proceeding in his pleadings claims the ownership of 
bonds secured by the mortgage, it is error to enter up a decree in 
his favor as pledgee. Jb. 


ForeCLOSURE OF MORTGAGE: JURISDICTION. Since the circuit court 
has general jurisdiction over the foreclosure of mortgages, ob- 
jection to the jurisdiction, based upon the fact that the mortgaged 
premises are not situate in the county where the suit is brought, 
must be taken by a proper plea, and will be waived by pleading to 
the merits. Jb. 


PLACE OF SALE: REMOVAL OF CouRT House. After the execution of 
a deed of trust, by the terms of which the trustee was authorized 
to sell at the court house in the City of Kansas, the court house 
was, by law, removed to and established at a diflerent place in the 
same city. Jed, that the trustee must seH at the new place and 
notat the old. .Naplon v. Hurt, 497. 


ASSUMPTION OF ANOTHER’S DEBT BY ACCEPTANCE OF DEED WITII RE- 
cirAL. If a purchaser of land accepts and holds under a convey- 
ance which contains a clause reciting that he has assumed and agrees 
tu pay a note secured by a subsisting mortgage on the land, he 
thereby subjects himself to a liability which the holder of the note 
may enforce by a personal action. (Jleim v. Vogel, 69 Mo. 529.) 
Fitzgerald v. Barker, 685. 


DEPOSITION. 


ECT OF TAKING, AS WAIVER OF NOTICE OF APPEAL. See Wolff v. The 
Danforth Artificias Light Company, 182, 


DOWER. 
NO DOWER IN LAND FRAUDULENTLY CONVEYED BY HUSBAND BEFORE 
MARRIAGE. A wife is not entitled to dower out of lands of her 


husband which, before her marriage, have been fraudulently con- 
veyed to another, though the conveyance is subsequently set aside 
at the instance of creditors. Gross v. Lange, 45. 


Case IN JuDGMENT. Certain lands of J were sold under execu- 
tion against him and conveyed by the sheriff to C, J furnishing the 
purchase money. Plaintiff subsequently married J, when a con- 
veyance was made of part of the lands in trust for her and the rest 
to the children of the marriage. The creditors of J afterwards in- 
stituted proceedings which resulted in the sheriff’s deed and the 
trust deed being set aside as in fraud of their rights, and the lands 
being sold to satisfy their claims. On these facts, Zeld, that J’s 
widow was not entitled to dower in the lands. Jb. 


HoMESTEAD: EFFECT OF CIIANGE OF STATUTE: WIDOW’S RENUNCIA- 
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TION OF HUSBAND'S WILL. The widow’s right of homestead in her 
hushand’s lands becomes fixed upon his death, and is not affected 
by a subsequent change in the statute, occurring before she applies 
to have the homestead set apart. Nor does it matter that he left a 
will, by the terms of which, she took a different estate in the lands 
from what she would be entitled to under the homestead act, and 
she made no renunciation of its provisions until after the change in 
the statute, provided she did make a renunciation within twelve 
months after his death, as allowed by section 16 of the dower act, 
Wag. Stat., p. 541. Reyister v. Hensley, 189. 


EJECTMENT. 


1. JUpGMENT IN: EsTorPEL. A judgment in ejectment is no bar toa 
second action between the same parties for the same property, 
whether the titles and defenses in both actions be the same or 
not. Kimmel v. Benna, 52. 


2. EsecCTMENT FOR WIFE'S LAND: HUSBAND ONLY PROPER PARTY DE- 
FENDANT, WHEN. The wile is not a proper party defendant to an 
action of ejectment for land claimed by her under a deed which 
vests the title in her, but confers no separate estate; nor can she 
make herself such by claiming a separate estate in heranswer. The 
husband’s marital interest gives him the ri sht to the possession, and 
he alone should be sued. Wilson v. Garaghty, 517. 


2. ———: DEATII OF HUSBAND; WIFE'S SUBSEQUENT POSSESSION : APPEAL. 
Where judgment in ejectment goes against husband and wife jointly 
for land in which the husband has a tmarital interest as acainst her, 
and pending an appeal the husband dies, the suit abates as to him. 
After his death the possession becomes hers, but this will not sup- 
port the pending judgment against her or authorize the rendition 
of anew one. Jb. - 


Evipence tx. See Ainge v. Corby, 257. 


EMBEZZLEMENT. 


LARCENY! EMBEZZLEMENT. Section 15, page 514, Wag. Stat., expressly 
authorizes a person indicted for larceny to be convicted of embez- 
zlement. This statute was overlooked in Slate r. Stone, 68 Mo. 101, 
which case is, for that reason, overruled. The State v. Broderick, 622. 


See The State v. Heath, 565. 


EMINENT DOMAIN. 


1. RAILROAD: DAMAGES: BENEFITS. In estimating the damages grow- 
ing out of the condemnation of a right of way for a railroad, the 
jury should consider the quantity and value of the land taken, and 
the damage tothe tract of which it forms part by reason of the 
road running through it, and from the sum of these should de- 
duct the benefits, if any, peculiar to that tract, arising from the 
running of the road through it; and by peculiar benefits is meant 
such benefits derived from the location of the road as are not com- 
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mon to it andthe other land in the same neighborhood. The Wy- 
andotle, Kansas City & Northwestern Railway Company v. Waldo, 629. 


RAILROAD: DAMAGES TO ENTIRE TRACT. Where a tract of land con- 
sists of several parcels ali connected and constituting one body, 
the jury, in estimating the damages sustained by the owner by 
reason of the condemnation of a right of way for a railroad across 
the tract, should consider the injury to the whole and not simply 
the injury to the parcels touched by the road. Jb. 


EQUITY. 


PURCHASE WITH KNOWLEDGE OF FORMER SALE. A purchaser of school 
land who pays the purchase money but fails to get a patent from 
the county, will be entitled to the benefit of one issued to a person 
who buys at a subsequent sale of the same land with knowledge 
of the former sale. Equity will decree the title divested out of the 
patentee and vested in the first purchaser. Barksdale v. Brooks, 197. 


PLEDGE OF CORPORATE ASSETS BY DIRECTORS TO THEMSELVES. Any 
attempt by the directors of a corporation to make a pledge of the 
assets of the corporation in favor of themselves, will be scrutinized 
by acourt of equity with the most rigorous and jealous observation. 
Chouteau v. Allen, 290. 


DEFECTIVE CONVEYANCE OF EQUITABLE INTEREST: EXECUTION. A 
conveyance by the owner of an equitable interest in land of his 
title, though defective for want of a suflicient description of the 
property, is not a nullity, but will pass the grantor’s interest ; and 
asale under an execution issued upon a judgment, subsequently 
obtained against him, will be of no effect. Alkison v. Dixon, 381. 


REFORMATION OF DEED: GRANTOR’S RIGHT TO PAYMENT OF PURCHASE 
Money. A grantor cannot be compelled to correct errors in his 
deed, so long as the grantee is in default in the payment of the pur- 
chase money; and this rule extends to one claiming under the 
grantee, unless circumstances exist which estop the original grantor 
from asserting his right to insist on payment. MMcladden v. Rogers, 
421. 


ACTION TO ENFORCE AGREEMENT TO PERMIT REDEMPTION. In order 
to maintain such an action, the plaintiff must prove very clearly 
and satisfactorily ; Ist, That such agreement was actually made be- 
fore the sale; 2nd, That through the contrivance or with the con- 
sent of the defendant, it deterred others from bidding at the sale; 
Srd, Asexplanatory of the foregoing, the actual market value of 
the property atthe date of the sale. A great disparity between such 
value and the price paid has a very material bearing with a court 
of equity in reaching a conclusion where evidence on the main 
points is inconclusive; 4th, The date of the offer to redeem, which 
should be within a reasonable time, if none is limited by the agree- 
ment. Gillespie v. Stone, 505. 


GIFT BY ONE IN EXTREMIS TO ATTENDING PRIEST: PRIEST'S DUTY TO 
FAMILY oF poxor. One F,a few days before his death, made a 
gift of all his money and exeeuted a will devising all his other prop- 
erty to one H, a Roman Catholic priest, who had for six years been 
his pastor and father confessor, and had attended him constantly in 
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‘ 
that capacity during an illness of a year’s duration which preceded 
hisdeath. No relative of F was with him during all this time, and he 
had no advice from any source except suchas Hi gave. F lived asa 
single man and sometimes, though not always, represented himself 
to be such, but H had heard a rumor that he had a wile in Ireland. 
He, however, made no inquiry to ascertain the tact, and never sug- 
gested to F that he ought to provide for her. H gave the money to 
the archbishop of the church, who gave it toa convent. In an 
action by the widow and child of F against H, the archbishop and the 
convent, to set aside the gift and recover the money;  J/e/d, that it 
was the duty of H, betore accepting the gift, to have ascertained the 
facet as to F's reported marriage and satisfied himself either that F 
had no family or that he was determined to disregard his family 
ties and obligations, and as H had not done this, the gift could not 
stand. The fact that he had no selfish motive and received no per- 
sonal benefit from the transaction did not relieve him of this duty. 
Ford v. Hennessy, 580. 


UNDUE INFLUENCE: SUIT TO SET ASIDE: GIFT: PARTIES PLAINTIFF: 
ADMINISTRATION. The heirs, and not the administrator, are the 
proper parties to a suitto set aside a gift made by the deceased 
while in exlvemis as having been obtained of him by undue intlu- 
ence. Ib. 


UNDUE INFLUENCE: SUIT TO SET ASIDE GIFT: PARTIES DEFENDANT. 
One who without consideration receives the benefit of a gift ob- 
tained by another through undue influence, is liable to an action 
for restitution; but not one whose only connection with the trans- 
action is that he received the property and delivered it to the ulti- 
mate beneficiary. Jb. 


Res apsupicara. A judgment against an executor in a suit 
wherein he sought to recover of one who, as legatee, was entitled 
toall the property of the decedent, certain money which he had 
obtained from the decedent by gift before his death, is no bar to an 
action by the heirs to set aside the gift as having been procured by 
undue influence. The questions involved are not the same. Jb. 


ENFORCEMENT OF AGREEMENT FOR A LIEN. See Pearl v. Hervey, 160, 
JURY TRIAL IN EQUITY CASES. See Hess v. Miles, 203. 

SeT-OFF IN EQuIty. See Fulkerson v. Davenport, 541. 

See Judy v. Farmers & Traders Bank, 407. 


See Whetstone v. Shaw, 575. 


ESTOPPEL. 


VENDOR AND VENDEE: ACTION FOR PURCHASE MONEY: FAILURE OF 
TITLE: SURKENDER OF POssissION: EsTOrvEL. A vendce of land 
holding under a contract by the terms of which he is entitled toa 
warranty deed upon payment of the purchase money, and which re- 
cites delivery of possession by the vendor to the vendee, cannot, 
without surrendering possession, defeat the recovery of the pur- 
chase money by showing that the vendor had no title; nor will he 
be permitted to show that when he made the contract with the 
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plaintiff he was already in possession by virtue of a purchase from 
the true owner. The recital in his contract estops him. JSershing 
v. Canfield, 140. 


Deep or trust. Ina suit to foreclose a deed of trust given to se- 
cure two notes, one of the defendants by separate answer asserted 
absolute title in hisco-defendant. He had already sold the property 
to his co-defendant with warranty of title. A foreclosure having 
been ordered; Jie/d, that these facts estopped him to claim the 
benefit of the foreclosure as owner of one of the two notes, Don- 
nan v. The Intelligencer Printing and Publishing Company, 168. 


No esropreL, Where a creditor, at the time of accepting a note 
from his debtor denies the truth of a recital contained in it, and 
this is known both to the debtor and to a surety on the note, 
neither will be allowed, in an action on the note, to invoke the re- 
cital by way of estoppel. Wright v. McPike, 178. 


A promise by a mortgagee made toa purchaser from the mort- 
gageor to release his mortgage, with leave to the purcc-aser to make 
improvements, on the faith of which improvements have been 
made, do not operate an estoppel against the mortgagee, so as to 
prevent him from asserting a title derived through another and 
different mortgage. Darrett v. Johannes, 439. 


CORPORATION : ESTOPPEL: PROMISSORY NOTE. The maker of a note 
payable to “the Missouri City Savings Bank,” is estopped in an 
action on the note to deny that the bank is a corporation. Slouti- 
more v. Clark, 471. 


Res apsupicatTa. A judgment against an executor in a suit wherein 
he sought to recover of one who, as legatee, was entitled to all the 
property of the decedent, certain money which he had obtained 
from the decedent by gilt before his death, is no bar to an action by 
the heirs to set aside the gilt as having beep procured by undue in- 
fluence. The questions involved are not the same. ford v. LHen- 
Nesxsy, oso. 


Orrer TO compromise. An offer to compromise never estops the 
party making it from setting up any legal defense, or asserting any 
riglit to which the offer relates. Cook v. The Continental dJnsurance 
Company, 610. 


REPLEVIN: ATTACHMENT: INTERPLEA: ESTOPPEL. One claiming title 
to personal property which had been taken in attachment as the 
property of another, obtained leave of court to interplead in the 
attachment proceedings. He failed, however, to file an interplea, 
and judgment went in favor of the plaintiff in the attachment. In 
replevin against the sheriff to recover the property; J/e/d, that 
these facts did not preclude the plaintiff’s recovery. Wangler v. 
Iranklin, 609. 


OF FORMER JUDGMENT. See Kimmel y. Benna, 52. 


By acts in pais. See City of St. Louis v. St. Louis Gaslight Co., 69. 


See McFadden y. Rogers, 421. 
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EVIDENCE. 


A CONSPIRACY CANNOT be established upon opinion; it is provable 
only by facts. Laytham v. Agnew, 48. 


DECLARATIONS OF A CONSPIRATOR made after the object of the con- 
spiracy has been accomplished, are not admissible against his co- 
conspirators. Ib. 


PROMISSORY NOTE: WAIVER OF NoTICcE of dishonor of a promissory 
note cannot be shown by parol evidence. Beeler v. Frost, 185. 


ADMINISTRATOR'S SALE: RECORD EVIDENCE: PAROL EVIDENCE. A 
recital in an order of approval of an administrator’s report of sale, 
showing that the sale was held on aday when the probate court 
was in session, may be contradicted by the production in evidence 
of another order showing that the court stood adjourned on the 
day of the sale. 

larol evidence will not be received to show that notwithstanding 
the order of adjournment, the court was in point of fact in session. 
( Mobley v. Nave, 67 Mo. 546.) Ainge v. Corby, 257. 


EVIDENCE IN EJECTMENT. To a petition in ejectment the defend- 
ant answered that he had purehased the land at a sale by one C, as 
administrator of J. F., and paid the purchase money in full; that 
C. had paid it over to C. F. as heir and creditor of J. F.; that de- 
fendant had gone into possession, and with the knowledge and ac- 
quiescence of ©. F. had made valuable and lasting improvements. 
Plaintiffs claimed under C. F. At the trial plaintiffs read in evi- 
dence the final settlement of C. as administrator of the partnership 
estate of J. F. & Co., showing a balance against C. /Ield, that the 
evidence was irrelevant and tended to confuse the jury; and for 
the error in admitting it the judgment in favor of the plaintiff was 
reversed. Jb. 


EVIDENCE OF CONTENTS OF MISSING PAPEK. The custodian of a 
missing paper testified that he had made thorough search of his 
o'tice wherever it would be likely to be, but had failed to find it. 
He, however, almitted that it might possibly be in the office, but 
said that if so it must bein some other file-box or pigeon hole ; 
Held, that this disclosed a diligent search and an honest effort to 
find the paper, and was suflicient to authorize the admission of sec- 
ondary evidence of its contents. Studebaker Manufacturing Company 
v. Dickson, 272. 

A judgment will not be reversed for error of the trial court in ex- 
cluding evidence when the jury has found the fact which the evi- 
dence tended to prove. The State v. Ludwig, 412. 


On the trial of an indictment for resisting arrest under legal process, 
evidence to show that threats of personal violence had been made 
against the prisoner, (but not by the officer who made the arrest,) 
is inadmissible. The State v. Estis, 427. 


EVIDENCE OF COLLATERAL FACTS: CRIMINAL LAW: alin. Evi- 
dence may be given as to collateral facts if they are so connected 
with the main fact as to be material in the inquiry as to such main 
fact, or if they become material by being so connected with the 
main fact by the testimony in the case. 
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So, where the defense to a criminal action was an alibi, and the 
State, to overthrow the defense oflered evidence that the prisoner, 
in company with another person, at a particular time, was at a par- 
ticular place, evidence was held admissible, in rebuttal, to show that 
the person named, at the time named, was at a different and distant 
place. The State v. Earnest, 520, 


PAROL EVIDENCE: RECORD ENTRY. Parol evidence is admissible to 
explain whether an ambiguous marginal entry upon the record of 
a judgment is an assignment or a satisfaction. mory v. Joice, 537. 


DYING DECLARATIONS. Statements of the victim of a homicide will 
be admissible as dying declarations, if, at the time they were made, 
he was conscious of impending death and had no hope of recovery. 
A hope subsequently entertained will not affect their admissibility. 
The State v. Kilgore, 546. 


Goop cnaractrer. If all the evidence in the case, including de- 
fendant’s evidence of good character, shows him to be guilty, his 
character cannot justify, excuse, palliate or mitigate the offense. Jb. 


MURDER: EVIDENCE oF IDENTITY. If the evidence given upon a 
trial for murder shows that the person killed bore the same name 
as that alleged in the indictment as the name of the victim, no 
other proof of identity need be given. Jb. 


Murper. Statements of the deceased are not binding upon the 
State in a trial for murder as admissions of a party to the record, 
and if not receivable on the footing of dying declarations or as part 
of the res gestae, must be excluded. The State v. Curtis, 594. 


STATEMENT OF DEFENDANT IN A MURDER CASE. Where a statement 
made by the defendant in relation toa homicide charged against him 
is offered in evidence by the State, the jury must consider it all 
together. The defendant is entitled to the benefit of what he said 
for himself, if true, as the State is entitled to the benefit of any- 
thing he said against himself. The latter the law presumes to 
be true; the former the jury are not bound to believe because 
said in aconversation proved by the State; they may believe or 
disbelieve it as it is shown to be true or false by ail the evidence in 
the case. Tb. 


Non-suit. The court should not take the case from the jury if 
there is any evidence, however slight, tending to sustain the allega- 
tions of the petition. Kelly v. The Hannibal & St. Joseph Railroad 
Company, 604. 


Deceasep WITNESS ; EVIDENCE is admissible to show what testimony 
was given on a former trial by a witness since deceased, provided 
the adverse party had an opportunity to cross-examine him. Bree- 
den’s Administrator v. Feurt, 622. 


Justice's pocket. The identity of the docket and official papers of 
a justice of the peace may be established by the testimony of any 
competent witness. It is not necessary to call the justice. The 
Staie v. Chambers, 625. 


Justice’s pocket entries. The statute authorizing a certified tran- 
script of justices’ judgments to be received in evidence does not pro- 
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vide the oniy method of proving such judgments. The original 
entry on the justice's docket may be used. Jb. 


20. BoND SUBSTITUTED FOR LOST BOND: BURDEN OF PROOF IN ACTION ON. 
In an action on a bond given in lieu of a bond which has been lost, 
with the understanding that the obligor shall not be held liable on 
the substituted bond unless the original cannot be found, the plain 
tif cannot recover without proving that the original has not been 
found. The Weed Sewing Machine Company v. Philbrick, 646. 


21. PossEssION AS EVIDENCE OF OWNERSHIP! LARCENY: INSTRUCTION 
Possession of personal property is presumptive evidence of owner- 
ship If, therefore, one finds a mule in the possession of another, 
who claims ownership, and in good faith he buys the mule, he 
cannot be convicted of larceny, though the mule was stolen and 
the person from whom he bought was a stranger to him. 

The judgment in this case was reversed for failure of the trial 
court to instruct the jury to this effect, though an instruction was 
given that they were not to convict unless they believed beyond a 
reasonable doubt that defendant did steal the mule, and unless the 
evidence excluded every other hypothesis than guilt. The State r. 
Boone, 649. 


22. PRomissory Nore: INpDoRSER. Where it was part of the defense of 
an indorser of a note, that he was induced to make the indorsement 
by plaintill’s promise to deliver certain securities for his indemmni- 
fication, his testimony that he had never before inlorsed the paper 
of the maker, and would not then have done so unless he had felt 
amply secured by the collaterals, was held to be competent as tend- 
ing to prove the defense. Sheedy v. Streeter, 679. 


Or conspiracy. See Laytham vy. Agnew, 48. 


OF APPROVAL OF CITY ORDINANCE. See Knight v. The Kansas City, St. 
» 


Joseph & Council Blutfs Railroad Company, 2.1. 


Or NEGLIGENCE, AS SHOWN BY ESCAPE OF SPARKS FROM A LOCOMOTIVE, 
. oy” 


Kenney vy. Hannibal & St. Joseph Railroad Company, 243, 252. 
Or FRAUD. See State ex rel. Peirce v. Merritt, 275. 
IN CASE OF VARIANCE IN INDICTMENT. See State vy. Wammack, 410. 


ParoLevipence. See Mechanics Bank v. Valley Packing Company, 643. 


EXECUTION. 


1. EXECUTION SALE: DEATH OF SITERIFF BEFORE EXECUTING A DEED: 
APPOINTMENT OF SUBSTITUTE. Under section 62 of the chapter on 
executions, which provides that on the death or removal of a 
sheriff after he has made a sale and before he has executed a con- 
vevance, the court may appoint the sheriff then in office to execute 
and acknowledge a deed to the purchaser, the latter has only the 
same powers as the officer who made the sale would have had, if his 
death or removal had not intervened. Jn re Guenzler, 39. 





IN CASE OF CONVEYANCE BY PURCHASER BEFORE EXECUTION 
or pEED. The court will not in a proceeding under this statute 
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compel a sheriff to execute a deed to the grantees of a purchaser 
who has died. But it may in such case permit the sheriff to exe- 
cute the deed to his legal representatives without namingthem. Jb. 


8. INDEMNIFYING BOND TO SITERIFF; VALID THOUGH NOT IN STATUTORY 
rorm. A bond given to the sheriff by a plaintiff in execution con- 
ditioned to indemnify a claimant of property taken under the exe- 
eution against damages by reason of the seizure, is a valid bond, 
though it lacks the condition for the indemnification of the sheriff 
called for by section 28, page 607, Wagner’s Statutes; and the claim- 
ant may maintain an action on such bund, J'liat ex rel. Lumpkin v. 
Young, 221. 


4. ASSIGNMENT OF JUDGMENT: EXECUTION.  Irregularity or invalidity 
in the assignment of a judgment will not impair the title of a pur- 
chaser at a sale under execution issued on the order of the assignee. 
Emory v. Joice, 537. 


FENCE. 


DAMAGE TO CRoPs BY CATTLE. No action can be maintained for damage 
to crops by cattle trespassing, unless the field in which the crops 
are grown is inclosed with such a fence as is prescribed by section 
2, Wag. Stat., page 706. Maan v. Williamson, 661. 


FINE, 


CiviL ACTION TO RECOVER. See The State v. Ford, 469. 


FORCIBLE AND UNLAWFUL ENTRY AND DETAINER. 


UNLAWFUL DEraIner. In an action of unlawful detainer, there can be 
no recovery of any premises not described in the complaint. 
Lamme v. Buse, 463. 


FRAUD. 


1. No DOWER IN LAND PRAUDULENTLY CONVEYED BY HUSBAND BEFORE 
MArnKIAGE. A wife is not entitled to dower out of lands of her hus- 
band which, before her marriage, have been fraudulently conveyed 
to another, though the conveyance is subsequently set aside at the 
instance of creditors. Gross v. Lange, 45. 


2. SALE OUT OF USUAL COURSE OF BUSINESS. The mere fact that a 
sale of merchandise was not made in the usual and ordinary course 
of business, will not necessarily invalidate the sale. The question 
is one of fraud in fact, and is properly left tothe jury. The State 
ex rel. Peirce v. Merritt, 275. 


3. CilANGE oF possession. As against creditors a sale of goods will be 
held fraudulent and void unless the vendee takes and retains 
actual, visible and exelusive possession, such possession as to indi- 
cate to purchasers at large that the vendor no longer hascontrol. Jb. 


4. OpporruNITies OF pIscoverRING. Itis not the duty of the purchaser 
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to inquire into the motives of the seller for making thesale. Hence, 
he is not chargeable with knowledge of a fraudulent purpose on the 
part of the seller merely because he failed to avail himself of an 
opportunity of making investigations which, if made, would have 
revealed the purpose. Jb. 


INSOLVENCY OF SELLER. Fraud ina sale cannot be inferred from the 
mere fact that the seller is insolvent. Jb. 


SALE OUT OF ORDINARY COURSE: EVIDENCE: FRAUD: BANKRUPT LAW, 
NOT ADMINISTERED BY STATE CouRT. The fact that a sale is made by 
a debtor out of the ordinary course of business, while it is a cireum- 
stance tending to prove fraud, will not warrant an instruction to 
the jury that the sale is prima facie fraudulent. Under section 35 
of the bankrupt act such an instruction would be proper in pro- 
ceedings instituted under that act in the Federal court; but in a 
suit in the State court the matters in dispute are to be determined, 
not by the bankrupt act, but by the common law and the statutes 
of the State. Jb. 


UNDUE INFLUENCE. See Ford vy. Hennessy, 580. 
See Chouteau y. Allen, 290. 


See Gillespie v. Stone, 505. 


FRAUDULENT CONVEYANCE. 


MOonTGAGE OF STOCK IN TRADE: RETENTION OF POSSESSION WITH SALFS BY 


MORTGAGEOR. A chattel mortgage executed by a firm of drugyists 
and duly recorded, covering “all their stock of drugs and fixtures 
contained in their drug store,” and containing a provision that 
upon default of payment of the debt the mortgageor might enter 
and take the property, and, upon giving a prescribed notice, sell 
the same, is not void upon its face, asa conveyance to the use of 
the mortgageor. Itauthorizes him to retain possession, but under 
section 8 of the statu:e concerning fraudulent conveyances, ( Wag. 
Stat., p. 281,) this alone does not invalidate a recorded mortgage ; 
and there is no implied reservation of a power of sale in the mort- 
gageor growing out of the nature of the property, (overruling Lodge 
v. Samuel, 50 Mo. 204). 

If sales have been made after the execution of such mortgage, it 
should be left to the jury to determine whether they were made in 
pursuance of an agreement or understanding between the parties. 
If they were,‘ the mortgage would be fraudulent. Weber v. Arm- 
strong, 217. 


See The State ez rel. Peirce vy. Merritt, 275. 


GAMING. 


GAMING act: ‘POKER: NO JOINT LIABILITY OF PLAYERS FOR MONEY 


Lost. In the game of “poker” each party plays for himself. 
Therefore, under the gaming act, (Wag. Stat., 2 1, 669,) if there be 
no conspiracy of two or more to cheat another player and no agree- 
ment to divide the winnings, a joint action cannot be maintained 
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against them by the loser to recover the amount of his losses. The 
action lies only against the winner. Laytham v. Agnew, 48. 


TRUCTION OF GAMING DEVIcEs. See Lowry v. Rainwater, 152. 


GUARANTY. 


GUARANTY: PARTNERSHIP. It is no defense to an action on a guar- 
anty given in favor of a firm that the credit asked for the firm was 
extended in the name of one of the members of the firm, if this is 
done with the consent of the other partners. Shine’s Administrator 
v. The Central Savings Bank, 524. 


: GENERAL RULES OF CONSTRUCTION. It is well settled that for 
the ascertainment of the intention of the guarantor the written 
guaranty must be looked ‘to, and if there is room for doubt, or if 
uncertainty is to be found on the face thereof, the words used are 
to be received and accepted in the strongest sense against the party 
using them according to the maxim verba fortius accipruntur contra 
projcentem. Itis also equally well settled that when the intention 
is clearly expressed, or the terms of the guaranty are defined and 
ascertained, the liability of the guarantor cannot be extended be- 
yond them by implication. Jb. 





———: CASE ADJUDGED. Plaintiff’s intestate wrote tothe president 
of the defendant bank as follows: Hearing from P. O’Neiland Mr. 
Doyle that they could use advantageously some additional cash 
overand above the amount already had in your bank, and being 
desirous to promote their interests and to enable them to carry on 
their business etliciently, I will thank you to submit to your board, 
that if they will lend to O'Neil & Co. $15,000, 1 shall hold myself 
responsible tor that amount. ‘ , If the Central (the bank) 
cannot conveniently make this advance, I will feel obliged to assist 
them in procuring it elsewhere. ‘The bank had previously loaned 
O'N. & LD. 310,000 on their indorsed note. On the day when this 
note became due, the above letter was presented to the bank, 
and on the strength of it the bank discounted a new note of O’N, 
& D. for $10,000, and placed the proceeds to their credit. They 
had already some money on deposit, but not enough to meet the 
miaturing note. As soon as the new note was discounted, they 
drew a check against their deposit and in favor of the bank, and 
with it took up the maturing note. They afterwards obtained a 
further loan of $5,000 trom the bank. The bank defending the 
present action on the ground that the deceased had become liable 
as guarantor for ON. & D.;  Jeld, that the letter contemplated an 
advance of $15,000 over and above what the bunk had previously 
loaned O'N. & D.; that the transaction in relation to the notes 
amounted only to the substitution of one security for another, and 
did not constitute an additional advance of money; that the de- 
ceased, therefore, never became liable on his guaranty; and that 
this was true whether the bank made it a condition precedent to 
the new loan that the proceeds should be used in taking up the 
maturing note or not. Jb. 


——: ratiFication. Acts of acquiescence or ratification will not 
make one liable upon a written guaranty for things which do not 
come within the terms of the guaranty. Jb. 
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HANNIBAL (CITY OF). 


Frost v. Wilson, 664. 


HOMESTEAD. 


ECT OF CHANGE OF STATUTE! WIDOW’S RENUNCIATION OF HUSBAND'S 
wiLL. The widow’s right of homestead in her husband’s lands be- 
comes fixed upon his death, and is not affected by a subsequent 
change in the statute, occurring before she applies to have the 
homestead set apart. Nor does it matter that he leit a will, by the 
terms of which. she took a different estate in the lands from what 
she would be entitled to under the homestead act, and she made no 
renunciation of its provisions until after the change in the statute, 
provided she did make a renunciation within twelve months after 
his death, as allowed by section 16 of the dower act, Way. Stat., p. 
541. Register v. Lhe nsley, 189. 


HOMICIDE. 


InreNTIONAL. A homicide intentionally committed while resisting 
an assualt by ths person slain, cannot be manslaughter in the see- 
ond degree. If an offense at all, it is murder in the second degree 
or manslaughter in the fourth degree. The State vr. Edwards, 450. 


Hlomicipe committed in the attempt to perpetrate robbery, arson, 
&ec., is not necessarily murder. R. 8. 1879, 2 1252. The State v. 
Earnest, 520. 


HUSBAND AND WIFE. 


ENFORCEMENT OF AGREEMENT FOR A LIEN: VENDOR'S LIEN: REFORM- 
ING MARRIED WOMAN'S DEED. One H having contracted for the pur- 
chase of certain land, and being unable to pay the whole of the 
purchase money, plaintilf’s testatrix advane-«d what was lacking, 
upon an agreement with H and his wife that she, the testatrix, should 
have security upon the land, and to that end that the same should 
be conveved to plaintiff as trustee for her. As soon as the money 
was paid the land was conveyed by the vendor to Mrs. H, who, on 
the same day, intending to carrv out the agreement, conveyed to 
plaintilf as trustee, by a deed in which, however, her husband did 
not join. Inan action against Hand wife to have alien declared 
arid enforced against the land for the purchase money so advanced ; 
Held, Ust, that unless the deed to Mrs. H created in her a separate es- 
tate, her conveyance not joined in by her husband conld not be 
made the basis of anv action either at law or in equity, and hence 
the action could not be sustained asa proceeding to reform the deed 
to plaintiff; 2nd, that as the vendor had been paid in full and had 
executed a conveyance, no vendor's lien could arise; 3rd, that no 
equitable lien upon Mrs. H's interest in the land could arise out of 
the azreement for a lien, unless she had a separate estate ; but 4th, 
the agreement, unless defeated by the statute of frauds, was good 
azainst H so far as his marital interest in the land was concerned. 
Pearl v. Hervey, 160. 
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WIFE'S PERSONALTY: INVESTED IN LAND IN HUSBAND’S NAME. Land 
bought by a husband with his wife’s money, but in his own name 
and without any agreement that the purchase shall be for her sole 
and separate use, or that the title shall be taken in her name, will 
not be treated in equity as her property. Kidwell v. Kirkpatrick, 214. 





: . Money acquired by a married woman dur- 
ing coverture by her own frugality and industry, with the consent 
of her husband, is her own property, and if it is intrusted by her 
to him for investment, and is by him invested in land in his own 
name, the land will be treated in equity as hers. But the rule is 
otherwise where money so invested comes to a married woman dur- 
ing coverture by inheritance. Being a chose in possession, it be- 
comes the husband’ sabsolute property »v reason of his marital right, 
even though he received it from her in the capacity of her agent. 
Ib. 


MARRIED WOMAN’S DEED: IMPEACHMENT OF CERTIFICATE OF AC- 
KNOWLEDGMENT. <A certificate of acknowledgment of a married 
woman’s deed made by a proper oflicer and in substantial compli- 
ance with law, is prima facie evidence of the acknowledgment; but 
it may be impeached, and for this purpose it is not necessary to 
show fraud or imposition practiced on the grantor. It will be suffi- 
cient to show that she was not examined separate and apart from 
her husband, or that she was not made acquainted with the con- 
tents of the instrument by the officer making the certificate. Steffen 
v. Bauer, 399. 


ACTION FOR WIFE'S LAND! HUSBAND A COMPETENT WITNESS. In an 
action brought by husband and wife to set aside a deed of trust on 
the wife’s land, the husband is not disqualified as a witness. His 
marital right in the property gives him such an interest as entitles 
him to testify on his own behalf. It is not material that his testi- 
mony will necessarily affect his wile’s interest also. Jb. 


Derp. A deed which is signed by both husband and wife, but in 
which the husband alone is named as grantor, conveys only his in- 
terest inthe land. McFadden v. Rogers, 421. 


EJECTMENT FOR WIFE’S LAND: HUSBAND ONLY PROPER PARTY DE- 
FENDANT, WHEN. The wife is not a proper party defendant to an 
action of ejectment for land claimed by her under a deed which 
vests the title in her, but confers no separate estate; nor can she 
make herself such by claiming a separate estate in heranswer. The 
husband’s marital interest gives him the risht to the possession, and 
he alone should be sued. Wilson v. Garaghty, 517. 


——: DEATII OF HUSBAND; WIFE'S SUBSEQUENT POSSESSION : APPEAL. 
Where judgment in ej-ctment goes against husband and wife jointly 
for land in which the husband has a marital interest as against her, 
and pending an appeal the husband dies, the suit abates as to him. 
After his death the possession becomes hers, but this will not sup- 
port the pending judgment against her or authorize the rendition 
of anewone. Ib. 


45—70_ 
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INCEST. 


As long as section 6, chapter 206, Gen. Stat. 1865, page $16, was in force, 
incest was not an indictable offense. The law was otherwise }-re- 
vious to 1865, and the old low has been restored by the revision 
of 1879, 21538. The State v. Slaughter, 484. 


INSOLVENCY. 


Set-oOFF IN EQUITY: JUDGMENT: INSOLVENCY: PARTIES. Where two 
parties, one of whom is insolvent, hold a judgment against a 
third, and he has a judgment against the insolvent, a court of 
equity, to prevent injustice, will ascertain the interest of the in- 
solvent plaintiff in the former judgment, and will set-off against 
his interest the judgment against him. Toa proceeding instituted 
for this purpose the co-plaintiff of the insolvent is a necessary 
party. Fulkerson v. Davenport, 541. 


or 


See The State ex rel. Peirce y. Merritt, 275. 


INSTRUCTIONS. 


. Ir the prevailing party was entitled to his verdict without proof of 
fraud on the other side, the fact that one of the instructions sub- 
mitted the question of fraud to the jury without any proof of fraud 
being given, will furnish no ground for setting aside the verdict. 
Wright v. Me Pike, 175. 


— 


2. JURY TRIAL IN EQUITY CASES: PEREMPTORY INSTRUCTIONS. Ina suit 
for settlement of mutual accounts, since the parties are not entitled, 
as of course, toa jury, if one is called, the court may instruct them 
peremptorily what verdict they shall find. J/ess v. Miles, 205. 

3. Ixstructions not predicated on any evidence in the case, are prop- 


erly refused. Flint ex vel. Lumpkin v. Young, 221. 


4. Iris error to submit to the jury an issue of fact concerning which 
no allegation is made in the pleadings and no evidence is offered 
at the trial. Acnney v. The Hannibal & St. Joseph Railroad Com- 
pany, 252. 


. IMPEACHING TESTIMONY: PRACTICE, CRIMINAL. The court is not 
bound, in a criminal case, to instruct the jury as to the proper ef- 
fect of testimony offered to impeach defendant’s witnesses, unless 
an instruction is asked by the delendant. (Distinguishing State v. 


a 


6. It is no error to refuse an instruction when the principle it an- 
nounces is fully and clearly declared in one that Is given. VW het- 
slone v. Shaw, 575. 


. INTEREST: REMITTITUR. Error in an instruction authorizing the 
allowance of excessive interest will be cured by a remuttitur of the 
excess. Jb. 


~ 


. Ir is not error to refuse an instruction, the substance of which is 
embraced in one already given, or which assumes as a fact a matter 
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as to which the evidence is conflicting. The Wyandotte, Kansas City 
& Northwestern Railway Company v. Waldo, 629. 


Practice: Evinence. Under the present system of practice it would 
be improper to instruct the jury that admissions made by the ac- 
cused are regarded as the very weakest character of testimony, and 
should be received with the greatest caution. It is not for the 
court to instruct the jury asto the weight or sufficiency of evidence. 
The State v. Bell, 683. 


INSURANCE. 


LIFE INSURANCE: SUICIDE: SANE ORINSANE. It was provided in a pol- 
icy of life insurance that in case of the death of the insured “ by 
his own act or intention, whether sane or insane,’’ the company 
should only be liable for the net value of the policy at that time. 
Held, that this provision embraced an intentional self-destruction 
by an insane man, provided the latter, at the time of causing his 
own death, was conscious of the physical nature and consequences 
of his act, and intended to destroy his life, though he was not con- 
scious of the moral guilt or criminality of the act. Adkins v. Colum- 
bia Life Insurance Company, 27. 

FIRE INSURANCE; MEANING oF “uxoccuprep.” A policy of insur- 
ance upon a dwelling house contained a stipulation that if the 
premises should become unoccupied, the policy should be void. In 
an action on the policy it appeared that previous to the fire the as- 
sured left the hou-e and went elsewhere to reside, taking part of 
her furniture with her and leaving the rest; that she left a man in 
possession with instructions to sleep in the house at night; that 
this man quit the premises several days before the fire, and did 
not return; and that noone was in the house when the fire occurred. 
Held, that the house was unoccupied within the meaning of the 
stipulation, and the policy was void. Cook v. The Continental Jusur- 
ance Company, 610, 


FIRE INSURANCE: LOSS PAYABLE TO TITIRD PARTY : ASSIGNMENT OF IN- 
TEREST; EVIDENCE: REMOVAL OF INSURED BUILDING. One C took out 
a policy of insurance upon his dwelling house, described as being 
situate ‘‘on west side of King’s highway, near present terminus of 
Lindell Avenue.” Afterwards he borrowed money of F, and to se- 
cure its payment, gave a deed of trust upon his land, and caused 
the secretary of the insurance company to write on the face of the 
policy, * Loss, if any, made payable to F.” He subsequently sold 
and conveyed the property to plaintiff subject to the incumbrance 
in favorof F, and on the same page of the company’s policy regis- 
ter on which the particulars of the risk and policy were entered, he 
ciused the following further entry to be made“ ‘Transferred to 
G,” «ahe plaintiff), Plaintiff subsequently removed the house to 
another site on the same tract, to which the foregoing description 
was equally applicable. In its new place the house was destroyed 
by fire. Plaintiff paid off the incumbrance and received the policy 
from F. In an action on the poliey, J/eld, Ist, That the relation of 
insurer and insured continued between the company and C, not- 
withstanding the entry in the body of the policy making the loss 
cape to F, and that F’s interest in the policy terminated when 
iis debt was paid, and vested eo instanti in the plaintiff; 2nd, That 
the entry on the policy register being made at the instan 
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See 


See 


C tended to show that the company accepted plaintiff as the insured 
in place of C, not in place of F; 3rd, That the removal of the house 
did not avoid the policy, unless it changed the nature of the risk or 
increased it in degree, and whether it did or not, was a question of 
fact for the jury. Griswold v. The American Central Insurance Com- 
pany, 654. 


INTERPLEA. 


Wangler vy. Franklin, 659. 


JEOFAILS. 


The State v. Meek, 355. 


JUDGMENT. 


IN EJECTMENT: ESTOPPEL. A judgment in ejectment is no bar toa 
second action between the same parties for the same property, 
whether the titles and defenses in both actions be the same or 
not. Kimmel v. Benna, 52. 


JuSTICE’s JUDGMENT, WHEN NOT IRREGULAR. A justice’s judgment 
will not be held irregular because the docket entry fails to show 
that the justice heard evidence before rendering it; especially ina 
case where it appears by the admission of the defeated party that 
in point of fact witnesses were sworn and examined, and the judg- 
ment was given on their testimony. Saker v. Baker, 134. 


JupGMent NuNC Pro TUNC. The fact that a judgment is not such 
a one as the statute authorizes will not warrant the entering of 
a proper judgment, at a subsequent term, nune pro tune. This 
can never be done without proof that the judgment entered is not 
the one rendered by the court. Wooldridge v. Quinn, 370. 


REPLEVIN: FORM OF JUDGMENT IN. While a party to a replevin 
suit cannot be compelled to elect whether he will take the property 
or its value before the property has been delivered to the sheriff 
under the judgment of the court, yet, when lhe does so elect, after 
a verdict in his favor, the court may properly render a simple 
money judgment. Ib. 


IMPRACHMENT OF JUDGMENT. One who buys land subject to the 
lien of a judgment, cannot impeach the judgment or avoid the lien 
on any ground which would not have availed the defendant to pre- 
vent the rendition of the judgment. Stoutimore v. Clark, 471. 


PAROL EVIDENCE: Recorp entry. Parol evidence is admissible to 
explain whether an ambiguous marginal entry upon the record of 
a judgment is an assignment or a satisfaction. Amory v. Joice, 537. 


PRINCIPAL AND AGENT: ASSIGNMENT OF JUDGMENT. An assign- 
ment of a judgment made on the margin of the record by an agent 
in his own name, but by authority of the principal, is good to pass 
the equitable title at least. Ib. 
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ASSIGNMENT OF JUDGMENT: EXECUTION. Irregularity or invalidity in 
the assignment of a judgment will not impair the title of a purchaser 
at a sale under execution issued on the order of the assignee. Jb. 


NATIONAL BANK. A National bank has power to assign a 
judgment in its own favor. Jb. 


JUSTICE’S JUDGMENT, NOT IMPEACHABLE COLLATERALLY. A judg- 
ment of a justice of the peace, regular on its face, cannot be im- 
peached in a collateral proceeding by showing thet the suit was 
instituted in a township where neither the defendant nor the plain- 
tiff resided, and which did not adjoin the township in which de- 
fendant resided. Fulkerson v. Davenport, 541. 


CONCLUSIVENESS OF FINAL SETTLEMENT. A final settlement of an 
administrator with the will annexed, has the force and effect of a 
judgment, and, until impeached and set aside in an appropriate 
proceeding, precludes any action upon the bond of the executor. 
The only exception tothe rule of the conclusiveness which attends 
a final settlement, is that laid down in section 6, page 118, Wag. 
Stat. Woodworth v. Woodworth, 601. 


ALLOWANCE OF, AGAINST ESTATE OF DECEDENT. See Ewing v. Taylor, 394. 


SETTING OFF JUDGMENTS. See Fulkerson v. Davenport, 541. 


JUDICIAL NOTICE. 


BILL OF FXCEPTIONS: JUDICIAL NoTIcE. This court cannot consider a 


” 


In 


bill of exceptions filed after the lapse of the term at which the mo- 
tion for new trial was disposed of, unless the record shows that the 
filing was with consent of the adverse party. Todetermine whether 
it was filed after the term, judicial notice may be taken of the 
times fixed by statute for holding court. The State v. Broderick, 622. 


JURISDICTION, 


ATTACHMENT: INTERVENTION OF BANKRUPTCY PROCEEDINGS: JURIS- 
DICTION OF STATE Court. After property of a debtor had been at- 
tached on the ground of fraudulent conveyance, proceedings in 
bankruptey were instituted and pressed to an adjudication against 
the debtor, and the attached property was taken by the assignee 
out of the sheriff’s hands. Held, that these facts did not oust the 
State court of its jurisdiction of an action on the attachment bond 
brought by the alleged fraudulent purchaser. The State ex rel. 
Peirce v. Merritt, 275. 


FORECLOSURE OF MORTGAGE: JURISDICTION. Since the circuit court 
has general jurisdiction over the foreclosure of mortgages, ob- 
jection to the jurisdiction, based upon the fact that the mortgaged 
premises are not situate in the county where the suit is brought, 
must be taken by a proper plea, and will be waived by pleading to 
the merits. Chouteau v. Allen, 2y0. 


VENDOR’s LIEN CASES. See Ross v. Julian, 209. 
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JURY. 


Practice. It is not error forthe court, in the temporary absence 
of the prosecuting attorney, to examine the jurors on the voir dire. 
The State v. Ludwig, 412. 


CoMPETENCY OF JURORS WHO HAVE FORMED AN OPINION. Several 
of the jurors, being examined on the rvir dire, stated that they 
had formed and expressed opinions, which would require evidence 
to remove. They also stated that they knew nothing of the facts, 
and had not talked with any witness in the case; that their opin- 
ions were based upon what they had heard from others, and were 
not of such a character as would affect them in rendering a verdict; 
that they would be governed by the law and the evidence, and 
thought thev could decide the case according to the law and the 
evidence. //e/d, that under section 13, page 1103, Wag. Stat., they 
were competent to sit upon the trial of the case. The State v. Core, 


4y1. 


TEMPORARY ABSENCE OF JuROR. Theabsence of a jurorfrom the box 
fora few minutes during a temporary suspension of proceedings 
in a criminal case, will not vitiate the verdict. The State v. Bell, 6538. 


JURY TRIAL IN EQuITY CASES. See Hess vy. Miles, 203. 


JUSTICE’S COURT. 


1. Justice’s JUDGMENT, WHEN NOT IRREGULAR. A justice’s judgment 


will not be held irregular because the docket entry fails to show 
that the justice heard evidence before rendering it; especially ina 
case where it appears by the admission of the defeated party that 
in point of fact witnesses were sworn and examined, and the judg- 
ment was given on their testimony. Baker v. Laker, 154. 


APPEAL: WAIVER OF Notice. In order to constitute a waiver of the 
notice required by law to be given when an appeal is taken from a 
judgment of a justice of the peace, a notice to take depositions 
served upon the appellant after the case is in the appellate court, 
should appear to have been given by the appellee or his attorney. 
If this does not appear, and the depositions taken in pursuance of 
the notice have not been filed in court, it wil) not operate a waiver. 
Wolff v. The Danforth Artificial Light Company, 182. 


RePLeviN IN sustTice’s court. The statement filed in the present 
case (an action of replevin commenced before a justice of the peace), 
though not in the precise words of the form prescribed by the stat- 
ute, (Wag. Stat , 22, p.817,) Ze/d, suflicient; the departures are im- 
material. Berry v. Kauffman, 186, 


JUSTICE’S JURISDICTION : CIVIL ACTION TO RECOVER FINES. A statute 
which provides that in certain cases fines may be recovered by 
civil action to the use of the county before a justice of the peace, 
(Wag. Stat., 2 29, p. 416,) does not authorize a proceeding before a 
justice of the peace founded on an affidavit charging, not a pecu- 
niary liability, but a criminal offense, on which a warrant is issued, 
an the defendant is arrested and forcibly taken before the justice 
and fined. Such a proceeding is not a civil action. The State v. 
Ford, 469. 
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5. Jvusrice’s JUDGMENT NOT IMPEACIABLE COLLATERALLY. A judgment 
of a justice ef the peace regular on its face, cannot be impeached 
in a collateral proceeding by showing that the suit was instituted in 
a township where neither the defendant nor the plaintiff resided, 
and which did not adjoin the township in which defendant resided. 
Fulkerson v. Davenport, 541. 


6. STATEMENT: JURISDICTION: RAILROAD: DAMAGE TO CATTLE. The 
plaintiff’s statement of his cause of action filed with the justice 
of the peace in the present case, (an action upon the statute to 
recover double damages for the killing of a heifer;) Held, to com- 
ply with the rule which requires the statement in this class of cases 
to show that the killing oveurred in the township in which the 
justice resides and has jurisdiction. Cummngs v. The St. Louis, Iron 
Mountain & Southern Railway Company, 570. 


7. Justice’s pocker, «€c.; EvipeNce. The identity of the docket and 
official papers of a justice of the peace may be established by the 
testimony of any competent witness. It is not necessary to call the 
justice. The State v. Chambers, 625. 


8. Justice’s pocKET ENTRIFS: EVIDENCcCK. The statute authorizing a 
certified transeript of justices’ judzments to be received in evidence 
does not provide the only method of provingsuch judgments. The 
original entry on the justice’s docket may be used. Jb. 


9. CITY RECORDER EX-OFFICIO JUSTICE OF THE PEACE: CONSTITUTIONAL 
LAW. A provision in a city charter that the city recorder shall be 
er-ofiicio a justice of the peace within the limits of the city, does not 
violate any constitutional prohibition. Frost v. Wilson, 664. 


10. LIEN oF JUSTICE’S EXECUTION: SUBSF.QUENT ASSIGNMENT FOR BEN- 
Erir OF creptrors. The lien of an execution in the hands of a con- 
stable holds good against a subsequent assignment for the benefit 
of creditors under the general assignment law. Jb. 


LANDLORD AND TENANT. 


1. LANDLORD, NOT LIABLE TO RERUILD FENCE, WHEN: DAMAGES. Where 
there was no agreement by the landlord to keep the premises in 
repair or fit for occupation, and where, before the tenancy began, 
the landlord had removed the fence from the front of the lot which 
had a perpendicular descent of seven or eight feet to the sidewalk, 
Held, that he was under no duty to the tenant to rebuild the fence, 
and, a fortiori, under none toa sub-tenant who became such with- 
out his knowledge or consent, and that he was not liable to a five 
or six year old child of such sub-tenant in an action for damages 
for injuries sustained by its fall from the lot to the sidewalk. Pe- 
ferson v. Smart, 34. 


2, LANDLORD NOT LIABLE TO REBUILD FENCE BECAUSE OF HIS TRES- 
PASS IN REMOVING SAME DURING A PRIOR TENANCY. Although 
the landlord mizht have been guilty of trespass in removing the 
fence duringa prior tenancy, during which the child’s father was 
in possession of a portion of the premises asa sul-lessee, yet when 
the prior tenancy ceased and the father sub-let from the new ten- 
ant, Jiv/d, that it was as though the father had then, for the first 
time, occupied the premises, and that the landlord owed no duty to 
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the new tenant, nor to such sub-tenant, nor to any one else upon 
the premises by the invitation or permission of either, to rebuild 
such fence. Jb. 


LANDS AND LAND TITLES. 


TITLE TO CAIRO & FULTON RAILROAD LANDS: FORECLOSURE OF STATE'S 
LIEN. The lands granted to the State of Missouri by the United 
States by the act of Congress of February 9th, 1853, (10 U.S. Stat, 
155,) and by the State appropriated to the construction of the C. & 
F. Rk. R. by the act of the Legislature of February 20 h, 1855, (Acts 
1855, p. 314,) were subject to the lien reserved by the State in her 
own favor to secure the payment of the bonds issued by her for 
the benefit of that company, and passed to the purchaser at the fore- 
closure sale made in pursuance of the acts of February 19th and 
March 19th, 1866, ( Acts 1866, pp. 107, 115). 

The swamp lands which had been conveyed by the counties in 
payment of subscriptions to said company did not pass by said sale. 
Chouteau v. Allen, 290. 


LARCENY. 


1, INDICTMENT FOR PETIT LARCENY, SECOND OFFENSE: CRIMINAL PLEAD- 
InG: “ FELONIOUSLY.” An indictment fora petit larceny charged 
to have been committed after discharge froin imprisonment under 
a previous conviction fora similar offense, must, as in any other 
case of felony, allege that the larceny was feloniously committed. 
The State v. Weldon, 572. 


2 Empezziement. Section 15, page 514, Wag. Stat., expressly author- 
izes a person indicted for larceny to be convicted of embezzlement 
This statute was overlooked in State vr. Stone, 68 Mo. 101, which case 
is, for that reason, overruled. The State v. Broderick, 622. 


3. PossEsSION AS EVIDENCE OF OWNERSHIP: LARCENY: INSTRUCTION. 
Possession of personal property is presumptive evidence of owner- 
ship If, therefore, one finds a mule in the possession of another, 
who claims ownership, and in good faith he buys the mule, he 
cannot be convicted of larceny, though the mule was stolen and 
the person from whom he bought was a stranger to him. 

The judgment in this case was reversed for failure of the trial 
court to instruct the jury to this effect, though an instruction was 
given that they were not to convict unless they believed beyond a 
reasonable doubt that defendant did steal the mule, and unless the 
evidence excluded every other hypothesis than guilt. The State v. 
Boone, 649. 


LIEN. 


1. ENFORCEMENT OF AGREEMENT FOR A LIEN: VENDOR’S LIEN: REFORM- 
ING MARRIED WOMAN’S DEED. One H having contracted for the pur- 
chase of certain land, and being unable to pay the whole of the 
purchase money, plaintitf’s testatrix advane-d what was lacking, 
upon an agreement with H and his wife that she, the testatrix, should 
have security upon the land, and to that end that the same should 
be conveyed to plaintiff as trustee for her. As soon as the money 
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was paid the land was conveyed by the vendor to Mrs. H, who, on 
the same day, intending to carry out the agreement, conveyed to 
plaintilf as trustee, by a deed in which, however, her husband did 
not join. In an action against H and wife to have a lien declared 
and enforced against the land for the purchase money so advanced ; 
Held, 1st, that unless the deed to Mrs. H created in her a separate es- 
tate, her conveyance not joined in by her husband could not be 
made the basis of any action either at law or in equity, and hence 
the action could not be sustained asa proceeding to reform the deed 
to plaintiff; 2nd, that as the vendor had been paid in full and had 
executed a conveyance, no vendor's lien could arise; 3rd, that no 
equitable lien upon Mrs. H’s interest in the land could arise out of 
the agreement for a lien, unless she had a separate estate ; but 4th, 
the agreement, unless defeated by the statute of frauds, was good 
avainst H so far as his marital interest in the land was concerned. 
Pearl ec. Hervey, 160, 


IMPEACHMENT OF JUDGMENT. One who buys land subject to the 
lien of a judgment, cannot impeach the judgment or avoid the lien 
on any ground which would not have availed the defendant to pre- 
vent the rendition of the judgment. Stoutimore v. Clark, 471. 


INGUISHMENT OF, BY TENDER OF DUES. See Berry v. Tilden, 489. 


LIMITATIONS. 


STATUTE OF LIMITATIONS: ACKNOWLEDGMENT OF DEBT. No acknowl- 
edgment of adebt, which is not made tosome person, will interrupt 
the running of the statute of limitations. So held of an acknowl- 
edgment contained in a writing which, after the death of the debtor, 
was found among his papers, signed by him and purporting to be 
his will, but neverattested. Alin v. Collier, 1388. 


STATUTE OF LIMITATIONS: FRAUD: PLEADING: PLEDGE. The stat- 
ute of limitations cannot be invoked in behalf of a title fraudu- 
lently acquired in violation of a trust, nor will it be allowed if it is 
not pleaded, nor does it run against a pledger as long as the pledge 
continues. Chouteau v. Allen, 290. 


ADMINISTRATION: JUDGMENT: LimItATIONS. No judgment is too 
old to be allowed against the estate of a decedent until the time has 
elapsed since its rendition, which the law designates as the period 
when presumption of payment may be indulged. R. 8S. (879, 2 
3251. Ewing v. Taylor, 394. 


Back Tax act. No action under the back tax act of 1877, for the 
collection of taxes more than five years delinquent, was barred by 
the statute of limitations, if it was brought within five years from 
March 81st, 1875, the date of the passage of the back tax act of 
that year. Sess. Acts 1875, p. 82. The State to the use of sosenblatt 
v. Hleman, 441. 


STATUTE OF LIMITATIONS: STATUTE OF FRAUDS: TRUSTS. Neither 
the statute of frauds nor the statute of limitations can be interposed 
to prevent the enforcement of an agreement made by a purchaser 
at execution sale to permit the execution defendant to redeem. 
Gillespie v. Stone, 505, 
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. PUBLIC ROADS: TITLE BY USER. Ten vears adverse occupancy and 
use of a road by the public, aequiesced in by the owner, will vest 
in the public an easement in the roud and cause it to become a 
highway. The State v. Wells, 635. 


MANDAMUS. 


ENFORCE CORPORATE DUTY. See City of St. Louis v. St. Louis Gas- 
light Company, 69. 


I 


= 


MANSLAUGHTER. 


1. IntTentionaL nomicipe. A homicide intentionally committed while 
resisting an assvult by the person slain, cannot be manslanghter in 
the second degree. If an offense at all, it is murder in the second 
degree, or manslaughter in the fourth degree. The State v. Ed- 
wards, 480. 


MANsLAuGHTeR. Where there is a willful killing without delib- 
eration, and not with malice aforethought, the offense is man- 
slaughter, but whether in the second or fourth degree will depend 
upon whether the facts bring the killing within the 12th or the 18th 
section of the chapter on homicide. The State v. Curtis, 594. 


bo 


See The State v. Ludwig, 412. 


MAXIMS. 


VERRA FORTIUS ACCIPIUNTUR CONTRA PROFERENTEM. See Shine’s Admin- 
istrator v. The Central Savings Bank, 524. 


MISTAKE. 


MISTAKEN POSSESSION, WITEN ADVERSE. Where the owner of a 
tract of land takes into his inclosure adjoining land which does 
not belong to him, the possession of the latter will be deemed ad- 
verse to the true owner if it is held under the belief that the land 
lies within the bounds of hisown tract, and without any purpose of 
surrendering it to the true owner when the true line shall be as- 
certaincd. Cole v. Parker, 372. 


MUNICIPAL CORPORATION, 


1. CITY ORDINANCE: EVIDENCE OF APPROVAL BY THE Mayor. The 
validity of an ordinance admitted to have been passed by the city 
council of the city of St. Joseph being denied on the ground that the 
mayor had never approved it.and nocopy with his signature attach- 
ed being found among the city records, it was shown by the testi- 
mony of the mayor that he had desired the passage of the ordinance, 
and his impression was that he had signed it. It was also shown 
that it was recorded in a book kept by the eity in which ordinances 
passed and approved were entered. The charter required this book 
to be kept, but did not require the mayor to sign the record. It was, 
however, the practice, but not the uniform practice to sign. The 
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present ordinance was not signed in this book. It was also shown 
that this ordinance was published in the official newspaper of the city 
as an ordinance passed by the council and approved by the mayor; 
that the proper officer of the city received, filed and kept a cer- 
tified copy of a resolution of a railroad company accepting a grant 
of privileges conferred by the ordinance, and that the company had 
availed itself of the grant by laying down its track on one of the 
streets of the city, and using the same with the knowledge of the 
city officials and without objection from them. //e/d, that this was 
suflicient evidence of the approval of the ordinance. <Anight v. 
The Kansas City, St. Joseph & Council Bluffs Railroad Company, 231. 


CONDITION SUBSEQUENT: RAILROAD RIGHT OF WAY! CITY ORDI- 
nance. <A city ordinance granting toa railroad company a right of 
way over a street provided that the grant should become null and 
void if the company should ever remove its machine shops from 
the city. Jedd, that this was a condition subsequent, in which no 
one had any legal interest but the company and the city, and if the 
company violated the condition by removing the shops, this did 
not ipso facto terminate the right of way so as to entitle the owner 
of a lot abutting upon the street to maintain an action of damages 
against the ‘railroad company as for an unluwful occupation of the 
street. Tb. 


City RECORDER EX-OFFICIO JUSTICE OF THE PEACE: CONSTITUTIONAL 
Law. A provision in a city charter that the city recorder shall be 
ex-officio a justice of the peace within the limits of the city, does not 
violate any constitutional prohibition. rest vr. Wilson, 664. 


HANNIBAL CITY RECORDER: CONSTITUTIONAL LAW: TITLE OF ACT. 
The title ‘An act to consolidate into one the various acts in relation 
to the charter of the city of Hannibal,” is sufficiently comprehen- 
sive to embrace a section creating the office of recorder and vesting 
the recorder with the powers of a justice of the peace within the 
limits of the city. Acts 1873, p. 249, 220. Th. 


. LOUIS VEHICLE LICENSE ORDINANCE. See City of St. Louis v. Green, 


562. 


MURDER. 


EVIDENCE or IpeNTITY. If the evidence given upon atrial for mur- 
der shows that the person killed bore the same name as that alleged 
in the indictment as the name of the victim, no other proof of 
identity need be given. The State v. Kilgore, 546. 


——. Certain instructions in relation to murder are examined 
and construed, and held to conform to the settled rulings of this 
court. Jb. 


MvurpDER BY LYING IN Walt. Under an indictment for murder, 
the accused may be convicted on proof that he lay in wait and 
killed the deceased, although the lying in wait is not alleged in the 
indictment. 

An instruction in relation to this offense need not define the term 
“lying in wait.”” Jb. 


Goop cmarRacter. If all the evidence in the case, including de- 
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fendant’s evidence of good character, shows him to be guilty, his 
character cannot justify, excuse, palliate or mitigate the offense. /b. 


5. MURDER IN THE FIRST DEGREE. One who seeks out another and 
shoots and kills him on account of an old grudge and in retaliation, 
and not in the proper and necessary defense of his person, is guilty 
of murder in the first degree. 1b. 


6. INsTRUCTIONS ON A MURDER TRIAL, When the evidence admits 
of but two theories, one that defendant was guilty of deliberate 
murder, and the other that he took the life of the deceased in self- 
defense, the court is not authorized to instruct the jury in relation 
to manslaughter in any degree. Jb. 


7. Evipence: MURDER. Statements of the deceased are not binding 
upon the State in a trial for murder as admissions of a party to the 
record, and if not receivable on the footing of dying declarations or 
as part of the res gestae, must be excluded. The State v. Curtis, 594. 


8. First pecrer. Where there isa willful killing with malice afore- 
thought and deliberation, that is, with malice and premeditation, 
in a cool state of the blood, the offense is murder in the first degrce. 
This definition does not include cases in which specific acts are by 
statute made murder in the first degree. Jb. 


9 Seconp peGree. Where there is a willful killing with malice afore- 
thonght, that is, with malice and premeditation, but not with delib- 
eration, or in a cool state of the blood, the offense is murder in 
the second degree. No homicide can be murder in the second 
degree unless the act causing death was committed with malice 
aforethought, that is, with malice and premeditation. Jb. 


10. Manstaucnter. Where there is a willful killing without delibera- 
tion, and not with malice aforethought, the oflense is manslaughter, 
but whether in the second or fourth degree will depend upon 
whether the facts bring the killing within the 12th or the 8th see- 
tion of the chapter on homicide. Jb. 


1]. EvIDENCE: STATEMENT OF DEFENDANT IN A MURDER CASE. Where a 
statement made by the defendant in relation to a homicide charged 
against him is offered in evidence by the state, the jury must con- 
sider it all together. ‘The defendant is entitled to the benefit of 
what he said for himself, if true, as the State is entitled to the ben- 
efit of anything he said against himself. The latter the law pre- 
sumes to be true; the former the jury are not bound to believe 
because said in a conversation proved by the State; they may be- 
lieve or disbelieve it as it is shown to be true or false by all the evi- 
dence in the case. Jb. 

12. MurRDER: PRESUMPTION OF MALICE. If a homicide is shown to have 
been committed willfully, premeditatedly and deliberately, with 
means and instruments likely to produce death, the malice requisite 
to make the offense murder will be presumed. Jb. 

See The State v. Ludwig, 412. 


See The State v. Edwards, 480. 
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NATIONAL BANK, 


A National bank has power to assign a judgment in its own favor. 
Emory v. Joice, 537. 


NEGLIGENCE. 


1. NEGLIGENCE OF RAILROAD COMPANY: ESCAPE OF SPARKS: SUFFI- 
CIENCY OF EVIDENCE. In an action againsi a railroad company to 
recover damages for injury to plaintiff’s farm by fire, alleged to 
have been communicated through the negligence of the company’s 
servants, by sparks emitted trom a locomotive, the evidence as to the 
origin of the tire showed only that just after a train of cars on de- 
fendant’s road had passed through plaintiff’s farm, smoke was seen 
coming down the railroad, and immediately the fire which did the 
damage broke out in plaintiff’s field within one hundred feet of the 
railroad track. J/eld, that this was sufficient to warrant the sub- 
mission of the case to the jury without direct evidence that any 
sparks escaped from the locomotive. Aenney v. The Hannibal & St. 
Joseph Railroad Company, 243. 





: PRIMA FACIE CASE: EVIDENCE IN REBUTTAL. Since 
the decision in Fitch v. Pacific R. R. Co., 45 Mo. 322, it has been 
uniformly held that a prima facie case is made out against a railroad 
company when it is proved that the fire which did the damage 
was communicated by sparks from a locomotive attached to a pass- 
ing train, and that it then devolves upon the company toshow that 
the escape of sparks was not the result of negligence on its part. 
To this end it may show that the engine and machinery were 
of the most improved pattern and make. and were managed by 
careful and competent servants in a skillfnl and careful manner. 
Evidence that the company’s servants were careful and competent 
men will not of itself be sufficient to rebut the presumption of neg- 
ligence on their part, but may be submitted to the jury, in connec- 
tion with other facts, to enable them to determine whether, on the 
particular occasion in question, they were managing the engine care- 


fuily and skillfully. Jb. 


38. NEGLIGENCE OF RAILROAD COMPANY* ESCAPE OF SPARKS. If sparks 
escaping from a railroad locomotive kindle a fire upon the com- 
pany’s right of way, and the fire extends to and destroys ad- 
joining property, the loss is prima facie the result of the company’s 
negligence. The liability incurred will not be avoided by showing 
that the spread of the fire was caused by the wind, or that there 
was no considerable accumulation of combustible material on the 
right of way. Kenney v. The Hannibal & St. Joseph Railroad Com- 
pany, 252. 


4. Escape OF SPARKS: FAILURE OF COMPANY'S SERVANTS TO EXTIN- 
Guisi Fire. The employees of a railroad company do not, by rea- 
son merely of their employment, owe any duty to the proprietors of 
lands adjoining the company’s right of way to extinguish a fire found 
on the right of way. If they omit to do so, and the fire extends to 
adjoining property and does injury, the company is not liable unless 
the fire originated through its negligence. Jb. 


5. RaiLRoavD; NEGLIGENCE. Persons to whom the management of a 
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railroad is intrusted are bound to exercise the strictest vigilance in 
carrying passengers to their destinations, and setting them down 
safely; and the company is responsible for want of care and fore- 
sight on their part in doing it, but not for any damages to which 
passengers may expose themselves by their own recklessness or 
carelessness. If a passenger be negligently carried beyond his stop- 
ping place, he can recover for the inconvenience, loss of time and 
expense of traveling back, but if he jumps or leaves the train un- 
der circumstances which prudence would forbid, he does it at his 
own risk and assumes the consequences of his own act. Kelly v. 
The Hannibal & St. Joseph Railroad Company, 604. 


NOTICE. 


Equity: PURCHASE WITH KNOWLEDGE OF FORMERSALE. A purchaser 
of school land who pays the purchase money but fails to get a pat- 
ent from the county, will be entitled to the benelit of one issued to 
a person who buys at a subsequent sale of the same land with 
knowledge of the formersale. Equity will decree the title divested 
out of the patentee and vested in the first purchaser. Barksdale v, 
Brooks, 197. 


PROMISSORY NOTE: FRAUD: EVIDENCE OF Noticr. The indorsee of 
a promissory note before taking it, was informed by the maker that 
it would be good “if the consideration for which it was given has 
not been misrepresented ; this is not tested vet.” //eld/, that he 
thereby became chargeable with notice that the validity of the note 
Was a question which remained to be tested, and if it was procured 
by fraud or misrepresentation, he could not enforce it. Studebaker 


Manujacturing Company v. Dickson, 272. 


CORPORATION: NOTICE OF UNAUTHORIZED ACTS OF OFFICERS : EFFECT OF 
ACQUIESCENCE. Notice to the oflicers of a corporation of the unau- 
thorized xcts of their predecessors in ollice is notice to the corpo- 
ration, and if no dissent is expressed, ratification will be presumed, 
and the acts will become binding upon the corporation and _ its 
stockholders. Chouteau v. Allen, 290. 


PRINCIPAL AND AGENT: AGENT'S KNOWLEDGE. The rule that the 
knowledge of the ayvent affects the principal, is applicable not only 
to knowledge acquired during the continuance of the agency, but to 
such as was acquired so shortly before it began as necessarily to 
give rise to the inferenve that it remained fixed in the mind of the 
agent during hisemployment. Jb. 


WAIVER OF NOTICE OF APPEAL. See Wolff v. The Danforth Artificial 


Light Company, 182. 


OF SALE OF PLEDGED PROPERTY. See Chouteau v. Allen, 290. 


NUISANCE. 


NUISANCE: DAMAGE TO LAND: REMEDY, WNEN BY SINGLE ACTION, 
WHEN BY SUCCESSIVE AcTIONS. Tne rule is well settled that when 
an injury to land occasioned by the commission of a nuisance is of 
a permanent character, and goes to the entire value of the est ‘te, 
recovery for the whule injury should be had in a single suit, and a 
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second action cannot be maintained for its continuance. But this 
rule does not apply to a case where, by reason of the diversion of a 
stream of running water the plaintiff’s land is annually overflowed 
and his crops injured. Such injury does not go to the entire value 
of the estate, but being of yearly recurrence, is susceptible of peri- 
odical apportionment, and may, therefore, be redressed by succes- 
sive actions. Van Lloozier v. Hannibal & St. Joseph Railroad Com- 
pany, 145. 


LANDLORD AND TENANT: DAMAGES: PARTIES. A landlord entitled 
by the terms of the lease to a share of the crop as rent, may main- 
tain an action for damages to the crop by a nuisance; and if no 
objection is made for non-joinder of the tenant as co-plaintiff, he 
my sue alone, and his recovery will be apportioned according to 
his interest. Jb. 


COLLECTION AND DISCHARGE OF WATER UPON NEIGHBORING LANDS. A 
land owner has no right to concentrate into one stream the water 
coming upon his own land and discharge it upon his neighbor's. 
Even if it would naturally flow in that direction, the concentration 
would necessarily increase the injury, and for this an action would 
lie. MeCormick v. The Kansas City, St. Joseph & Council Bluffs Rail- 
road Company, 359. 


Case apicpGep. <A _ railroad company, in constructing its road 
across a basin-shaped piece of low land, raised an embankment with 
a culvert or water-way, through which water, collected on one side 
of the road from the adjacent high lands and from the overflow of 
a neighboring creek, escaped to the other side and damaged the 
adjoining premises. J/eld, that the company was liable; and so far 
as the overflowed water from the creek contributed to the injury, 
the liability was the same, whether the overflow was caused by the 
act of the company in building a bridge over the creek too narrow 
for the volume of water or not. Jb. 


PARTIES, 


Derect or parties. The objection of defect of parties, if it appears 
on the face of the petition, should be raised by demurrer, if it does 
not so appear, by answer, and if not so raised it will be deemed 
waived. Donnan v. The Intelligencer Printing & Publishing Company, 
168. 


PARTNERSIIP: ATTACHMENT Boxp. Where goods are sold to an in- 
dividual and are afterwards attached as the property of the seller, 
and upon claim being made by the vendee, an attachment bond 
isyviven for his benefit, he is the proper party to sue on the bond, 
and not a firm of which he is a member, notwithstanding the goods 
may have been bought on account of the firm and been paid for by 
them. The Mate ex rel. Peirce v. Merritt, 275. 


Action: Equiry: parties. Plaintiff borrowed of C upon his note and 
mortgage. $5,000, of which sum it was agreed that plaintiff! should 
receive $2,500, and the other $2,400 should be held to pay off an ex- 
isting mortgage upon plaintifl’s land when it should become due. 
The money was, by agreement, placed with the defendant bank, by 
whom $2,500 was paid to plaintifl, and the remainder was placed 
to the credit of one M, who converted it to his own use. The =2,500 
mortgage coming due, C, to protect himscli, bought it in and held 
it as a charge against the plaintifl and his land, and to indemnil) 
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himself, obtained further security from M. In an action against 
the bank, plaintiff obtained judgment for the money placed to the 
credit of M, with interest; Held, that this was error, as plaintiff 
was in no event entitled to have this money; Held, further, that 
in order to a complete adjustment of all the equities, C and M 
should be made parties to the suit. Judy v. Farmers & Traders 
Bank, 407. 


4. JoINT CONTRACT: PARTY TO SUIT: DISCHARGE OF OBLIGATION. One of 
two obligees in a joint contract cannot sue upon the contract alone. 
Payment in full by the obligor to one of the joint obligees dis- 
charges the obligation. Henry v. Mount Pleasant Township of Bates 
County, 500. 


UNDUE INFLUENCE: SUIT TO SET ASIDE GIFT: PARTIES PLAINTIFF: 
ADMINISTRATION. The heirs, and not the administrator, are the 
proper parties to a suit to set aside a gift made by the deceased 
while in extremis as having been obtained of him by undue influ- 
ence. Ford v. Hennessy, 580. 


6. UNDUE INFLUENCE: SUIT TO SET ASIDE GIFT: PARTIES DEFENDANT. 
One who without consideration receives the benefit of a gift ob- 
tained by another through undue influence, is liable to an action 
for restitution; but not one whose only connection with the trans- 
action is that he received the property and delivered it to the ulti- 
mate beneficiary. Jb. 


To FORECLOSURE suits. See Chouteau vy. Allen, 290. 


HvusBAND ALONE. TO BE SUED FOR WIFE’S LAND, WHEN. See Wilson vy. 
Garaghty, 517. 


To SUIT FOR ALLOWANCE OF seT-orr. See Fulkerson y. lavenport, 541. 


To suIT ON EXECUTOR’s BOND. See Woodworth vy. Woodworth, 601. 


PARTNERSHIP. 


1, ACKNOWLEDGMENT OF PARTNERSHIP INSTRUMENT. A certificate of 
acknowledgment of an instrume:.t executed in the name of a firm, 
should show by which member of the firm the signature was made 
and acknowledged. If the signing and acknowledgment purport to 
have been done by the firm and in the firm name, the instrument 
will not be entitled to record. Sloan v. The Owens, Lane & Dyer 
Machine Company, 206. 


2. GUARANTY: PARTNERSHIP. It is no defense to an action on a guar- 
anty given in favor of a firm that the credit asked for the firm, was 
extended in the name of one of the members of the firm, if this is 
done with the consent of the other partners. Shine’s Administrator 
v. The Central Savings Bank, 524. 


3. Set-orr: PpaArTNeRsHIP. A debt due a partnership cannot be set-off 
against a debt due by an individual partner. Weil v. Jones, 560. 


4. DIssOLVED PARTNERSHIP: REMEDY OF LATE PARTNERS. Where a 
partnership has been dissolved and the partners have accounted 
with each other as to everything except one item, one may maintain 
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an action at law against the other for his share of that item. Whet- 
stone v. Shaw, 575. 


5. ——:——: practice. Even if a proceeding in equity for an 
accounting were the plaintiff’s proper remedy, yet if the case was 
tried in the lower court by both parties on the theory that an action 
at law was the proper remedy, it is too late to raise an objection on 
that score for the first time when the case has reached the Supreme 
Court. Jb. 


WHEN A FIRM ARE NOT PROPER PARTIES TO A suIT. See State ex rel. Peirce 
v. Merritt, 275. 


PERSONAL INJURIES. 


See Kells v. Hannibal & St. Joseph Railroad Company, 604. 


PLEADING, 


1. Derect or parties. The objection of defect of parties, if it appears 
on the face of the petition, should be raised by demurrer, if it does 
not so appear, by answer, and if not so raised it will be deemed 
waived. Donnan v. The Intelligencer Printeng and Publishing Com- 
pany, 168. 


2. RAILROAD: DAMAGE TO CATTLE: ACTION UNDER43RD SECTION. Inan 
action against a railroad company, for injury to cattle, brought before 
a justice of the peace under section 43 of the railroad law, (Wag. 
Stat., 310,) the statement must show that the injury was occasioned 
by the failure of the company to erect and maintain good and sub- 
stantial fences along the sides of its road. Cunningham v. The Han- 
nibal & St. Joseph Railroad Company, 202. 


3. Material facts should be distinctly and not inferentially alleged. The 
court will not supply by intendment an averment whieh the pleader 
has failed to make. Cook v. Putnam County, 668. 


IN ABATEMENT. See Beattie v. Stocking, 196. 
IN FORECLOSURE OF MORTGAGE. See Chouteau.y. Allen, 290. 


STATUTE OF LIMITATIONS MUST BE PLEADED. See Chouteau v. Allen, 290. 


PLEADING, CRIMINAL. 


1. Aportrion. An indictment for procuring an abortion is bad if it 
does not aver that the abortion was not advised by a physician to 
be necessary to preserve the life of the woman. Wag. Stat., 2 34, 
p. 450. The State v. Meek, 355. 


2. Jzoraits. The provision of the statute of jeofails that ‘‘ no indict- 
ment shall be deemed invalid * * for want of the averment of 
any matter not necessary to be proved,” (Wag. Stat., 2 27, p. 1090,) 
applies only to averments of such matters as are not necessary con- 
stituents of the crime charged, not to such as are essential but need 
no proof on the part of the State in the first instance, because there 


is a legal presumption of their existence. Th. 
47—70 
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RESISTING LEGAL PROCESS; SUFFICIENCY OF INDICTMENT. An in- 
dictment for resisting service of a warrant of arrest, is not bad be- 
cause it fails to charge in express terms that the officer had the 
warrant in his possession at the time the resistance was offered. 
The State v. Estis, 427. 


-: ASSAULT. An indictment which charges that the defend- 
ant did obstruct, resist and oppose an officer attempting to effect 
his arrest ‘‘by making‘an assault,” and did then and there shoot at 
the officer with certain pistols loaded with gunpowder and leaden 
balls, is not bad because the assault is not charged to have been 
made with a deadly weapon. The other facts stated make it good 
under section 29, page 449, Wag. Stat., without any express charge 
of assault. Jb. ; 





——— : CERTAINTY OF CHARGE AS TO TIME. An indictment for re- 
sisting arrest charged that on the 6th day of November, J576, a 
warrant was issued for the arrest of defendant upon a charge that 
on the 26th day of October previous, he had obtained certain goods 
under false pretenses, that an officer, on the 20th day of January, 
1879, proceeded to muke the arrest, and that defendant then and there 
resisted arrest. Held, not bad for uncertainty as to the time when 
the resistance was made. Jb. 





INDICTMENT: EVIDENCE: VARIANCE. An indictment contained 
what purported to be a verbatim copy of a warrant for the arrest of 
defendant for obtaining goods under false pretenses. The warrant 
offered in evidence charged the defendant with obtaining goods 
‘*unde fales pretens.” Ileld, that the variance was immaterial both 
at common law and under section 22, page 1089, Wag. Stat. Jb. 


RESISTING ARREST: EVIDENCE. An indictment for resisting arrest 
under a warrant, need not show to wnom the warrant was delivered 
by the officer whoissued it; nor need this be shown at the trial. It 
is immaterial through what agency it reaches the hands of the 
officer whose duty it is to serve it. J. 


By mistake in drawing an indictment for murder, the name of the 
person slain was substituted for that of the defendant, whereby it 
was made to allege a mortal wounding of the deceased by himself. 
Held, a fatal and incurable error. The State v. Edwards, 450. 


INDICTMENT FOR PETIT LARCENY, SECOND OFFENSE: CRIMINAL PLEAD- 
InG: “‘ rELonrousLy.”’ An indictment fora petit larceny charged 
to have been committed after discharge from imprisonment under 
a previous conviction for a similar offense, must, as in any other 
case of felony, allege that the larceny was feloniously committed. 
The State v. Weldon, 572. 


PLEDGE. 


Notice OF SALE: WAIver. It is the general rule that the pledgee 
of personal property, before selling, must demand payment of the 
pledger or give him notice of the time and place of the intended 
sale, but this rule may be waived by agreement between the parties, 
and it has no application in cases where by the contract a definite 
time is fixed for the payment of the debt. In either of these 
cases sale may be made without notice or demand. Chouteau v. Al- 


len, 290. 
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Where bonds are pledged as security for the payment of a note 
which is in turn pledged as security for the payment of accept- 
ances, the time when the pledgee may sell the bonds is determined 
by the maturity of the note and not of the acceptances. Ib. 


SALEBY PLEDGEE TO HIMSELF. It is the general rule that a pledgee 
‘annot buy at his own sale of the pledged property, but this rule 
may be waived by express agreement of the parties. Ib. 


ASSIGNMENT BY PLEDGEE. A pledgee can ordinarily convey no great- 
er right to the pledged property than he himself possesses. If it is 
non-negotiable paper, it will be subject to the same defenses in the 
hands of the assignee as in hisown. Jb. 


STATUTE OF LIMITATIONS: FRAUD: PLEADING: PLEDGE. The stat- 
ute of limitations cannot be invoked in behalf of a title fraudu- 
lently acquired in violation of a trust, nor will it be allowed if it is 
not pleaded, nor does it run against a pledger as long as the pledge 
continues. Ib. 


PLEDGE OF CORPORATE ASSETS BY DIRECTORS TO THEMSELVES. Any 
attempt by the directors of a corporation to make a pledge of the 
assets of the corporation in favor of themselves, will be scrutinized 
by a court of equity with the most rigorous and jealous observa- 
tion. Ib. 


POWER OF ATTORNEY. 


See ATTORNEY. 


PRACTICE. 


AFFIDAVIT FOK APPEAL. Where the trial court allowed the ap- 
pellant ten days time in which to file his bill of exceptions and 
affidavit for appeal, and the latter was not filed until after that 
time had elapsed, but there was nothing in the record to show that 
it was not filed during the same term; AHeld, that there was no 
ground for dismissing the appeal. Pershing v. Canfield, 140. 


JURY TRIAL IN EQUITY CASES: PEREMPTORY INSTRUCTIONS. In a Suit 
for settlement of mutual accounts, since the parties are not entitled, 
as of course, to a jury, if one is called, the court may instruct them 
peremptorily what verdict they shall find. Hess v. Miles, 203. - 


A SHERIFF'S RETURN upon a writ of summons showing that he has 
executed the writ by leaving a copy of the writ and petition ‘‘at the 
usual place of abode, when in the city of Cape Girardeau, of the 
within named defendant, with a person of the family over the age 
of fifteen vears,” is bad, and a judgment by default rendered on 


such return isanullity. Brown v. Langlois, 226. 


FoRSCLOSURE OF MORTGAGE: PRACTICE AND PLEADINGS. If a party 
to a foreclosure proceeding in his pleadings claims the ownership of 
bonds secured by the mortgage, it is error to enter up a decree in 
his favor as pledgee. Chouteau v. Allen, 290. 


JUDGMENT NUNC PRO TUNC. The fact that a judgment is not such 
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a one as the statute authorizes will not warrant the entering of 
a proper judgment, at a subsequent term, nunc pro tunc. This 
can never be done without proof that the judgment entered is not 
the one rendered by the court. Wooldridge v. Quinn, 370. 


6. INTEREST: REMITTITUR. Error in an instruction authorizing the 
allowance of excessive interest will be cured by a remittitur of the 
excess. Whetstone v. Shaw, 575. 





‘ 7. DiIssOLVED PARTNERSHIP: REMEDY OF LATE PARTNERS. Where a 
partnership has been dissolved and the partners have accounted 
with each other as to everything except one item, one may maintain 
an action at law against the other for his share of that item. Jb. 

8. : : Practice. Even if a proceeding in equity for an 


accounting were the plaintiff's proper remedy, vet if the case was 
tried in the lower court by both parties on the theory that an action 
at law was the proper remedy, it is too late to raise an objection on 
that score for the first time when the case has reached the Supreme 
Court. Jb. 


9. ADMINISTRATION: PARTY. A suit on the bond of an executor or 
administrator can only be maintained in the name of the State to 
the use of the party aggrieved ; not in the name of the latter alone. 
Woodworth v. Woodworth, 601. 





10. Non-svit. The court should not take the case from the jury if 
there is any evidence, however slight, tending to sustain the allega- 
tions of the petition. Kelly v. The Hannibal & St. Joseph Railroad 
Company, 604. 


11. Rererer’s report. The court is not bound to adopt or reject the 
report of a referee in toto; but may adopt it with modifications. 
Smith v. Paris, 615. 


SEVERAL ACTIONS ON ONE OBLIGATION. See Knox County Savings Bank 
v. Cottey, 150. 


IN ATTACHMENT. See Beattie v. Stocking, 196. 
REFRESHING WITNESS’ MEMORY. See Steffen vy. Bauer, 399. 


AMENDMENT. See The Weed Sewing Machine Company v. Philbrick, 
646. 


PRACTICE, CRIMINAL. 


1. VARIANCE IN NAME: EVIDENCE: Practice. Where the court which 
tried an indictment for assault, has expressly found a variance be- 
tween the real name of the party assaulted and the name as given 
in the indictment, to be immaterial and not prejudicial to the 
defendant, the Supreme Court will not set aside a judgment of 
conviction. Under the statute, (Wag. Stat., 2 22, p. 1089,) the trial 
court is the judge of the materiality of the discrepancy. The State 
v. Wammack, 410. 


to 


: GRAND JURY: EVIDENCE. When such a discrepancy has 
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been shown to exist, it is not admissible to show by the testimony 
of a member of the grand jury who was meant by that body. ‘ 


Iv is not error for the court, in the temporary absence of the pros- 
ecuting attorney, to examine the jurors on the voir dire. The State 
v. Ludwig, 412. 


Evipexce. A judgment will not be reversed for error of the trial 
court in excluding evidence when the jury has found the fact 
which the evidence tended to prove. Jb. 


REMARKS OF PROSECUTING ATTORNEY. During the argument the pros- 
ecuting attorney made use of the remark: “ Malice may bud and 
bloom in a man’s heart almost in a moment, or in a short time.” 
Held, that this afforded no ground for reversing the judgment. Zhe 
State v. Estis, 427. 


SENTENCE UPON GENERAL VERDICT. A general verdict of guilty 
upon an indictment in several counts, all relating to the same 
transaction, but charging different degrees of the same offense, 
will sustain a sentence for the highest degree charged, especially 
in a case where all the evidence shows that the offense could only 
have been of that degree, and the instructions relate only to that 
degree. The State v. Core, 491. 


CoMPETENCY OF JURORS WHO HAVE FORMED AN OPINION. | Several 
of the jurors, being examined on the voir dire, stated that they 
had formed and expressed opinions, which would require evidence 
to remove. They also stated that they knew nothing of the facts, 
and had not talked with any witness in the case; that their opin- 
ions were based upon what they had heard from others, and were 
not of such a character as would aflect them in rendering a verdict; 
that they would be governed by the law and the evidence, and 
thought they could decide the case according to the law and the 
evidence. //eld, that under section 13, page 1103, Wag. Stat., they 
were competent to sit upon the trial of the case. Jb. 


WITNESS: PRACTICE, CRIMINAL. It has never been determined by 
this court that the State is bound to call as witnesses upon a trial 
for murder, all persons who were present at the homicide; but if 
such be the law, it imposes no duty to call a person whose presence 
is denied by the State. The State v. Kilgore, 546. 


PRACTICE: INSTRUCTIONS: EVIDENCE. Under the present system of 
practice it would be improper to instruct the jury that admissions 
made by the accused are regarded as the very weakest character of 
testimony, and should be received with the greatest caution. It 
is not for the court to instruct the jury as to the weight or sufficiency 
of evidence. The State v. Bell, 633. 


TEMPORARY ABSENCE OF PRISONER DURING TRIAL. The fact that one 
of the defendants in a criminal case was absent from the court room 
fora few minutes while the prosecuting attornev was making the 
closing argument for the State, will not vitiate the verdict. Jb. 


TEMPORARY ABSENCE OF JuROR. The absence of a juror from the box 
fora few minutes during a temporary suspension of proceedings 
in a criminal case, will not vitiate the verdict. Jb. 
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MURDER: PRESUMPTION OF MALICE. If a homicide is shown to have 
been committed willfully, premeditatedly and deliberately, with 
means and instruments likely to produce death, the malice requisite 
to make the offense murder will be presumed. The State v. Curtis, 
594. 


Or peep. See Kimmel y. Benna, 52. 


PRIEST. 


Girt BY ONE IN EXTREMIS TO. See Ford v. Hennessy, 580. 


PRINCIPAL AND AGENT. 


1. AGENT'S KNOWLEDGE. The rule that the knowledge of the agent 
affects the principal, is applicable not only to knowledge acquired 
during the continuance of the agency, but to such as was acquired 
so shortly before it began as necessarily to give rise to the infer- 
ence that it remained fixed in the mind of the agent during his em- 
ployment. Chouteau v. Allen, 290. 


2. ASSIGNMENT OF JUDGMENT. An assignment of a judgment made on 

the margin of the record by an agent, in his own name, but by 
authority of the principal, is good to pass the equitable title at least. 
Emory v. Joice, 537. 


3. BROKER, WHEN ENTITLED TO COMPENSATION. A broker employed to 
effect a sale is entitledto compensation if he is the procuring cause 
of negotiations which result in a sale, even though the negotiations 
are conducted and concluded by the parties principal in person. 
Timberman v. Craddock, 638. 


4. Corporation. To defeat an action brought against a corporation 
for the value of certain staves, the corporation offered to show that 
they were made of timber wrongfully taken from land which was 
the private property of its president, and that an agent of the cor- 
poration took possession of them for the president, but the evidence 
was excluded. Held, no error, there being no evidence that the 
agent of the corporation was also the agent of the president in his 
individual capacity. Dunn v. The St. Louis, Iron Mountain & South- 
ern Railway Company. 665. 


5. Power OF FREIGHT AGENT TO CoNTRACT. The general freight agent 
of a railroad company has power to bind the company by a con- 
tract for transportation to points beyond its own line; but a sta- 
tion agent has no such power, and such a contract entered into by 
him is void, unless the authority has been expressly conferred by 
the proper superior officer, or there have been previons dealings 
from which the authority may be reasonably inferred, or the com- 
pany has held itself out as acommon carrier to such points. (rover 
& Baker Sewing Machine Company v. Missouri Pacijic Railway Com- 
pany, 672. 
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PRINCIPAL AND SURETY. 


A bond running in the names of several persons, one as principal 
and the others as sureties, but subscribed only by the sureties, is 
not obligatory on them. Bunn v. Jetmore, 228. 


RecoGnizance. The fact that the principal in a recognizance was 
arrested, tried, convicted, sentenced and imprisoned in another 
State, and was thereby prevented from fulfiliing the conditions of 
the recognizance, will not avail the surety asa defense to a scire 


jacias. Tne State v. Horn, 466. 


County scHooL FuNDs. The sureties in a bond given tothe county 
to secure the payment of public school funds, will not be exon- 
erated from liability on the bond by failure of the county officers 
to enforce the obligation against the principal when required by the 
sureties. Johnson County v. Gilkeson, 645. 


PROMISSORY NOTE, 


Waiver or Notick of dishonor of a promissory note cannot be 
shown by parol evidence. Beeler v. Frost, 185. 


FRAUD: EVIDENCE OF NoTICE. The indorsee of a promissory note 
before taking it, was informed by the maker that it would be good 
* if the consideration for which it was given has not been misrep- 
resented ; this is not tested yet.” J/eld, that he thereby became 
chargeable with notice that the validity of the note was a question 
which remained to be tested, and if it was procured by fraud or 
misrepresentation, he could not enforce it. Studebaker Munufactur- 
ing Company v. Dickson, 272.° 


BoNDS, WHEN NON-NEGOTIABLE. A bond which, by its terms, is pay- 
able ata time certain, but contains a clause reserving to the makers 
‘the right to pay the same at any time to be named by tl:em, by ad- 
ding to the principal a sum equal to twenty per cent. thereof,” is 
nou-negotiable for uncertainty as to the time of payment. Chou- 
tean v. Allen, 290. 


——. Bonds with past due coupons attached are to be treated as 
dishonored paper. Ib. 


Coxsiperation. A delinquent administrator gave his own note in 
settlement of a demand against the estate of his intestate, upon an 
understanding that a suit then pending against him should be dis- 
missed. The plaintiff afterwards refused to dismiss until the ad- 
ministrator should pay another demand which had been allowed 
against the estate. This was paid, and the suit was then dismissed. 
IIeld, that the exaction of this payment before carrying out the 
ugreement to dismiss constituted no defense to an action on the 
note. Smith v. Paris, 615. 


TRIALS: INSTRUCTIONS: PROMISSORY NOTES: INDORSER. Instructions 
should be predicated uponzall the material evidence in the case. 

In a suit against an accommodation indorser of a promissory 
note, the defense set up was that the indorsement was obtained by 
means of a representation and promise to the indorser, by the 
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plaintiff, that he was in possession of certain securities belonging 
to the maker of the note, with which to secure tiie note, and that, 
in case of the maker’s failure to pay the same, the securities should 
be turned over to the indorser for his indemnification; and that 
defendant had tendered to plaintiff the amount of the note, and 
demanded the securities, which had been refused. There was evi- 
dence that one of the securities had come to the possession of de- 
fendant as a member of a partnership, to secure a loan by the firm 
to the maker of the note, and that the other securities had come to 
his possession, as one of the assignees, under an assignment by the 
maker for the benefit ef his creditors. Held, that as such possession 
of the securities would confer no right on the defendant to use 
them for his individual benefit in the payment of the note, instrue- 
tions which directed the attention of the jury to the naked ques- 
tion, whether or not the securities had been received by the 
defendant, ignoring the capacity in which and the object for which 
he had received the same, were calculated to mislead, and were erro- 
neous. Sheedy v. Streeter, 679. 


EVIDENCE: INDORSER. Where it was part of the defense of 
an indorser of a note, that he was induced to make the indorsement 
by plaintiff’s promise to deliver certain securities for his indemni- 
fication, his testimony that he had never before indorsed the paper 
of the maker, and would not then have done so unless he had felt 
amply secured by the collaterals, was held to be competent as tend- 
ing to prove the defense. Jb. 


Erasure. See Mechanics Bank v. Valley Packing Company, 643. 


See Stoutimore vy. Clark, 471. 
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RAILROAD. 


DAMAGE TO CATTLE: ACTION UNDER 483eD secTion. In an action 
against a railroad company, for injury to cattle, brought before a 
justice of the peace under section 43 of the railroad law, (Wag. 
Stat., 310,) the statement must show that the:injury was occasioned 
by the failure of the company to erect and maintain gocd and sub- 
stantial fences along the sides of its road. Cunningham v. Tie Han- 
nibal & St. Joseph Railroad Company, 202. 


CONDITION SUBSEQUENT: RAILROAD RIGHT OF WAY! CITY ORDI 
nance. A city ordinance granting toa railroad company a right of 
way over a street provided that the grant should become null and 
void if the company should ever remove its machine shops irom 
the city. Held, that this was a condition subsequent, in which no 
one had any legal interest but the company and the city, and if the 
company violated the condition by removing the shops, this did 
not tpso facto terminate the right of way so as to entitle the owner 
of a lot abutting upon the street to maintain an action of damages 
against the railroad company as for an unlawful occupation of the 
street. Knight v. The Kansas City, St. Joseph & Council Blugs Mail- 
road Company, 231. 


NEGLIGENCE OF RAILROAD COMPANY: ESCAPE OF SPARKS: SUFFI- 
CIENCY OF EVIDENCE. In an action agains: a railroad company to 
recover damages for injury to plaintiff’s farm by fire, alleged to 
have been communicated through the negligence of the company’s 
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servants, by sparks emitted from a locomotive, the evidence as to the 
origin of the tire showed only that just after a train oi cars on de- 
fendant’s road had passed through plaintiff ’s farm, smoke was seen 
coming down the railroad, and immediately the fire which did the 
damage broke out in plaintiff’s field within one hundred feet of the 
railroad track. J/eld, that this was sufficient to warrant the sub- 
mission of the case to the jury without direct evidence that any 
sparks escaped from the locomotive. Kenney v. The Hannibal & St. 
Joseph Railroad Company, 243. 





PRIMA FACIE CASE: EVIDENCE IN REBUTTAL. Since 
the decision in Fitch v. Pacific R. R. Co., 45 Mo. 322, it has been 
uniformly held thata prima facie case is made out againsta railroad 
company when it is proved that the fire which did the damage 
was communicated by sparks from a locomotive attached to a pass- 
ing train, and that it then devolves upon the company to show that 
the escape of sparks was not the result of negligence on its part. 
To this end it may show that the engine and machinery were 
of the most improved pattern and make, and were managed by 
careful and competent servants in a skillful and careful manner. 
Evidence that the company’s servants were careful and competent 
men will not of itself be sufficient to rebut the presumption of neg- 
ligence on their part, but may be submitted to the jury, in connec- 
tion with other facts, to enable them to determine whether, on the 
particular occasion in question, they were managing the engine care- 
fuily and skillfully. 6. 


——: ——: revipenxce. Upon the trial of an action against a 
railroad company to recover damages for injuries to plaintiff’s farm 
occasioned by fire alleged to have escaped from one of the com- 
pany’s locomotives, the plaintiff exhibited to the jury an old worn 
and torn spark arrester as one of the defendant’s. The evidence 
showed that it was found on defendant’s road a month before the 
fire complained of took place, and could not have been in use at the 
time of the fire. Held, that its admission could have served no 
purpose but to inflame and prejudice the minds of the jury, and 
was, therefore, error. Ib. 


NEGLIGENCE OF RAILROAD COMPANY: ESCAPE OF SPARKS. If sparks 
escaping from a railroad locomotive kindle a fire upon the com- 
pany’s right of way, and the fire extends to and destroys ad- 
joining property, the loss is prima facie the result of the company’s 
negligence. The liability incurred will not be avoided by showing 
that the spread of the fire was caused by the wind, or that thare 
was no considerable accumulation of combustible material on the 
right of way. Kenney v. The Hannibal & St. Joseph Railroad Com- 
pany, 252. 

EscaPE OF SPARKS: FAILURE OF COMPANY'S SERVANTS TO EXTIN- 
Guisit FIRE. The employees of a railroad company do not, by rea- 
son merely of their employment, owe any duty to the proprietors of 
lands adjoining the company’s right of way to extinguish a fire found 
on the right of way. If they omit to do so, and the fire extends to 
adjoining property and does injury, the company is not liable unless 
the fire originated through its negligence. Jb. 


RAILROAD CONSTRUCTION CONTRACT: BRIBERY OF DIRECTOR. A con- 
struction contract is not void under sections 58 and 59 of the 
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railroad law, (R. 8, 1855, p. 438,) because the contractor has an 
agreement with a director of the’ railroad company to divide the 
profits of the contract with him. S#erwoop, C. J., and Norton, J., 
dissenting. Chouteau v. Allen, 290. 


LIABILITY FOR DAMAGES BY CONSTRUCTION OF ROADWAY. A railroad 
company, in constructing its road across a basin-shaped piece of low 
land, raised an embankment with u culvert or water-way, through 
w hich water, collected on one side of the road from the "adjacent 
high lands and from the overflow of a neighboring creek, escaped 
to the other side and damaged the adjoining premises. Held, that 
the company was liable; and so far as the overflowed water ‘from 
the creek contributed to the injury, the liability was the same, 
whether the overflow was caused by the act of the company in 
building a bridge over the creek too narrow for the volume of water 
or not. McCormick v. The Kansas City, St. Joseph & Council Bluffs 
Railroad Company, 359. 


ConsTITUTIONAL LAW. Tie double damage section of the railroad 
law does not conflict with the constitution of 1865. Cummings v. 
The St. Louis, Iron Mountain & Southern Railway Company, 570. 


JuSTICe’s COURT: STATEMENT: JURISDICTION: RAILROAD: DAMAGE TO 
catrte. The plaintiff's statement of his cause of action tiled with 
the justice of the peace in the present case, (an action upon the 
statute to recover double damages for the killing of a heifer;) Held, 
to comply with the rule which requires the statement in this class 
of cases to show that the killing occurred in the township in which 
the justice resides and has jurisdiction. Jb. 


NeGuicence. Persons to whom the management of a railroad 
is intrusted are bound to exercise the strictest vigilance in car- 
rying passengers to their destinations, and setting them down 
safely; and the company is responsible for want of care and fore- 
sight on their part in doing it, but not for any damages to which 
passengers may expose themselves by their own recklessness or 
carelessness. If a passenger be negligently carried beyond his stop- 
ping place, he can recover for the inconvenience, loss of time and 
expense of traveling back, but if he jumps or leaves the train un- 
der circumstances which prudence would forbid, he does it at his 
own risk and assumes the consequences of his own act. Kelly v. 
The Hannibal & St. Joseph Railroad Company, 604. 


EMINENT DOMAIN: RAILROAD: DAMAGES: BENEFITS. In estimating 
the damages growing out of the condemnation of a right of way for 
a railroad, the jury should consider the quantity and value of the 
land taken, and the damage to the tract of which it forms part by 
reason of the road running through it, and from the sum of these 
should deduct the benefits, if any, peculiar to that tract, arising 
from the running of the road through it; and by peculiar benefits 
is meant such benefits derived from the location of the road as are 
not common to it and the other land in the same neighborhood. 
The Wyandotte, Kansas City & Northwestern Railway Company v. Wal- 
do, 629. 


ISMINENT DOMAIN! RAILROAD: DAMAGES TO ENTIRE TRACT. Where 
a tract of land consists of several parcels all connected and consti- 
tuting one body, the jury, in estimating the damages sustained 
ly the owner by reason of the condemnation of a right of way for 








INDEX. 747 


a railroad across the tract, should consider the injury to the whole 
and not simply the injury to the parcels touched by the road. Ib. 


15. KILLING CATTLE AT PUBLIC CROSSING. To maintain an action against 
a railroad company for the killing of cattle at the crossing of a 
public highway, founded on section 38 of the railroad law, (Wag. 
Stat., p. 310; KR. S.,2 806,) it is not sufficient to show that the whistle 
was not sounded as required by that section. It must appear that 
neither was the whistle sounded nor the bell rung. Van Note v. 
Hannibal & St. Joseph Railroad Company, 641. 


16. CONTRACT TO CARRY BEYOND TERMINUS. A railroad company may 
be bound by contract, express or implied, but not otherwise, to 
transport persons or property beyond the line of its own road. 
Grover & Baker Sewing Machine Company v. Missouri Pacific Railway 


Company, 672. 


17. ———: POWER OF FREIGHT AGENT TO CoNTRACT. The general freight 
agent of a railroad company has power to bind the company by a 
contract for transportation to points beyond its own line; but a sta- 
tion agent has no such power, and such a contract entered into by 
him is void, unless the authority has been expressly conferred by 
the proper superior officer, or there have been previous dealings 
from which the authority may be reasonably inferred, or the com- 
pany has held itself out as a common carrier to such points. Jb. 


CHILLICOTHE & BRUNSWICK RAILROAD CHARTER. See Dixon v. Livingston 
County, 23%. 


RECOGNIZANCE. 


PrixcipaAL AND surety. The fact that the principal in a recognizance 
was arrested, tried, convicted, sentenced and imprisoned in another 
State, and was thereby prevented from fulfilling the conditions of 
the recognizance, will not avail the surety asa defense to a scire 
facias. The State v. Horn, 466. 


REFEREE. 


Rereree’s Report: practice. The court is not bound to adopt or re- 
ject the report of a referee in toto; but may adopt it with modifica- 
tions. Smith v. Paris, 615. 


REMITTITUR. 


See Whetstone vy. Shaw, 575. 


REPLEVIN. 


1. ForM or supGMEeNT 1N. While a party toa replevin suit cannot 
be compelled to elect whether he will take the property or its value 
before the property has been delivered to the sheriff under the 
judgment of the court, yet, when he does so elect, after a verdict in 
his favor, the court may properly render a simple money judg- 
ment. Wooldridge v. Quinn, 370. 
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ATTACHMENT : INTERPLEA: ESTOPPEL. One claiming title to personal 
property which had been taken in attachment as the property of 
another, obtained leave of court to interplead in the attachment 
proceedings. He failed, however, to file an interplea, and judg- 
ment went in favor of the plaintiff in the attachment. In replevin 
against the sheriff to recover the property; eld, that these facts 
did not preclude the plaintiff ’s recovery. Wangler v. Franklin, 659. 


JUDGMENT IN: DAMAGES. If the evidence in an action of replevin 
does not show that the plaintiff sustained damage by reason of the 
detention of the property, a judgment in his favor should be for pos- 
session alone, and not for possession and damages. Jb. 


RES ADJUDICATA. 


ADMINISTRATOR'S FINAL SETTLEMENT. See Woodworth v. Woodworth, 


601. 


JUDGMENT AGAINST EXECUTOR, EFFECT AS AGAINST HEIRS. See Ford vy. 


Hennessy, 580. 


RESISTING LEGAL PROCFss. 


SUFFICIENCY OF INDICTMENT. An indictment for resisting service of 
a warrant of arrest, is not bad because it fails to charge in express 
terms that the officer had the warrant in his possession at the time 
the resistance was offered. The State v. Estis, 427. 


PLEADING: EVIDENCE. An indictment for resisting arrest under a 
warrant, need not show to whom the warrant was delivered by the 
officer who issued it; nor need this be shown on the trial. It is 
immaterial through what agency it reaches the hands of the officer 
whose duty it is to serve it. Jb. 


Evivence. On the trial of an indictment for resisting arrest under 
legal process, evidence to show that threats of personal violence 
had been made against the prisoner, (but not by the officer who 
made the arrest,) is inadmissible. Jb. 


ROAD. 


PUBLIC ROADS: TITLE BY USER. Ten years adverse occupancy and 
use of a road by the public, acquiesced in by the owner, will vest 
in the public an easement in the road and cause it to become a 
highway. The State v. Wells, 635. 


—: DISCONTINUANCE .BY CouNTY court. The county court can 
discontinue or vacate a public road only after a proper proceeding 
had in the manner pointed out by the statute. It cannot bv its 
mere order or by instructions to the road overseer divest the rights 
of the public, whether they were acquired by dedication or by ad- 
verse possession. Jb, 





OBSTRUCTION: SCIENTER. It is no defense to a prosecution for ob- 
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structing a public highway, that therdefendant did not know that 
the highway was legally established. Jb. 


ST. LOUIS. 


Sv LOUIS VEHICLE LICENSE ORDINANCE. Ordinance No. 10,494 of the 
city of St. Louis, imposing a license tax upon vehicles using the 
streets of the city, is valid. The City of St. Louis v. Green, 562. 


ENFORCEMENT OF, BY CRIMINAL PROSECUTION. The city of St. 
Louis has power, under its charter, to impose, and by criminal pros- 
ecution, enforce penalties for violation of an ordinance exacting a 
license from vehicles using the streets of the city. Jb. 


SALE. 


FRAUD: SALE OUT OF USUAL COURSE OF BUSINESS. The mere fact that 
a sale of merchandise was not made in the usual and ordinary course 
of business, will not necessarily invalidate the sale. The question 
is one of fraud in fact, and is properly left tothe jury. The State 
ex rel. Peirce v. Merritt, 275. 


———: CHANGE OF PossEssION. As against creditors a sale of goods 
will be held fraudulent and void unless the vendee takes and retains 
actual, visible and exclusive possession, such possession as to indi- 
cate to purchasers at large that the vendor no longer hascontrol. Ib. 


——-—: OPPORTUNITIES OF DISCOVERING. It is not the duty of the 
purchaser to inquire into the motives of the seller for making the 
sale. Hence, he is not chargeable with knowledge of a fraudulent 
yirpose on the part of the seller merely because he failed to avail 
himvelf of an opportunity of making investigations which, if made, 
would have revealed the purpose. Jb. 


—— —: INSOLVENCY OF SELLER. Fraud ina sale cannot be inferred 
from the mere fact that the seller is insolvent. Jb. 


CONDITIONAL SALE OF PERSONALTY A condition in a contract of 
sale of personal property that the title shall remain in the vendor 
until the purchase money is paid, is valid and will be enforced even 
against a bona fide purchaser, notwithstanding it is not acknowledged 
or proved and recorde: as required of certain instruments by sec- 
tion 5, page 280, Wag. Stat. That section does not apply to such 
contracts. Wangler v. Franklin, 659. 


SCHOOLS. 


PRINCIPAL AND SURETY: COUNTY SCHOOL FUNDS. The sureties in a bond 


given to the county to secure the payment of public school funds, 
will not be exonerated from liability on the bond by failure of the 
county officers to enforce the obligation against the principal when 
required by the sureties. Johnson County v. Gilkeson, 645. 
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SET-OFF. 


IN EQUITY: JUDGMENT: INSOLVENCY: PARTIES. Where two par- 
ties, one of whom is insolvent, hold a judgment against a third, 
and he has a judgment against the insolvent, a court of equity, 
to prevent injustice, will ascertain the interest of the insolvent 
plaintiff in the former judgment, and will set-off against his inter- 
est the judgment against him. To a proceeding instituted for this 
purpose the co-plaintiff of the insolvent is a necessary party. Ful- 
kerson v. Davenport, 5Al. 


Partnersuire. A debt due a partnership cannot be set-off against a 
debt due by an individual partner. Weil v. Jones, 560. 


SHERIFF. 


EXECUTION SALE: DEATH OF SHERIFF BEFORE EXECUTING A DEED: 
APPOINTMENT OF SUBSTITUTE. Under section 62 of the chapter on 
executions, which provides that on the death or removal of a 
sheriff after he has made a sale and before he has executed a con- 
veyance, the court may appoint the sheriff then in office to execute 
and acknowledge a deed to the purchaser, the latter has only the 
same powers as the officer who made the sale would have had, if his 
death or removal had not intervened. Jn re Guenzler, 39. 


IN CASE OF CONVEYANCE BY PURCHASER BEFORE EXECUTION 
or DEED. The court will not in a proceeding under this statute 
compel a sheriff to execute a deed to the grantees of a purchaser 
who has died. But it may in such case permit the sheriff to exe- 
cute the deed to his legal representatives without namingthem. Jb. 


oo 


INDEMNIFYING BOND. See Flinter rel. Lumpkin v. Young, 221. 


SIGNIFICATION OF TERMS. 


“‘Unoccuptep.” See Cook v. The Continental Insurance Company. 610. 


SPECIFIC PERFORMANCE. 


OF AGREEMENT TO ARBITRATE. See City of St. Louis v. St. Louis Gas- 


» 





light Company, 69. 


STATUTE. 


MISRECITAL OF STATUTORY AUTHORITY. Where two statutes au- 
thorized the county courts of certain counties to make certain sub- 
scriptions and to cause certain patents to be issued, one upon 
condition and the other without condition, and orders of subscrip- 
tion were made and patents were issued reciting the former act as 
the authority for making them, but it did not appear that the con- 
dition had been complied with; eld, that the orders and patents 
were, nevertheless, as valid as if they had recited the latter act. 
Chouteau v. Allen, 290. 


INTERPRETATION OF sTATUTES. When the provisions of a law are 
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inconsistent and contradictory to each other, or a literal construc- 
tion of a single section would conflict with every other and with 
the entire scope and manifest intent of the act, it is the duty of the 
court, if it : e possible, to harmonize the various provisions, and to 
effect this it may be necessary to depart from a literal construction 
of one or more sections. The State to the use of Rosenblatt», Heman, 
441. 


8. INDICTMENT IN STATUTORY LANGUAGE. When astatute defining an of- 
fense employs terms which have a fixed legal signification, an indict- 
ment following the language of the statute, without more, will be 
good. 

This rule is applicable to an indictment against a father under 
section 34, page 497, Wag. Stat., for “abandonment” of his child. 
The State v. Davis, 467. 


4. Tne repeal of a statute does not operate a revival of the common 
law. The State v. Slaughter, 484. 


STATUTORY OBLIGATION TO ARBITRATE NOT ENFORCEABLE IN EQUITY. See 
City of St. Louis v. St. Louis Gaslight Company, 69. 


EFFECT OF CHANGE OF HOMESTEAD ACT. See Register v. Hensley, 189. 


BonD VALID THOUGH NOT IN STATUTORY FORM. See Flint ex rel. Lumpkin 
v. Young, 221. 


JUDICIAL NoTICE OF. See The State v. Broderick, 622. 
AMENDMENT OF. See ‘The State v. Chambers, 625. 
BANKRUPT LAW NOT ADMINISTERED BY STATE COURT. See The State ez rel. 


Peirce v. Merritt, 275. 


STATUTES CONSTRUED. 












REVISED STATUTES OF 1879, Page 541, 2 16, see Will, 1. 
Page 607, 2 28 see Execution, 3. 
Section 8%, see Railroad, 15. Page 613, 2 62, see Execution, 1, 2. 
Section 1252, see Criminal Law, §. . Page 66), 2 1, see Gaming, 1. 
Section 1259, see Criminal Law, 5. Page 706, 2 2, ee Fence. 
Section 1538, sce Incest Page 817, 2 2, see Justice’s Court, 3. 
Section 24, see Sheriff. 1. Page9”, see Agistment 
Section 5251, see Limitations, °. Page 1089, 2 22, see Pleading, Criminal, 6. 
Section 5608, see Costs, 1. Page 1089, 2 22, see Practice, Criminal, 1. 
Page 1090, 2 27, see Pleading, Criminal, 2. 
WAGNER'S STATUTES OF 1872 Page 1103, ¢ 13, see Jury, 2. 
Page 88, 7 35, see Will, 2. GENERAL STATUTES OF 1865, 
Page 94, 72 2, 3, 4, see Administration, 3. 
Page 118, 2 6, see Administration, 10. Page 816, 2 6, see Incest. 
Page 204,225 see County, |. 
Page 205, 235, see County, 1. REVISED STATUTES OF 1855. 
Page 269, 22 1, 2, 4, see Contract, 1. 
Page 280, 2 5, see Sale. 5. Page 438, 22 58, 59, see Contract, 5. 
Page 2s1, 2 8, see Fraudulent Conveyance. 
Page 292, 2 16, see Corporation, 6. ACTS OF 1877. 
Page 310 2 38, see Railroad, 15. 
Page 31), 2 45, see’Railroad, 1, 10, 11. Page 28!, see Constitutional Law, 5, 
Page 449, 2 29, see Pleading, Criminal, 4 
Page 450, 2 34, see Abortion. ACTS OF 1873. 
Page 497, 2 34, see Abandonment. 
Page 514, 2 15, see 'mbezzlement. Page 249, 2 20, see Municipal Corpora- 
Page 516, ¢ 2¥, see Justic’s Courte, 4. tion, 4. 
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STATUTE OF FRAUDS. 


See Gillespie v. Stone, 505. 


SUICIDE. 


INDICTMENT FOR MURDER: CONVICTION OF MANSLAUGHTER; ASSIST- 
ING sutcipe. A prisoner indicted for murder is properly convicted 
of manslaughter in the first degree if the evidence shows that his 
offense consisted in assisting the deceased in committing suicide. 
R. S. 1879, 21239. The State v. Ludwig, 412. 


AssisTING suicipe. Upon the trial of an indictment under the 
statute which declares every person “deliberately assisting” an- 
other in the commission of self murder, guilty of manslaughter in 
the first degree, it is noerror to instruct that the defendant is guilty 
if he was “ deliberately present, assisting” the deceased. /h. 


SUICIDE, SANE OR INSANE. See Adkins v. Columbia Life Insurance 


Company, 27. 


SUMMONS. 


A SHERIFF’S RETURN upon a writ of summons showing that he has exe- 


cuted the writ by leaving a copy of the writ and petition “at the 
usual place of abode, when in the city of Cape Girardeau, of the within 
named defendant, with a person of the family over the age of fifteen 
years,” is bad, and a judgment by default rendered on such return 
isa nullity. Brown v. Langlois, 226. 


TAX. 


REVENUE LAW OF 1865: FORFEITED LANDS: STATE’S LIEN FOR 
TAXES. The 116thsection of the revenue law of 1865, (Gen. Stat., p. 
128,) did not vest in the State the absolute title to lands which, for 
want of bidders at a tax sale, were struck off to the State, but only 
hg a lien forthe taxes. The State to the use of Rosenblatt v. Heman, 
441. 


Back TAX ACT OF 1877, CoNSTITUTIONAL. The act of 1877 to provide 
for the collection of delinquent taxes, imposes no new obligation 
and so is not obnoxious to the constitutional prohibition against 
retrospective laws. Acts 1877, p. 384. Jb. 


——-~: STATUTE OF LIMITATIONS. No action under the back tax act 
of 1877, for the collection of taxes more than five years delinquent, 
was barred by the statute of limitations, if it was brought within 
five years from March 31st, 1875, the date of the passage of the 
back tax act of that year. Sess. Acts 1875, p. 82. Jb. 


VEHICLE License. See City of St. Louis v. Green, 562. 


TENDER. 


{ vendor of land cannot recover the purchase price without first 
tendering a deed. Pershing v. Canfield, 140. 
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AGISTMENT: LIEN: ACTION UNDER THE STATUTE: TENDER. Tender 
of the fullamount due for the keep of cattle extinguishes the lien 
given by the statute, (2 Wag. Stat., 906,) but does not take away the 
plaintiff’s right to an ordinary money judgment for that amount 
without costs if he refuses the tender and sues to enforce a lien 
fora greateramount. Berry v. Tilden, 489. 


TRESPASS. 


FENCES: DAMAGE TO CROPS BY CATTLE. No action can be maintained for 
damage to crops by cattle trespassing, unless the field in which the ° 
crops are grown is inclosed with such a fence as is prescribed by 
section 2, Wag. Stat., page 706. Mann v. Williamson, 661. 


TRUSTS. 


1. STATUTE OF LIMITATIONS: STATUTE OF FRAUDS: TRUSTS. Neither 
the statute of frauds nor the statute of limitations can be interposed 
to prevent the enforcement of an agreement made by a purchaser 
at execution sale to permit the execution defendant to redeem. 
Gillespie v. Stone, 505. 


2. ACTION TO ENFORCE AGREEMENT TO PERMIT REDEMPTION. In order 
to maintain such an action, the plaintiff must prove very clearly 
and satisfactorily ; Ist, That such agreement was actually made be- 
fore the sale; 2nd, That through the contrivance or with the con- 
sent of the defendant, it deterred others from bidding at the sale; 
3rd, As explanatory of the foregoing, the actual market value of 
the property at the date of the sale. A great disparity between such 
value and the price paid has a very material bearing with a court 
of equity in reaching a conclusion: where evidence on the main 
points is inconclusive ; 4th, The date of the offer to redeem, which 
should be within a reasonable time, if none is limited by the agree- 
ment. Jb. 


No LIMITATION RUNS AGAINST. See Chouteau v. Allen, 290. 


VARIANCE. 


INDICTMENT: EVIDENCE: VARIANCE. An indictment contained what 
yurported to be a verbatim copy of a warrant for the arrest of de- 
esdent for obtaining goods under false pretenses. The warrant 
offered in evidence charged the defendant with obtaining goods 
“unde fales pretens.” Held, that the variance was immaterial both 
at common law and under section 22, page 1089, Wag. Stat. The 
State v. Estis, 427. 


Ix NAME OF accusED. See The State v. Wammack, 410. 


VENDOR AND VENDEE. 

1. ACTION FOR PURCHASE MONEY: FAILURE OF TITLE: SURRENDER OF 
POSSESSION: ESTOPPEL. A vendee of land holding under a contract 
by the terms of which he is entitled to a warranty deed upon pay- 
ment of the purchase money, and which recites delivery of posses- 
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sion by the vendor to the vendee, cannot, without surrendering 
possession, defeat the recovery of the purchase money by showing 
that the vendor had no title; nor will he be permitted to show that 
when he made the contract with the plaintiff he was already in 
possession by virtue of a purchase from the true owner. The reci- 
tal in his contract estops him. Pershing v. Canfield, 140. 

2. : TENDER. A vendor of land cannot recover the purchase 

price without first tendering a deed. 





REeForMATION oF DEED. See McFadden v. Rogers, 421. 


REFORMATION OF MARRIED WOMAN’S DEED. See Pearl v. Hervey, 160. 


VENDOR'S LIEN. 


NONE CAN EXIST AFTER PAYMENT OF PURCHASE MONEY. SEE Pearl y. 
Hervey, 160. 


CANNOT BE ENFORCED BY PROBATE CouRT. See Ross v. Julian, 2 


VERDICT. 


1, Tue verdict of a jury will be regarded as conclusive upon the 
facts by this court, when no evidence is preserved in the record. 
Kimmel v. Benna, 52. 


2. Tse Supreme Court will not disturb the finding of a jury on a 
question of fact. Wright v. Mc Pike, 175. 


8. Tne verdict in this case, Held, not liable to the objection of vague- 
ness or uncertainty. Davenport v. Fulkerson, 417. 


WAIVER. 


Or perect or parties. See Donnan v. The Intelligencer Printing & 
Publishing Company, 168. 


OF NOTICE OF APPEAL. See Wolff v. The Danforth Artificial Light Com- 
pany, 182. 


OF NOTICE OF SALE OF PLEDGED PROPERTY. See Chouteau y. Allen, 290. 


WILL. 


1, HoMESTEAD: EFFECT OF CHANGE OF STATUTE: WIDOW’S RENUNCIA- 
TION OF HUSBAND’s WILL. The widow’s right of homestead in her 
hushand’s lands becomes fixed upon his death, and is not affected 
by a subsequent change in the statute, occurring before she applies 
to have the homestead set apart. Nor does it matter that he left a 
will, by the terms of which, she took a different estate in the lands 
from what she would be entitled to under the homestead act, and 
she made no renunciation of its provisions until after the change in 

the statute, provided she did make a renunciation within twelve 
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months after his death, as allowed by section 16 of the dower act, 
Wag. Stat., p. 541. Register v. Hensley, 189. 


Wipow’s ALLOWANCE: RENUNCIATION OF WILL. When a widow 
is entitled under her husband’s will to precisely the samme amount 
of personal property that she would take under the administration 
law, (Wag. Stat., 235, p. 88,) and she actually receives it, the fact 
that upon subsequently renouncing the provisions of the will, she 
does not surrender the property to the administrator, will not in- 
validate the renunciation. As soon asthe renunciation is made, 
her right to the property becomes absolute under the law. Jb. 


ACKNOWLEDGMENT OF DEBT TO DEFEAT STATUTE OF LIMITATIONS. See 
Allen v. Collier, 138. 


WITNESS. 


REFRESHING WITNESS’ MEMORY. When the truth of a certificate of 
acknowledgment given by a notary on a printed form is the matter 
in dispute, and the notary is called as a witness, it is not proper to 
exhibit the certificate to him by way of refreshing his memory. 
It can be of no service for that purpose. Steffen v. Bauer, 399. 


ACTION FOR WIFE’S LAND: HUSBAND A COMPETENT WITNESS. In an 
action brought by husband and wife to set aside a deed of trust on 
the wife’s land, the husband is not disqualified as a witness. His 
marital right in the property gives him such an interest as entitles 
him to testify on his own behalf. It is not material that his testi- 
mony will necessarily affect his wife’s interest also. Jb. 


WITNESS: PRACTICE, CRIMINAL. It has never been determined by 
this court that the State is bound to call as witnesses upon a trial 
for murder, all persons who were present at the homicide; but if 
such be the law, it imposes no duty to call a person whose presence 
is denied by the State. The State v. Kilgore, 546. 


DECEASED WITNESS: EVIDENCE is admissible to show what testimony 
was given on a former trial by a witness since deceased, provided 
the adverse party had an opportunity to cross-examine him. Bree- 
den’s Administrator v. Feurt, 624. 


GRAND JUROR CANNOT TesTiPYy, WHEN. See The State v. Wammack, 410 























RULES FOR THE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 


Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend matters 
of order in the court room. 

Motion to be written, signed and filed. 

Rue 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Rute 3. No motion shall be argued unless by the 
direction of the court. 
Taking record from clerk’s office. 

Rute 4. No member of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. 

Rute 5. No suggestion of diminution of record in 
civil cases will be entertained by the court after joinder in 
error, except by consent of parties. 

Application for certiorari. 

Rure 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-four 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 





























SUPREME COURT RULES. 


Notices of writs of error. 
Rute 7. All notices of writs of error, with the ac- 

ceptance, waiver or return of service indorsed thereon, 

shall be filed with the clerk of this court, and be by him 

attached to the transcript in the cause, and shall be the 

only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular fact or issne 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions- whether there was evidence tending to prove an issue. 

Rue 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimouy supposed to be applicable to such 
tact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions—whether there was evidence tending to prove an issue, 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 

















SUPREME COURT RULRS. 


Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the admis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rue 12. In eases of equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rute 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
vause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “‘ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or afli- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence ina cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
to any particular ruling to which exception. is saved. 













































iv SUPREME COURT RULES. 


Abstracts to be filed. 
Rute 15. In all civil cases the appellant or plaintiff 


in error shall file in this court, on or before the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court for decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before the 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or plaintiff in 
error one copy, and to the clerk of this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary to a full understanding of the questions presented 
to this court for decision, and hereafter the evidence of the 


service of such abstracts shall be filed with the same. 
Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
on which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositions intended 
to be relied on in argument, accompanied by a citation 
of authorities supporting each proposition. To this may 
be added such argument as counsel may desire to make in 
writing; all of which shall be sigued by counsel. 
Citing authorities in briefs. 

Rute 17. In citing authorities, in support of any 


proposition, it shall the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when ref- 
erence is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 
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Appellant’s brief to allege errors complained of. 
Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 
Failure to comply with rules 15 and 16. 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
auy appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record iv all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

Rute 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsidera- 
tion of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
or with acontrolling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel. Such motion must be filed within ten days after 
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the opinion of the court shall be delivered, and notice of 
the filing thereof must be served on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 

Motion for affirmance. 

Rute 22. On motion for affirmance under section 49, 
article 13, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause”’ within the meaning of said 
section. 

Former rules rescinded. 

Rute 23. All rules not included in the foregoing 

enumeration are hereby rescinded. 
ADDITIONAL RULES. 

Rue 24. No writ of error from this court to the 
court of appeals can be issued by the clerk of this court 
in vacation. All applications in term time for writs of error 


to the court of appeals, shall be accompanied by an afli- 
davit of the attorney of record that the cause in which such 
writ of error is sued out, is one of which this court has 
appellant jurisdiction under section 12, of article 6 of the 
constitution; and such affidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shall 
issue such writ. (Adopted at the April term, 1878.) 


Rue 25. That hereafter, in no case will extension of 
time for filing statements, abstracts and briefs be granted, 
except upon aftidavit showing satisfactory cause. (Adopted 
at the October term, 1878.) 


Rute 26. A party,in any cause, filing a motion either 
to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. (Adopted at the October term, 1879.) 











